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EXPLANATORY MEMO.RANDUM ·. 

', .. , . 

On 16 May 1996, the Coriunission presented a proposal for a Council Directive modifying 
Directive 86/378/EECof24 July 1986 on equal_trea:tment for men and women in occupational 
social security schemes1

. This· proposal for a Directive aims to ensure. that Directive 
86/378/EEC is consistent. with Article 119 of the Treaty as interpreted by the-Court of Justice 
in the Ba~ber case and subsequent judgments. Therefore, its nature)s purely declaratory since 

· Artide 119 ·of the Treaty is a provision of primary law directly applicable. 

The legal basis of this proposal is 'ArtiCle 100 of :the EC Treaty as the proposed modifications 
concern the application of the principle of equal pay to employees. The Economic and Social . 
Committee and the European Parliamenehave-been consulted on the basi~ of Article 100 of 

· · the Treaty_ and the Econorriic and Social. Committee has given .a favourable opiniori on that 
prQposal. 

-The European Parliament, in .its plenary ,session· of-November 1996, adopted several , · 
ame11dments to the initial text. of the Commission. The Commission could not accept_ all these 
amendments since most went beyond the Court's case.:.law (especially thoseconceming unisex 
~ctuaria1 calculation for employers' contributions) and consequen~y beyond the declaratory 
nature of the·directive. Howeyer, it accepted certain amendments, relating principally to the 
explicit inclusion. of part-:time workers ~ri the scope rationae personae of' the Directive. 

_Therefore the Commissionproposes, on the basis of Article189 a §2 of the Treaty, to modify 
, jts)nitial proposal in order to ·take account of certain amend~ents proposed by the European 

P~liainent in its legislative. resoh.ition.' ·- . . 
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COMMENT ON PROPOSED MODIFICATIONS 

1. Amendment consisting in the addition of a new recital to the initial proposal 

This amendment reflects the case law of the CoUrt in cases called Vroege and Fisscher, and 
is added .·because it explains certain proposed modifications of Articles. , 

2. Amendment relating to: 
Articl~ 1 (2a) (new) 
Article 5(1) · (Directive 86/378/EEC) 

This amendment consists in modifying the basic Article of the original Directive 86/378/EEC 
(Article 5 § 1) relating to the elimination of any. discrimination on the basis of sex by adding 
that the "atypical nature of the job'' should not be a basis for discrimination: 

-This element is a matter of clarification. 

J. Amendment relating to: 
· Article 1 (3) 
Article 6 (1), introduction (Directive-86/378/EEC) 

This· amendment is similar to amendment 4 but it concerns Article 6 § l of the original 
Directive 86/3 78/EEC which provides an indicative list of provisions contrary to the principle 
of equal treatment. The objective of the amendment is to include the "atypical nature of the 
job" as a matter which cannot ju~tify discrimination. . 

The atypical nature of the work is technically covered. by the initial text since atypical 
workers· are members of the- working population. However, this point is added as a niatter of 
clarification. , 

4. Amendment relating to: 
Article 1 (3) 
Article 6 (1) (g) (Directive 86/378/EEC) 

This amendment concerns Article 6 § 1 . g) of the initial Directive 86/3 78. It concerns 
discrimination regarding the acquisition of rights during periods of any kind of leave and not 
only in cases of maternity leave or leave for family reasons as is provided for in the original 
text. 

The political concern is that "maternity" leave should not be singled out as against parental 
leave in the broader sense. 



~... .- ,: 

.·Therefore, this poirii is added. a.s a matter of clarification. · 
' ' .. ·. ··- . : . '·· ··.. . 

: ·, i. 

5.. Amendment relating to: 
Article 1 (5a) (new) . 

· ·Article 9 (Directive s6/37StEEC) . 

,.. . 
This amendment concerns Article 9 ofthe Directive. 

It consists in adding a new paragraph stipu}ating that men and women may chum a·flexibie 
pensionable age under the same conditions. 'This shall not be deemed to be incompatible with . . . . . ( . . . . . . . . 
this ·Directive. · · · · · · 

This a.sp_ect is already covered by Article'' 1'19. Equality of treatment can be realised by a 
flexible pel)sionable age und.er the same c,onditions for women and· men. However; given the 

·. interesfin this point shown by the EurQpean Parliament, it seems :worthwhile to fadd this · 
provision. to the ~xt_ as a matter o(elari~cation. . ·. ' . 

6. · ·Amendment relating to:.·· . .. ·. 
Article 2(1) first paragraph ··· · 

This a.Illendment seeks to add periods of prud leave to the period_s of ~mployment covered by 
the directive~ This_ is added inorder to ·specify that benefits derived from periods of prud leave 

. should be covered as well as benefits d_erived from periods ofactual work. It 'is dear that this 
is the Commission's intention in. its· initial proposal: by "periods of employment'.', we ·· · 
understand periods during which .. thereis.an empioyment relationship in being, covering both· 
periods of actUal \vOrk and periods .ofpaiq leave;; .Jfseems worthwhile to clarify _the. point 
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PROPOSAL FOR A COUNCIL 
DIRECTIVE AMENDING 
DIRECTIVE 86/378/EEC of 24 July 

· 1986 on equal treatment for men and 
women in occupational social security 
schemes 

. ····:· 

.. , 

PREVIOUS VERSION . -
presented by the Commission on 16 May 
1996. 

THE CQUNCIL OF THE EUROPEAN 
UNION, 

Having regard to the Treaty establishing: 
the European Comm~nity, and in 
particular ArtiCle 100-thereof. 

Haying regard to the proposal from. the: 
Commission; t· · 

Having regard' to ·the opinion'. of the 
Ellro.Pean Parli'ilment2

. 

Having· regard' to the: opinion, of the 
Economic and, Sbcial Coinniittee,3 · · · 

Whereas· Article ·tl9' of the EC Treaty. 
. provides that each Member State shall' 
ensure ·the application of the. principle: 
that men. and··womert:, should receive equaL 
pay for equal work; whereas "pay" should 
be taken tO meari: the ordinary basic or 
minimum wage or· salary and any other 
consideration, whether in cash or in kind, 
which the worker receives, directly or 
indirectly, from his employer in respect ·, 
of his employment; 

/l 
B 

MODIFIED PROPOSAL FOR A 
COUNCIL DIRECTIVE AMENDING 
DIRECTIVE 86/378/EEC of 24 July. 
1986 on equal treatment for .men and 
women in occupational social security 
schemes on the basis of Article 189 a 

. '§2 • 

NEW' VERSION 
taking account of certain ~mendments 
of the European Parliament • · 

Unchanged 

Unchanged . 

. ~ 
' 



Whereas. in its judgment ·of 17 May 
. 1990. in Case 262/88 Barber4 v Royal . 
Exchange Assurance; the Court ofJustice . 

· of the European Communities· 
acknowledges . ~that alf forms of · 
occupational pension constitute · an 
element of pay within the meaning of 
Article 119 of the Treaty; 

. ·Whereas.- in the ··above-mentioned 
judgment. as clarified by the judgment of · · 
14 December 1993 (Case C-110/91 

. Moroni)5
• the Court clearly defines its 

position as regards the actual scope of. · 
Article 119 of the Treaty. stating ·that 
discrimination ·between· men and women. 
in occupational social security schemes is · 
prohibited in general · and not only in 
respect of establishing ·. the· age· of 

. entitlement . to a pension or when . an 
occupational pension is offered by wa,y of 
compensation for • compulsoiy retirement 

· on economic grounds; · 

·Whereas. in accordance with the Protocol . 
. concerning ·Article 119 of the ·Treaty 
establishing the European Community. . · 
signed in Maastricht by the twelve ·Heads 
of ·State and 'Government for ·the 
pUrposes of applying Article 119. benefits 
under occupational · social security 

. schemes shall not be · considered as 
remuneration if and in so far as they are 
attributable to .periods of' employment 
prior to 17 May 1990. except in the case 
of workers or those claiming under them: · 
who have before that date initiated legal 
proceedings ·or raised.ail equivalent claim 
under the applicable national law: . ' 

2 

Un_changed 

-~ Unchanged 

Unchanged 

·.' 
. . ~ 

' 



Whereas; in its judgments of 28 
September 19946 (Case C-128/93 Fisscher 
.and Case C-57/93 Vroege). the Court 
ruled that the Protocol concerning Article 
119 · of the Treaty . establishing the 
European Community. annexed to the 
Treaty on European Union. does not 
affect the right to join an occupational 
pension scheme. which continues· to be 
governed by the judgment of 13 May 
1986 in Case 170/84 Bilka-Kaufuaus 
GmbH v Hartz7

• and that the limitation of 
the effects in time of the judgment of 17 
May 1990 in Case C-262/88 Barber v 
Guardian Royal Exchange Assurance 
Group does not apply to the right to join 
an occupational pension scheme. 

Whereas. in its judgment of 6 October 
1993 (C-109/91 Ten. Oever)8 and in its 
judgments of 14 December 1993 (C-
110/91 Moroni). 22 December 1993 (C-
152/91 Neath)9 and 28 September 1994 
(C-200/91 Colorol1)10

• the Court confirms 
that by virtue of the judgment of 17 May 
1990 (C-262/88 Barber). the direct effect 
of Article 119 of the Treaty may be relied 
upon .. for the purpose of claiming equal 
treatment in the matter of occupational 
pensions. only in relation to benefits 
payable in respect of periods of service 
subsequent to 17 May 1990. except in the 
case of workers or those claiming under 
them who have. before that date. initiated 
legal proceedings or raised an equivalent 
claim under the applicable national law: 

3 

------······-·····--

Unchanged 

Whereas the exclusion of workers with 
atypical work contracts from access to 
a company or sectoral social security 
scheme may constitute indirect . 
discrimination a~ainst women. 

Unchanged 

. ( 



. Whereas. in its judgffients ·of 6 October 
"1993 (C-109/91 . Ten Oever) and 
28 September ·1994 (C-200/91 Coloroll). 
the Court further · confimis that. the 
limitation of the effects in time of the 

· Barber judgment applies to ·survivors' 
pensions and. consequently. equal 
treatment in this matter may be claimed 

' only . in relation. to periods of -service 
subsequentto ·17 May 1990. except in the 
case of those who have. before that date. ·. 
initiated legal proceedings or raised an · 
equivalent· claim under ·the applicable 
natiorial law: · 

Whereas. moreover. in its judgments ·-of 
22 December i993 (C-152/91 Neath) and 
28 September 1994 (C-200/91 Coloroll). · 
the Court specifies that the contributions 
ofmale and female workers to a defined­
benefit pension scheme must be the same. 
since they are covered by Article i 19 of 
the ·Treaty~ whereas ineqUality · of .. 
employers' contributions 'paid under . 

. funded defined:..benefit schemes. which is 
. due to · the use of -actuarial · factors 
differing according to sex. is not struck at . 
by Article 119: . 

4 

_Unchanged 

Unchanged 
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Whereas. in its judgments of 28 , '. 
September 199411 (CaSe C-408/92 Smith 
and Case C-28/93 Van den Akker). the 
Court specifies that Article 119 of the EC.,. 
Treaty precludes an empiQyer who adcwts · 
measures necessazy to comply with the · ·· 

· Barber judgment of 17 MAy ·1990 (C-
262/88) from raising the retirement age· 
for women to that for men in relation to 
periods of service completed between 
17 May 1990 and the date on· which those 
measures come into force: on the other · · 
hand. as regards periods · of service . 
completed after the latter date. 
Article 119 does not prevent an emplQyer 
from taking that ste,p: as regards periods 
of service prior to 17 May 1990. 
Community 'law impoSed no obligation 
which would justify retroactive reduction 
of the advantages which women enjoyed: 

Whereas: in its judgment of 28. Se,ptember · 
1994 (Case C-200/91 Coloroll). the Court 
specifies that additional benefits 
stemming from contributions · paid by 
employees on a purely voluntazy basis are 
not covered by Article 119 of the Treaty: · · 

Whereas the Cominission•s third mediuni.: 
term action programme on eqyal 
opportunities for women and men (1991-
~12 - [COM(90)449 final du 6.1 L90] 
emPhasises once more the ado,ption of 
.suitable measures to take. account of the 
consegUences of the judgment of 17 May 
1990 in Case 262/88 (Barber); · 

·~ l. !', ·, .,. . ·' . 

5 

Unchanged 
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Whereas this · judgment automatically 
invalidates . certain ·.· provisions · _ o_f 
Directive· 86/3 78/EEC13 in remect_ of paid 
wor1rers~ 

Whereas Article 119 of the Treaty is · 
· directly applicable and can be. invoked 

before the national courts against any 
.employer. whether a private person or a­
.legal person; and whereas it is for. these 
courts to safeguard the rights which this 
provision confers on individuals~ 

·Whereas .. on grounds of legal certainty; it 
is necessary to amend 

· Directive 86/3 78/EEC in- order to adapt 
the provisions which are· affected by·the 

-Barber case.law,: 

HAS ADOPTED THIS DIRECTIVE:· 

Article 1 

Directive 86/378/EEC ts amended as 
follows: 

- ' 
- 1) · Article 2 is replaced by the following: · 

"Article 2 

1.- "Occupational social security 
schemes" means schemes not 

· governed by Directive 7917/EEC 
who~ purpose is · to · provide 
workers, whether employees _ or . -
self-employed, in an undertaking · 
or group of undertakings, area of 
economic activity, occupational 
sector or group of sectors with 
benefits intended to supplement 
the benefits provided ~y'_statutory 

. . . . 
. . :---

Unchanged· 

Unchanged 

Unchanged 

_Unchanged 

Unchanged 

6 



2. 

social security schemes or to 
re.place · them, whe.the-r 
membership of such' schemes is 
compulsory or optional. 

This Direeti:ve~ does not apply to: 

(a) individual: contracts for 
self-employed workers; 

{b) schemes for self-employed. 
workers_ having on,ly one 
member, 

(c} insurance contracts to 
which the employer is not 
a. party;. in the case of paid 
workers; 

(d)' optional prOVISIOnS of 
occupati:onal schemes 
offered to participants 
'individually to. guarantee 
tliem::· 

either additional 
benefits, or 
a. choice· of' date· on 
which the. normal 
·benefits: foF self• _ 
. emptoyed~ workers. 

. willt start,; or a:. 
choice. . -b:etw.eeni 
severa.U ·benefits,"' 

/ 

Unchanged · 

71 



2) · .· Arti~le 3 is re.placed by the followi~g : 
. . 

"Article l ; · '· 
•. . 

This Directive shall apply t~ members. of 
the working population including self­
employed persons; persons whose activity 

- is interrupted by illness, maternity, 
accident or involuntary unemployment 
and persons seeking employment, to 
retired and disabled workers and to those. 
claiming under them." · 

8 

Unchanged 

2 a). Article 5(1) is replaced by the 
following: 

. ·"ArtiCleS 

l. Under the conditions laid down 
iri ·the following provisions, the · 
principle of _equal treatment 
implies that -there shall be no 
discrimination. on the 'basis of·. 
sex, eithe directly or indirectly,·. 
by · reference in particular to 
marital or family status, or the 
atypical· ,nature of the job, 
·espeCially as . regards 

the scope of the schemes 
and the . conditions of 

·access to them; 
- t h e o bli g. at i o n . to · 

contribute .. and ; the 
calculation of 
contributions; 
the calculation of 
benefits, including 
suppl~mentary benefits 
due . in respect of 'a 

· ·· spouse or dependants, 
· and · the . conditions · 
governing -the duration ' 
and retention of 
entitlement to benefits~" 



3) Article 6 is replaced by the following: 

1. 

"Article 6 

Provisions contrarY to the 
principle of equal treatment shall 
include those-based on sex, :either 
directly or indirectly, in particular 
by reference to marital or family 
status, for: 

(a) 

(b) 

(c) 

(d) 

{e) 

determining the persons 
who may participate in an 
occupational scheme; 

fixing the compulsory or 
'optional nature of 
participation in an 
occupational .scheme; 

raying down different rules 
cis· regards the age- of entry 
into the scheme or · the 
mtmmum period of 
employment or· 
membership of the scheme , 
required . to - obtain the 
. benefits thereof; , 

laying • down different 
rules, -except as provided 
for in subparagraphs (h) 
and. (i), 'for the 
reimbursem·ent -of 
contributions when a 

- worker :leaves a scheme 
without · haVing fulfHfed 
t h: e· · c -o n d i t i ·O n s 
guaranteeing a deferred 
-right to :long-term benefits; 

setting different conditions 
for the granting of benefits 

3) 

1. 

Article 6 · is replaced by . the 
following: 

Article 6 

Provisions contrary to the 
principle of equal treatment 
shitll include those based on- sex, 
either directly or indirectly, in 
partiCular by reference- to 

. marital or family status or the 
atypical nature o(the job, for: 

Unchanged __ 

. Unchanged 

Unchanged 

Unchanged 

Unchanged 
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or restricting such _benefits 
to workers of one or other 
of the -sexes; 

(f) - -- fixing. diff~rent retireln.ent 
--- · ~'ages; -- - · -- · -'-

(g) 

.. :.i' 

suspending the retention or 
acquisition of right_s during 

- -_.:;periods of maternity _leave 
·or leave for family reasons -

--which -are grarited by law 
or agreement and ·are paid 

- - by the employer; -

•., .' .. 
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(g) 

,., ... 

'' 
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· U~changed: 

suspending- the retention_ -·or 
acquisition _ of rights - during 
periods of leave which are 
granted by law · or agreement -
and are-paid· by the employer; 
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(h) 

(i) 

setting different levels of 
benefit, except insofar as 
may· be neces_sary to take 
account of actuarial 
calculation factors· which 
differ according to sex in 
the case of defined­
contribution schemes~· 

setting different levels 'for 
workers' contributions: 
setting different levels for 
employers' contributions . 

. except 
in the case of · 

·d e f i n e d -
contribution_ 
schemes if the Rim 
is to equalize the 
amount of the final 
benefits or to make 
them more nearly . 
equal for both 
sexes:. 
in the 
funded 

case of 
defined-

benefit schemes 
where the 
employer's 
contributions are 
intended to ensure 
the adequAAy of the 
funds necessary to 
cover the cost. of 
the· benefits 
defined: 

Unchanged 

Unchanged 
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.·G) · laying down different 
·standards , or •. -standards . · 
applicable only to workers· 

· of a specified sex, except 
as provided . for . in 
subparagraphs (h) and (i), 
as· regards the guarantee or 
retention of entitlement to . 
deferred ·-benefits when a 

. worker leaves a scheine.' 

When the granting of benefits 
within the scope of this Directiv~ 
is left tp. the· discretion of the. 
scheme's management bodies, ~e·. 
latter --must · comply' With the 

··-.principle of equal t;r~t.ment.," · : · 
' . ' 

. .. , .. · 
··,.·· .. ... . ..... ··. 

-:.· 

. ·. ;. 

· ···Article 8 ... 
'., 

,.:·,' 

· Member States shall take · the 
, ·necessary steps· 'to ensure that the 

prOVlSlOflS . of . OCCUpational · 
schemes for .self-employed 
workers contrary to the principle 
of equal treatment are .revised 

•. with, effect from 1 'Janua.rY .1993 
at the ia.test. _ · · 

This·,Directive shall not preclude 
rightS arid obligations relating to a· 
period ' of. membership - of . ari . 
occupation~_ scheme for self-

. employed . workers prior to 
revision of that scheme from 
rematmng subject ·to the 
provisions of the. scheme.in force 
during that peri~." · 

12 
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. Unchanged 

. ·~· 

Unchanged . · , 
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· Uncha~ged · '· 

· .. Unchanged 
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5) Article 9 is replaced by the following: 

"Article 9 

As regards schemes for self-employed 
workers. Member States may defer 
cm;npulsmy appiication of. the principle of 
equal treatment with regard to: 

(a) ·determination of pensionable age 
for the granting of old-age or 
retirement pensions, . and the 
possible implications for qther 
benefits: 

either until the date on 
which such equality is 
achieved m statutory 
schemes, 

or, at the latest, until such 
equality ~s prescribed by a 
directive: · 

(b )survivors• pensions until a directive 
establishes the principle of equal, · 

treatment in statutory' social security 
schemes in that regard; 

I. 

Unchanged 

Un·changed 

(c)the application· of the first Unchanged. 
,subparagraph of Article 6(l)(i) to take 

account f>f the different actuarial . 
calculation factors, at the latest until the 
expiry of a thirteen-year period as from 

the notification of this Dir~tive." 

Sa) A new Article 9a) is inserted as 
, follows: r · · ' 

"Article 9a) 

13 
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.. 

,•· 

: ' ~· . . 

Article 2 

'' ...... .... -: 
:.:-, ~: .. :' ::. 

... ; . ~ ... ·· . ' 

J .Any measure transposing this Directive. 
as regards . paid workers. must cover all 
benefits. derived from periods of 
employment subsequent to 17 May 1990 
and shall· apply retroactively to that date . 

. without prejudice to workers or those 
claiming under them who have. before 
that date .. initiated legal proceedings or 
raised an equivalent claim under national . 
law. In that event. the implementation 
measures must apply retroactively · to · .· 
8 April 1976 (or. for· Member States 
which acceded· to the Communitj after 

. that date. the date on which Article 119 
became applicable on their territory) and 
must cover all tlie benefits derived from 
periods of·emplczyment after thatdate. 

For Member States acceding ·to . the 
European .. Union after i7 May 1990. the 
latter date is replaced by 1 January 1994 .. 

The.first paragraph of this Article 
shall not affect national rules -
relating to time limits for bringing 
actions under nationat law; which 
may be relied on against workers 
who. assert their right to equal · '· 

14 

'--

Where men a"d women may claim a 
flexible pensionable age under tlie same­
conditions, this shall nof be deemed to 
··be.incompatible.with. this J:)lrective.": .· 

I ',·. • ,'' 

.•' 

:· ·, 

Article 2- · 

L Any measu-re implementing this _ 
Directive~ as regards 'paid 
worJ_{ers, niust c~ver all benefits 
derived from p_ei'iods · of 
emplo~lnent or periods of leave · 

_ paid by the employer . 
subsequent to 17 May .1990 and 
shall apply retroactively to that 
date, witliout prejudice to . 
workers or those claiming un<ter -
them who . have, before ·that 
date, initiate~ legal proc~edings 

·or raised an equivalent (:laim · 
· under national Daw. In that . . . 

. event, the implementation 
measures must apply· 
retroactively to 8 April 1976 
and must cover all the benefits 
derived _ from periods of 
employment or-periods of leave 
paid by the employer after that 
date .. For Member Stat~s which 
acceded to the Community after · 
8 Aprill976, that date shall be · 
replaced by the date ori which 
Article 119 became applicable · 
on their territory. 

Unchanged 



l. 

2. 

treatment m the context of an · 
occupational pension scheme: 
provided that they are not less· 
.favourable for that type of action 
than for . similar actions of a 
domestic .nature and that they do 
not render the exercise of 
Community law impossible in 

. practice, , 

Arti'cleJ 

Member States shalf bring into_ 
force such laws, regulations and 
adlninistrative -provisions as are 
netessary to comply· with ·this 
Directive at the latest one year 
after its publication in the Official 
Journal of the European 
Communities. They 'shall 
i·mmediately i-nform the_ 
Commission thereof. 

Such provisions, when adopted by 
the Meinber States, shalf contain 
a reference to this Directive or 
shall be ·accompanied by such a 
reference. at tlie time of their' 
official publication. The details- of 
such reference shall he laid down 
.by the Member States, . 

Member: States~ shall. communicate 
to· the <::oinmission, at ·the latest_ 
two years· after the entry into 
force of this Directive,. all 
information necessary to enable. -
the Commission to draw up a 
report on the application of this 

- Directive. 
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Unchanged~ 
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· Article 4 

This Directive shall ~nter into force on 
the tWentieth day following that of its 
p:ublication in the Official Journal of the · 
European Communities 

~- . . .. 
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ArticleS. 

Thi~ Directive is· addr~ssed . to ·the . · 
:Member. States. 
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.~ · ... 

Done at Brussels, .. 
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