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o EXPLANAT ORY MEMORANDUM

' By vzrtue of the entry mto Jorce of the. T reaty on European Unzon on 1 November 1 993 this. ‘; :

proposal for a Dzrectzve zs subject 10 the codec:szon procedure (Artzcle 189b of the
ECTreaty) N o L

- ‘Amcle 189b(2) (d) provzdes for the Commtsszon o deltver an optmon on the second readmg o -

T amendments proposed by Parltament

Below the Commission sets out its opinion on the 11 amendments proposed by Parlzament
Pursuant to Article 189a(2) of the Treaty, it encloses an amended proposal incorporating -
the Parlzament amendments it accepted.

‘ (ar)-l On: 13 May 1992 the Commlssmn presented to the Councrl a. proposal for a.
- ' Drrectlve (COM(92) 24 final - SYN 393) ‘ '

: (b)w_" On 24 November 1992 the Economlc and Soc1a1 Comrmttee dehvered a favourable' _
opmron : : S C e .

‘(c)’-' On 23 June 1993 Parhament adopted a resolutron endorsmg the Commrssron
. proposal (ﬁrst readmg) Sle_]CC[ to 37 amendments.

(d) On 4 October 1993 the ‘Commission adopted an amended' proposal for a Directive
- . pursuant-to- Article 149(3) of the EEC Treaty - (COM(93) 464 ﬁnal) whrch
mcorporated 32 of these amendments in fuII or in part

o (e)-. On 10 July 1995 the Councrl adopted a common posmon

(D ‘On 14 September 1995 the Commission accepted thls common posmon and' 'A
s ,transmrtted its opinion to Parhament (SEC(95) 1430 ﬁnal) T '

"(g)"' Durmg the second readmg debate on 14 December 1995 Parhament dlscussed. '

- 11 amendments to the common posmon but had to" vote on only 8, the remammgv.
o3 bemg purely llngu1stlc : :

The proposai for a DireCtive-on the ]egal protection of:databases has two ma'in objective's: )

- o harmomze copynght provrslons apphcable to- the structure of databases in"
' whatever form on-line and off line. (CD ROM, CD -i);

) - " to- mtroduce a new economic rlght a sui generts nght protectmg the substantral N
‘ mvestments assocrated with-the productlon of databases



After examining thé amendments put forward by Parliament (second reading), the -
Commission can support all of them. : ‘

Three amendments out of 11, designed to ensure that certain language versions tallied more
. closely, were not put to the vote (Nos 4, 5 and 7). -

The amendments voted through by Parliament are divided into two categories:

(a)

®.

(i)
(1)
@iv)

, ltering d g of certain recitals:

amendment No 9 (22nd recital);

~amendment No 11 (49th recital);

amendment No 1 (50th recital);

- amendment No 2 (52nd recital).

The -amendments provide additional clarification for interpretation of the provisions
- concerned but do not-alter the substance of the respective articles in any way.

)]
t)

. (i)
(iii)

@iv)

! : ] 1 . ] .!. E . .1_ :

Amendment No 3 (Article 6(2)). This amendment concerns exceptions to copyright
and incorporates an obligation to indicate the source where there is use for the
purposes of teaching or scientific research, in compliance with the Berne
Convention.

Amendment No 6 (Article 7(5)). This amendment concerns provisions on acts ‘
incompatible with the normal exploitation of databases. The initial wording has
been slightly altered and improved. '

!
Amendment No 8 (Article 9). This amendment slightly alters the wording of
provisions concerning exceptions to the sui generis right and does not affect the
substance thereof in any way.

Amendment No 10 (Article 11(1)). This amendment, cor_lcérning the rules
determining who is covered by.the sui generis right, substitutes the term
“rightholders” for "successors in title". ' :

CONCLUSION

In conclusion, the Commission considers that Parliament's proposed amendments to the
common position improve the wording of the text and clarify certain points and that they
are fully compatible with the objectives of the proposal for a Directive.

_ The amended proposal incorporates all of these amendments.



/Amended' proposal for a

on the legal protection of databases

) " ) a)fe;ventéd by the Commission ﬁufsua_nt to .
o - Article 189a(2) of the EC Treaty) . -
i :
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: EXPLANATORY MEMORANDUM

‘By virtué bf the entry into force of the Treaty on European Union on 1 November 1993, this
proposal for a Directive is subject to the codecision procedure (Article 189b of .the -
EC Treaty). -

Article 189b(2)(d) of the EC Treaty pfovides Jor the Commission to deliver an opinion on
. ‘the amendments proposed by Parliament to the Council common position. The Commission
has accepted Parliament's amendments for the reasons set out in point 1 of the enclosed

opinion.

The Commission hereby presents. an amended proposal pitrsuant to Article 189a(2)(d) ’of-

the EC Treaty incorporating those of Parliament's amendments to the Council common - - :

position which it accepted.
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Council common position

Parliament's amendments .

(Amendment 9) . -

Ret:ital 22

Whereas electromc databases w1thm . .'(22)'
- the’ meanmg of this Directive also '

_1nclude devices such as CD-ROM

and CD -

“Whereas electronic databases within *_
‘the _meaning of this Directive. m ay .

also  include dev_1ces such

- CDROMand CD-i; =~ -~

‘ (A’meridment'll) .

Recrtal 49

Whereas notwrthstandmg the rrght' (49)

. prevent - extraction a/nd/or

| re-util_ization of all" or ‘a- substantial - _
part of a database, it should be laid = - .
- down that the maker of a database or -'

his successor in title may not prevent

‘alawful user of the database from. -
extracting - - and
‘msubstantlal parts;
~ however, ~ such' user -may not
- unreasonably prejudice either the AA
" legitimate interests of the holder of”
- the sui generis right or the holder of -
‘copyrlght or “a related right in'

_re-utilizing
- wheéreas,.

respect “of ‘the works or servrces

contamed in the database

T to prevent
're utlllzatlon of all or a substantlalz

Whereas, notwithstanding the right
. extraction  and/or

part of a database, it should be Iard

.~ down that the maker of a datab_ase or- -
. rightholder may not prevent a lawful

user of the database from extracting

and re-utilizing insubstantial parts;
-whereas, however, such™ user’ may
. . not unreasonably prejudice either the
legitimate -interests -of the -holder of
“the sui generls rlght or the holder. of

copyrlght or a Trelated nght in

-respect - of . the works or servnces
'contamed in the database S



(50)

2)

.the purposes - of

~ judicial procedure,

“exploit the
~ purpose must not be commercial;

+

L " (Amendment 1)
: Recital 50

.Whereas the Member States should
be given the option of providing for

exceptions to the right to prevent the
unauthorized extraction' and/or re-
utilization of a substantial part of the

contents of a database in the case of

extraction for private purposes, for
illustration for
teaching or scientific research, or
where there " is extraction and/or
re-utilization for the purposes of
public security or the proper
performance of an administrative or

whereas such
operations must not prejudice the
exclusive rights of the maker to
database and their

(50

(Amendment 2).
Recital 52

Whereas those Member Srates.which -

already have specific _national

. l 3 ] 3 Vl lo N E . l ‘
Which is similar to the sui generis
" right provided for in this Directive

may retain the exceptions to that
right traditionally permitted by thatv

leglslatlon

(52)

" Whereas the Member States éhould

be given the option of providing for
exceptions to the right-to prevent the
unauthorized extraction and/or re-
utilization of a substantial part of the
contents of a database in the case of
extraction for private purposes, for
the purposes of illustration for -
teaching or scientific research, or
where extraction and/or
re-utilization are/is carried out in the
interests of public security or for the
purposes of an administrative or
judicial procedure; whereas such
operations must not prejudice the
exclusive rights of the maker to
exploit the database - and their
purpose must not be commercial;’

i

Whereas those Member States- which
have specific _rules providing for a
right comparable to the-sui generis

right provided for in this Directive

1C tain, as far
as the new right is concerped. the

cxcﬂp_mns_traslumnalmme_dby

that legislation;



«

(Amend'meht 3) h

: (b) where there is “use: for the sole
R .;purposes of 111ustrat10n for teachmg
Cor sc1ent1flc research ‘to the extent

- justified” by the non-commercial -

-

(©) A'where there is “use for the purposes g

. of public security or for  the

purposes of the proper performance’ -

“'of an admrmstratlve and Jud1c1a1
: procedure

'- ). where other exceptioris to copyright

thL_Membt:L_Statc_c_anemedare-'

. involved, without prejudlce to

 Article 6(2) ®) to @

Is

(b)  where there is_-use for the sole
L "purposes of -illustration for- teaching

or scientific research, as long as the.
‘sg_urc_e_w_mdtcatc_d_a_d to the extent -

.. justified. by the non- commerc1a1~

purpose to be achreye_d

(o) where there is use for the purposes”
security “or for the =
purposes of an admlmstratlve and e

of public

‘ Jud1c1al procedure

' d . "Whe're'oth'er eXCe‘ptions‘to copyright .

under national law are involved,
without - prejudlce to points (a),. (b)

pomts (a) (b) and (c) ~ and (c)
(Amendment 6)
- - . Article 7(5)
5 The': ‘repeated and  systematic 5. The _repeated ~ and - Systematic |
- extraction  and/or  re-utilization  of extraction ~and/or  re-utilization _of

- insubstantial parts of the contents of the - -
- _.database whrch_muld_haxc_thc__tcsult_of .
: : Wi normal,; g
'explmtatlon of that database or " which .
legitimate -
" interests of the maker of the database shall- -

unjustifiably . prejudice” the -

; not be penmtted

insubstantial - parts -of . the -contents .of the o

database cntaxhng_acts_mc_onmtentirtbi.' -

normal explortatlon of that datab_ase or

- causing _upjustifiable damage fo ‘the
‘legitimate interests of .the maker of the
g database shall not be permltted ' '



-(Amendment 8) -

2

Article 9

| Member States shall have the option to lay

down that lawful users of a database which
is made available to the public in whatever
mannef may, without the authorization of
its maker, extract or re-utlllze a substantlal
part of its contents:

(a)

®)

©

1.

in the case of extraction for private
purposes of the contents of a non-
electronic database;

in the caSe of extractiori_for the

purposes of illustration for teaching
or scientific research, as long as the

- without the authorization of

@)

source is indicated and to the extent )

justified by the non-commercial
purpose to be achieved;

in the case of extraction and/or re-
utilization for the purposes of public
security or the proper performance
procedure.

.

- (Amendment 10)

- of  an administrative or judicial

Member States may_stipulate that la\»}ful
users of a database which is made available -
to the public in whatever manner may,

its maker,

extract or re-utilize a substantial part of its
contents: ’

o

(c)

Article 11(1)

—The right provided for in - Article 7

shall apply to databases whose makers or

gug;g_cgsms__m'_mlc are nationals of a
Member State or ‘who havc their habitual
. residence in the territory of the Community.

' —1.
shall apply to databases whose makers or :
rightholders are nationals - of a Member
State or who have their habitual resxdence'
" in the territory of the Community.

in the case of extraction for private
purposes of the contents of a non-

) electromc database;

in the case of extraction for the
purposes of illustration for teaching
or scientific research, as long as the
source is indicated and to the extent
justified by the ' non- commer01a1
purpose to be achieved;

-in the case of extraction and/or re-

utilization for the purposes of
public security or an administrative
or judicial procedure.

t

The right provided for in Article 7
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