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· EXPLANATORY MEMORAND~M 

" • I 

Introduction 

I' •. _Reconciling working and family life ~s a key: eiement in equal opportunities policy' . 
Since, the beginning of'the '80s, iLhas been one ofthe Commission's' priorities iri this 
.area .. On · 24 November 1983 the CommissioQ submitted a proposal for a 
CQuncil Directive on parental leave and leave. for family reasons0 l. The aim of this 
proposal· was to grant to workers the right to·a minimum period of leave following the 
birth or adoption of a child. It also provided for. !'eave for other family reasons. · 

2. The Economic '· and Social Committee gave Its opinion on 24' May 198.4. , The 
Eun>pean Parliament gave its opinion on 30 March 1984, proposing 17 amendments to_ 
the Commission's proposal.· In accordance with "Article 149 of.:the Treaty~ the 
Commission submitted an amended proposai<2

> to the Council ori 15 November 1984, 
_incorporating sm11e of the amendments proposed by Parliament ., · · -

3:' _This proposal was discussed inthe C~uncil and by the_ Ministers themselves on various. 
occasions between 1985 and 1994,_ but the unanimity· required in accordance with the 
'legal basis (Article. 1 00)- wa.S not obtained._ 9espite in-depth discussions within the ·. 
Council and the broad consensus w}tich emerged particularly clearly iri 1993; the 
propos~ was not adopted. 0 • • • ' ' 

4.' · In addition to S!lbrnitting this propos~. the . Commission_ has stressed_ the key role 
' conciliation can play in effectively pro~oting equal opportunities at work, in a series 
of texts submitted over the past ten years. Mariy of these initiatives were supported by 

. the Coimcil o(Ministers<3>. _ - :· .. · . · _- . . _ - . 

5. In July 1994 the. Commission published the .White. Paper on the future of 
.· -European social policy; in which it reiterates its desire to make progress irfthis area arid 

indicates in Chapters 3 and .5 that it will examine the possibility of a framework 
directive ori conciliation, providing for-career breaks such as parental leave. The ai.lll of 
the .proposal· would be to encQurage people to devise new models catering better f9r the 
needs of Europ~an society· and to enable· women to .~e integrated fully into. the labour 
market. . . . 

6.. ·A~ no progress had beeri: made in the Council; the Commission decided to initiate the 
procedure under Article 3 of.the Agreement on Social P9licy. On 22 February 1995 it 
therefore gave itsapj:>foval for consultatiqn_ of the social partners under A~cle 3(2) of 
the said Agreement qn the basis of a text which retraced the steps of the Commission's 
conciliation policy and examined jt from various points of view. At the. end of a 

· consultation period of six weeks, the Commission" received 17 responses. . · · 

' : 

(!) COM(83).686 final. 
<2> ·· .COM(84) 631 final.· , . . . 

.. (3) .For -e~ample, point 16 of the Community Charter ofFundamental Social Rights·for 
Workers, the Third medium-term action programme on equal opportunities for men and 
Women; 1991 to 1 995 and the Council Recommendation of 31 March 1992 on. child care 

_(OJ No. t 123, 8.S.I9~n. p 16). . . . . 
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7. The social partners' responses showed that there wa.S a co~sensus on the need for action 
on conciliation in one form or another· in accordance with the guideliQes in the 
Commission~s first· document. The social partrters came out very clearly in support of 
promotion of equal opportunities for men and women. As regards the proper form and 
level for action to be undertaken in this area, it was generally acknowledged that a 

. Community initiative might be what was needed. At the very ·least, a Community text 
might recommend various measures and standards, and a binding Community framework 
measure was also suggested to establish guidelines which could be implemented at· 
national, local or enterprise level. Many of the responses. also recommended that the 
social partners play an active role in drafting the principles and in putting them into 
pnictice through collective negotiations. 

8. After analysing the reactions to its document, the· Commission decided to initiate the second 
round of consultation provided for under Article 3(3) of the Agreement on Social,Policy. 
On 5 July three organizations (UNICE, CEEP and the ETUC) announced their intention of 
starting negotiations on this matter and, in particular, on parental leave. At the end of these 
negotiations, the three organizations concluded a framework agreement on 14 December. 
At the same time they forwarded the Agreement to the Commission, asking for it to be 
implemented by a Council_decision on a proposal from the Commission in accordance with 
Article 4(2) of the Agreem~nt on Social Policy. · · · 

Exami~on of the Agreement · 

9. In its Communication concerning the applicatio~ of the Agreement on Social Policy<4
),, 

·the Commission stressed that "by virtue of its role as guardian of the Treaties the 
Commission will prepare proposals for decisions to the Council following consideration 
of the representative status of the _contracting parties, their mandate and the "legality" 
of each clause in the collective agreement in relation to Community law, and the 
provisions regarding small and medium-sized undertakings setout in Article 2(2). At all 
events, the Cpmmission intends to provide an explanatory memorandum ·on any proposal 
presented to the . Council in this area, giving its comments and assessment- of the 
agreement concluded by the social partners". · 

(i) . Representative status of the contracting parties and their mandate 

10. The organizations which are parties to the Agreement are UNICE, CEEP and the ETUC. _ 
These three organizations have, since 1985, committed themselves to an autonomous and 
voluntarY .process known as the "Val Duchesse" social dialogue. This has given rise to 
14 joint opinions, two recommendations and two agreements. They concluded a 

·significant agreement 'in October 1991 which was designed to define the role and 
position of social dialogue in the new Community framework. Articles 3 and 4 of the 
Agreement on Social Policy are largely inspired by thi~ Agreement 

··. . ./ 

11. The three organizations all fulfil the following criteria defined in the Communication 
from the Commission (point 24): 

(4) 

. they are cross-industry and are organized at European level; 

. they consist of organizations which are themselves an integral and recognized part 
of Member State social partner structures, have the capacity to negotiate 
agreements and are representative of all Member States; 

they have adequate structures to ensure · their effective participation m 
implementing the Agreement on Social Policy. 

COM(93) 600 !>f 14 De(cember 1993 .. 
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. 12. These three-organizations are the only three general cross-industry· organizations within 
the meaning of Aririex 2, to the Communication from the Commission; The study on the 
social partners annexed to the Communication arrives at several conclusions with regard 
to ·the representative status of employers' and trade union organizations: · · 

Employers' organizations 

12.1 · The employers' federation which is· most representative of all the industrial sectors a,nd 
the. categories of enterprises· is UNICE. In all the Member States the organizations-

~ · affiliated. to the UNICE. are by·· far the most representative cross-industry employers' · 
fe.derations. All the affiliated organizations at national level are directly or indirectly 

- involved in collective bargaining and participate in the International Labour Conference.· : · 
CEEP provides significant representation of public.enterprises or enterprises With public 
participation in the Member States, 

Trade union organizations 

12.2 By far the mo.st representative general cross-industry trade union confederation is the· 
· ETUC. Its affiliated organizations are the inost representative cross;. industry trade union 

_confederations -in all the Meinber States. All its affiliated organizations at nationalllwel 
are directly or indirectly involved in collective bargaining and participate in the · 
International Labour· Conference. 

IJ. ·The Commission. notes that the members· of these three organizations at national 
level have given them a specific mandate for negotiations ·on parental leave and have 

· ratified th~ framework agreement. The three organizations have concluded the 
framework agreement on behalf of their national members.· 

14. The Commission concludes· that these thre~ organizations fulfil. the condition ·of 
representativeness which it had undertaken to verify before forwarding its proposal.. 
However, the Commission has forwarded the frarp.ework agreement to all the 
organizations which . it had· .previously consulted or informed, and has organized a 
meeting for exchange of information with them. Certain organizations have contested 
the representative status of cpntracting parties and maintained that the agreement does 
not take into account the .interests of certain se.ctors or categories ofentel'prises. on-the 
contrary, other organizations' have underlined the flexible character of the provisions of 
the agreement that will allow account to be taken, when transposing it into national law, · 
of the specific needs of sorrie sectors or sub~sectors. · · ·· 

(ii) · "Legftlity" of the clues of the agreement 

. · 15. . The Commission has carefully examined · each of the Clauses of the 
framework agreement and does· not find any provisions contrary to Community ·-taw in· . 
the main clauses thereof (Clauses 1, 2 and~): The fact that th-e agreement provides for·. 
obligations on the Member States does not prevent it from being le·gal. On the contrary, 

-. it folloWs ·from the second declaration annexed to the Agreement on Social Policycs) that 
the- second of the arrangements for application of the agreements b,etween management 
and labour at Community level is likely to create obligation~ for the Merriber States. The 
obligations imposed cm.Member States do not derive directly ·from the .. agreement· 

. . 

(S) "The 11 High Contracting · Parties declare that the first of the arrangements ·for 
application of the agreements between management and labour at Community level -
referred to in" ArtiCle 4(2) - will ~onsist in developing, by collective bargaining 
according to· th_e rules of each Member State, the content of the agreements, arid that 
consequently this-arrangement implies no obligation on the Member States to apply the . 

. agreements directly or to :work out rules for their .transposition, no.r any -obligation to 
~end:riationallegislati.on in force to facilitate their implementation." · 
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between the social partners but from the arrangement for applying the agreement. 
Paragraph (iv) contains the Commission's assessment of the content of the agreement. 

16. Clause 4 regarding the procedural rules for applying the agreement is different. Without 
amending these rules, the Commission is obliged to propose to· the Council, in the text 
·of its proposed legislation, the provisions which will be necessary to ensure that the 
social partners' framework agreement is applied in practice by the Member States in 
accordance with Community law. · · 

(iii) Respect for previsions ~ganling small and medium.:.sized undertakings 

17. Article 2(2) of the Agreement on social policy provides that legislation on social policy 
shall avoid imposing administrative, financial and legal constraints in a way Which 
would hold back the creation and development of small and medium-sized tmdertakings. 

18. Special consideration was given to the specific situation of SMUs when the 
framework agreement was drawn up. There .are two explicit references to them: 

General Considerations, 12. · "Whereas this agreement takes into consideration the 
need to improve social policy requirements, to enhance 
the competitiveness of the Community economy and to 
avoid imposing administrative, financial· and ·legal 
constraints in a way which would hold back the 
creation and development of small and medium-sized 
Wtdertakings." · · 

Clause 2.3 .f: "Member States and/or Social Partners may; in 
particular, authorize special arrangements 
to meet the operational and organizational requirements 
of small uridertakings". · 

19. The agreement ensures that the special situation of SMUs is taken into considerati_on, 
explicitly authorizing the Member· States and/or social partners to make special 
arrangements for them. · 

20. In addition, other provisions ·of the framework agreement, without explicitly mentioning 
SMUs, enable national provisions to be taken which take account of their special 

. situation. This is true of the following: ' 

Clause 2.3.a 

Clause 2.3.e 

"Merriber States and/or Social Partners may, in 
particular ... decide whether parental leave is granted on 
a full-time or part-time basis, in a fragmented way or in 
the fomi of a time-credit system," · 

"Member· States and/or Social Partners may, in 
particular ... define the circumstances in which the 
employer .. . is allowed to pO$tp9ne the granting of 
parental leave for justifiable reasons relating to the 

•.. operation of the enterprise". 
..... 

· These two provisions show. that the social partners are keen. to encourage new, flexible 
ways .of organizing work and time which are better suited to the changing needs o( 
society and which should take the needs of both the enterprises and the workers into 

, account (General Considerations, 6). 

21. The Commission therefore. concludes that the framework agreement complies with the 
provisions concerning SMUs. In drawing it up, the social partners provided scope for 
the special circumstances of SMUs to be taken into account, particularly when the 
agreement is being transposed into. national law. 
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(iv) Assessment of the agreement 

22, . The Commission conside~s parental- leave to be an. import~t factor in re~onciling family 
and working life. ·It also constitutes an _important element in the introduction.of new, 
flexible ways of organizing work ~d .time .. As a result, the Commission asked_ the-
social partners fo~ their .reactions to 'this_ more broadly based approach. · · . 

23. -The Commission wholeheartedly ~endorses ·the _aims of the s~cial . p~ers' 
framework agreem~nt and sees it as an important step in two respects .. _ 

24. 

25, 

First, minimum st~dards with regard- to parental leave are a big step forward in 
achieving equal opportunities for men and woilum. Sharing of family_ respon_sibilities 
betweim parents is a.key element in the strategies designed to improye equality in-the 
.labour market. Itis also likely to increase the number of women in w_ork. Reconciling 
working ,and family life mus~ be part of a long-term. strategy 'to inc~ease' the number of 
women in the working population. The Essen European Council in December 1994 gave 
top priority to promotiJ!g empfoymentand equal opportunities. This was confirmed by 

· the European Councils of Cannes and Madrid. 

Secondly,· th:e· introdu~tion of parental ·leaye 'also contributes to realizing another 
objective set by the. European Council in Essen- the introduction ofriewi·flexible ways 

· of organizing work. Such flexibility must meet the needsof enterprises which, faced 
' with imern:ational competition, have to increase their competitiveness. It must also take . 

account. of the interests of w9rke~.:s by enabling them to tailor their working hours more 
closely to their. rieeds. An agreement between the social. partners on -this .matter as a 
result of negotiations between employers and workers is the right vehicle for reconciling 

- the interests ofthe two parties. · · ,, 

26. -The Commission c_onsiders that all the conditions ~e fulfilled for a prop~sal for the 
· framework agreement -between the - S<?cial partners to -be implemented by. a 
Council decision. · 

. . . . . . 

The C~nimission's proposal -

27. · In itsCommunication of 14 D~cember, the Commission stated that."implementing an 
agreeme-nt concluded. at Community level by means of a Council decision oil a proposal 
from th~ Commission at the joirit request of the social partners woul9 give the _Council 
no opportunity .to amend the· agreement. For this reason, the Commission will mefely 
propose~ folloWing ~xamination of the agreement between the social partn·ers, the-
adoption of a decision on the ·agreement as concluded", -

28. The ~commi'ssion also: took the view that. "the Council .decision must be limited-to 
-- making bindiQg the provisions of the agreement concluded between 'the _social partners, . 

so the .text of the agreement would not form part of the decision but would be annexed 
thereto"·. · · 

29. Finally, the Commi~sionannounced that ;'ifthe Council decides~ iti accordance with the 
procedure set out in the last subparagraph of Article 4(2), not to implement the 
·agreement. _aS concluded by the social partners; _the· Commission will ·withdraw its 
-proposal for a decision and will examine, in tQe light of the_ work done, _whether a 
legislation instrument in 'the-area in question ~ould be appropriate". __ .. - . . -

30. -Hence, the Corhmis~ion has no.t in~orporated the text of the agreement in its proposal 
but simply annexed it thereto; Moreover,., it reiterates that, if the Council amends. the · 
agr~ement concluded 'between the .social partner~, it Will withdraw its pmposal. _ · 

6 



(i) Legal basis 

. 31. Article 4(2) of the Agreement on Social Policy provides that "agreements concluded at 
Community level shall be implemented,· in matters covered by Article 2, at the joint 
request of the signatory parties, by a Council decision on a proposal from. the 
Commission". The agreement on parental le-ave relates to equal opportunities for men 

cand women in the labour market and equal treatment at work,. which come under 
Article 2(1) of the Agreement on Social Policy.:- This is one of the areas where .the 
Council . may act by a qualified majority. As a result, Article 4(2) is the proper. 
legal basis for the Commission's proposal. 

32. That Article does not provide for consultation of the European Parliament on requests. 
addressed to the.Commission by the social partners. In accordance with the undertaking 
in its Communication, the Commission has' kept the Parliament informed about· the 
various phases of consultation of the social partners. It is· also forwarding this proposal 

. to the Parliament so that it can deliver its opinion·to the Commission and the-Council 
if it so wishes. The same applies to .the Economic and Social Com111ittee. 

(ii) The fonn the instrument is to take 

33. The term "decision" within the meaning of Article· 4(2) of the Agreem~nt on. 
Social Policv refers to one of the binding legislative instruments under .Article 189 of· 
the Treaty. it is up to the Commission to propose to the Council the most appropriate 
of the three binding instruments under the said Article (regulation, directive or decision). 
In this case, given the nature (framework agreement) and ,_the content of the 
social partners' 'document, it is Clear that the framework agreement is intended to be 
applied indirectly by means of provisions to be transposed into national law by the 
Member States or the social partners. Herice, in that case, the most suitable instrument 
for its application is a Council directive. Moreover, in accordance with the undertakings 
it has given, the Commission considers that the text of the agreement should not be part 
of the decision but should be annexed thereto. 

· 34:• The Commission's comments on the Articles in its proposal are given below:· 
/ . 

Article 1. 

34.1 This Article confines itself -to making the . framework agreement between the 
social partners obligatory in order to _enable it to be implemented by a Council decision · 
under Article 4(2) of tJJ,e Agreement on Social Policy. 

Articles 2 and 3 

34.2 ·These Articles. contain the usual provisions for transposal into the national law of the 
Member States .. More particularly, Article 2(1.) says that.the provisions of the Directive_ 
only prescribe minimum requirements, giving Member States the possibility of adopting 
stricter measures in the relevant field. · 

34.3 Article 2(2) con~ists of a "non-regression" clause that affects Membe.r States having, at 
the time· of the adoption of the Directive, a higher level of protection than the one­
guaranteed by the framework agreement. attached to it.. This. clause concems the 
non-regression of the workers' general level of protection on grounds of the ad()ption of 
the Community Directive. However, it offers Member States the possibility ofadopting 

· different measures required by their economic and social policies, subject to observance 
of the minimum requirements prescribed by the framework agreement. It is clear in all 
the circumstances that- the room for manoeuvre_ of Member States covers only the level 
of protection higher than the one guaranteed by the Directive. 

7 
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_· 34.4 Article 2(3) is anon~discrimination cla:usein accordance with the undertaking given: by 
·. _ the Commission in its Comrimnication<6J on racism, xenophobia and antisemitism. In this 

connection,. the solemn . declaration . adopted ·by, the· social . partners in Florence . in- · 
. October 1995 o·n the prevention· of racial . discrimination and xenophobia arid- tqe 
promotion of equal opportunities at work shou~d also be_ borne 'in mind. · 

34.5 Article . 2(4) obliges Member States . to· provide penalties wj:lich ·are· effective, 
~ommensurate with the. infringement and constitute. a sufficient deterrent. Indeed, when 
applying Commi.mity law, _it is necessary, as in every legal system, on the one hand, that' 

. those bearing obl,igatioils resulting from this law are dissuaded from infringing it and, 
·.on the other hand, that those who do not respect Community law are duly penalized. 

' . . -· ·' .. . \ ' ·. · __ , . . 
. .._~fication of the Uirective in respect of subsidiarity 

i 35; .-The proposa! fo~ a Cou~cil Directiv~ concerning the fnime~ork agreement on parental . 
leave concluded· by l)NICE, CEEP and CBS-complies with the.pririciple of subsidiarity 
as regards its two criteria, namely the necessity and proportionality as laid- do-wn in 
Artic;le 3(b) of the. M~astricht Treaty. · 

36. The first·critetion, namely the need to undertake Community action, is justified by the 
fact that social partners, within the framework of the procedure proVided for in Article: 3 

.of the Agreement on SoCial Policy, have agnied that it.!s necessary to lUtdertake action 
· at Community level and they have requested ·the .. implementation of their agreement · 
which has been concluded at Community level, through a Council decision based upon . 

· .- a proposal from the Commission, pursuant to Article 4(2) of that agreement. Moreover,. · 
it.should be noted that "parentall~ave'! forms pari of the measures which allow men and 

··women to. reconcile their pr~fessionaL and family · respm~sibilities. with_ a view to 
promoting the.equgtlity ofopportunities, which has _been acknowledged as being ofmajor _· 
importance at the European Council held in Essen in December 1994: . . _· . -,_ ··. . . 
. -

:37. _ The Council Directive corresponds to the requirement of proportionality in so· far as it 
·. only defines the major objectives tQ be attained by Member .States, while allowing 

social-partners an<fnot the Community to fix its contertL , . 
' . ;.. . - ' . . . 

Conclusion_ 

38. · Th~ Council is requ~sted to · adopt the proposal_ for a Directive on· the· 
framework agreement on parental leave concluded by UNICE, :CEEP and ~he ET.tJC, . · 

•. _.1 

'' ' 

'- ,\ 

· · C
6) COM(95) ,653 final ofl3 ·December 1995. · . 
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-Proposal for a 
COUNCIL DIRECTIVE 

on. the framework agreement on. parental leave concluded by · 
UNICE, CEEP and-the ETUC 

· ''· · THE COUNCIL OF THE EUROPEAN UNION, 

.. ·"! 

Having regard_ to the Agreement on Social Policy annexed to the Protocol (No-N) on . 
Social Policy, annexed to_the Treaty establishing-the European Community-'and, in particular, · 
Article 4(2) thereof, - -· - - · · · · · · 

Having regard to the proposal from the Commi-ssion<'>,_ 

Whereas on the basis of the-Protocol on Social Policy annexed·to the Treaty establishing-the 
European Community, the Member States, with the exception of-the United Kingdom of 
Great Britain and Northern Ireland-(hereinafter referred to as "the Member States"), wishing 
to implement the Social Charter of 1989, have concl'uded an agreement_ on social policy, ' 

-Whereas management and labour (the social partners) may, in accordance with Article 4(2) 
-of th~ Agree_ment on Social Policy, request-jointly that agreements at Community lev~l he 

- implemented by a Council decision on a proposal from the ~ommission; 

Whereas point 16 of the .Community-Charter of the Fundament~ll Social Right~ of Workers, 
. qealing with equal treatment ,for men and women, provides ·inter alia that "measures should 

:. , - also be developed enabling- men and· women to reconcile their occupational and family --
obligations"; - · 

Wher~as tQ_e Cl:n~ncil, despite -the existence of a broad consensus amongst the' majdrity of the· 
Member States, has- not been ablei to act -on (the proposal for a Council Directive on 
parimtal·, leave and leave. for family reasonsc2>, as amended(3), on 15 November 1984;" ' 

Whereas the Commission, in accordance with Article-3(2) of the Agreement on Social Policy, 
consulted management and labour on the possible direction of Community action with regard 
to r~conciling occupational and family life; 

Whereas the Commission, considering after such consultation that Community actioh-· ·was< 
desirable, once again consulted management and labour ori the substance of the envisaged -
proposal in accordance with Article 3(3) of the said Agreement; - · _ _ : 

- ' 

Whereas the general cross-industfy organizations--(UNICE, CEEP and the ETUC) -informed 
. the Commission in their joint letter of 5 July 1995 of their desire to initiate the. procedure 
provided for by Article 4 ofthe said Agreement; 

Whereas . those cross:..industry organizations have concluded, on 14 December 1995, a 
framework agreement.on parental leave~ whereas they have forwarded to the_ Commissic:>h their· 
joint request to implement th_e framework agreement on parental leave by a·coun_eil decision· 

. on a proposal from the,Commission, in accordance -~th A,rticle 4(2) of the said Agreement; 

(I) 

(2) 

(3) 

OJNoC 
OJNo C 333, 9.12.1983, p. 6. 
OJ No C 316, 27.11.1984, p. 7. 
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Whereas the Council, in its Resolution of 6 December 1994 on certain aspects for . a 
European Union social policy: a contri.bution to e~onomic and social convergence in the 
Union<4l, asked management and labour to make use of the opportunities for concluding 
agreements, since they are as a rule closer to social reality ·and·to social problems; whereas 
in Ma~rid the members of ~he European Cm.Jncil from those States which had signed the· 
Agreement annexed. to the Protocol on Social Policy welcomed the coilclusion of this 
framework. agreement;. · · · · 

. / 

Whereas the proper .. instrument f<_>r implementing the' framework . agreement is a directive 
within the meaning of Article 189 of the Treaty; whereas·ittherefore binds the Member States 
as to the result to be, achieved, whilst leaving them th~ choice of form and methods; 

Whereas, in accordance with the principles of subsidiarity and proportionality as set out in 
Article 3(b) of the Treaty, the objectives of this Directive cannotbe~sufficiently achieved by 
the Member -States ·and can,therefore be better acpieved by the Community; whereas this 
Directive limits itself to tne minimum required for the attainment of those objectives and does 
not gobeyond what is-necessary for that purpose; · · · 

', . ' . . 
I . 

Whereas the Commission has drafted its proposal for a Council Directive, taking into account . 
the representative Status of the contracting parties, their mandate and the legality of each 
clause of the framework agreement, and compliance with the relevarit provisions concerning 
small and medium-sized undertakings; · · 

Whereas . the Commission, in accordance . with its Communication concerning the 
application of the Agreement on Social' Policy, informed the European Parliament' by 'sending 
it the text of the . agreement, acco~panied by its . proposal for a · Directive ·a:nd the_ 
Explanatory Memorandum; -- . , 

Whereas the Commission also informed-the Economic and Social Committee by sending it the 
: text of the Agreement; accompanied by ·its · proposal · for · a, Directive and the.· 

Explanatory .Memorandum; · · 
. . . ' 

.Whereas the 'provisions of-this Directive should hiy down minimal requirements, thus giving 
Member States the option of introducing more favourable provisions; .. ·· · 

Whereas the implementation ofthis Directive· should not serve to justify any regression in · 
relation to the situation which already exists in every Member State; · · · 

Whereas the Community Charter of the Fundamental Social Rights of Workers recognizes the 
importan~e of the fight against all fo~s of discrimination, especially based on sex, colour, 
race, ·opinions and · creeds;·· whereas the Commission· adopted on 13 December .199~ a 
Communication<5

) on racism,·xenophobia and antisemitism; whereas management-and labour 
adopted a solemn cJeclaration on the prevention of racial discrimination and xenophobia and· 
promotion of equal opportunities a~ work in Florence)n October-1995; . 

. Whereas, in keeping with Article 5 of the Treaty,. Memb~r States sho'uld take alf measures ' ' 
· necessary to _safeguard the scope and the efficiency of Community law,. and should in 

particular, ·_in the event -of infringement, determine penalties whicJ-t are · effective· and . 
commensurate with it and which constitute a sufficient deterrent; 

Whereas a Member State may entrust management and labour, at their joint request, with. the 
·implementation of this Directive, as· long as that Membr State takes all the necessary steps . 
to. erisure that it can at all times guarailt~e the results impose~ by this Dire,ctive; · 

. (4) 

(5) 
OJ: No C 368, 23'.12 . .1994, p. 6 . 
COM(95) 653 final. 
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Whereas the implementation of the framework ~greement contributes to achieving the 
objectives under Article 1 of the Agreement on Social Policy; 

Whereas parental leave is a matter relating to equal.opportunities at work under Article 2(1) 
of the said Agreement; whereas the Council is therefore acting by a qualified majority, 

HAS ADOPTED TillS DIRECTIVE: 

Article 1 

The framework agreement on parental leave concluded on 14 December 1995 between· the 
general cross~ industry· organizations (UNICE, CEEP and the ETIJC) and annexed .. to this 
Directive is made binding. · · 

Article 2 

1. Member States may introduce more favourable provisions than those laid down In 

this Directive. 

2. The implementation of this Directive shall not in any case constitute sufficient grounds 
to justify a reduction in the general level of protection of workers in the fields covered 
by this Directive; this shall be without prejudice to the rights of Member States and/or 
management and labour to lay down, in the light of changing circumstances, different 

' legislative, regulatory or contractual arrangements to those prevailing at the time of 
adoption of this Directive, provided always that the rninimum requirements laid down 
in this Directive are adhered to. · 

3. When Member States adopt the provisions to implement this Directive, these shall 
prohibit any discrimination based on race, sex, sexual orientation, colour, religion or 
nationality. 

4. Member States shall determine the range of penalties applicable for infringements of 
national provisions made in implementation of this Directive and shall take all necessary 
steps to ensure that they are enforced. The penalties must be effective, commensurate 
with the infringement, and must constitute a sufficient deterrent. Member States shall 
notify these provisions to the Commission by the date mentioned in paragraph 5 at the 
latest, and any sqbs~quent amendm·ent thereto in good time. 

5. Member States shall bring into force _the laws, regulations and administrative provisions 
necessary to comply with this Directive by [31 March 1998] at the latest or shall ensure 
that, by that date at the latest, management and labour have introduced the necessary 
measures by agreement, the Member States being required to take any necessary 

· measures enabling them at any time to be in a position to guarantee the results imposed 
by this Pirective. They shall forthwith inform the Commission thereof. 

Member States may have a maximum of one more year, if this is necessary, to take 
account of special difficulties or implementation by a collective agreement. They shall 
inform the Commission forthwith in such circumstances. · · 

When Member States adopt the provisions referred to in the first paragraph, these shall 
contain a reference to this Directive or shall be accompanied by such reference at ·the 

··time of their official publication. The procedure for such reference shall be adopted by 
Member States. . · ' . 
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Article 3 
' . . . 

This Directive is addressed to the Member States. 

Done at Brussels; 

·.,, 
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·For the Council 
The President 
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ANNEX 

FRAMEWORK AGREEMENT ON .PARENTAL LEAVE 

:PREAMBLE 

The enclosed framework agreement represents an undertaking by UNICE, CEEP and .the 
ETUC to :Set out minimum requirements on ·parental leave, as an important means of 

· reconciling professional :and family resporasibilities and promoting equal opportunities :.and 
treatment :between men .and women. 

ETUC, ·UNJCE :and CEEP reque~t the Commission to .submit this framework ~greeinent .t.O :the 
Council .for a Council decision making these requirements binding in the Member :States of 
the European Community with the exception of the United Kingdom of Great Britain and 

. Northern :Ireland. · 

L General Co,nsidendieas 

1. . ·Having regard to the Agreement on Social Policy anne~ed to 'the Protocol on 
· Social Policy attached to .the Treaty establishing the European Community and in . 
particular Articles3(4) and 4(2) thereof, 

2. Whereas Article 4(2) of the Agreement on Social Policy provides that agreements 
concluded at Community level shall be implemented, at the joint request of the 
signatory parties, by a Council decision on a proposal from the Commission~· 

3. Whereas the Commission has announced its intention to propose a Community 
measure on the reconciliation of work and family life; 

4. Whereas the Community Charter of fundamental social rights stipulates at point 16 
dealing with equal treatment for men and women, that measures should be 

· developed to enable men and women to. reconcile their occupational and family 
obligations~ · 

5. Whereas the Resolution of the Council of 6 December 1994 recognizes that an 
effective· policy of equal opportunities presupposes an integrated, overall strategy 
allowing for better organization of working hours and greater flexibility, and for 
an easier return to working life, and notes'the important role of the Social Partners 
in this area and in offering both men and women an opportunity to reconcile their 
work responsibilities with family obligations; · 

6. Whereas measures to reconcile work and family life should encourage the 
introduction of new flexible ways of organizing _work and time which are better 
suited to the changing needs of society and which should take the needs of both 
the enterprises and the workers into account~ 

· 7. Whereas family policy should be looked at in the context of demographic changes, 
the effects of the ageing population, closing generation gap and promoting 
women's participation in the labour force; 

8. . Whereas men should be encouraged to assunie an equal shar~ of family 
responsibilities, for example they should be encouraged to take parental leave by 
means such as awareness programmes; 

13 
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· 9·. Whereas this agreement , is a framework· agreement. setting out rmmmum 
· requirements and _provisions for parental leave, distinct from maternity" leave, and 
for time off from work on grounds of force majeure, and refers back.. to 
Member States and Social Partners. for the establishment of the conditions for 
access and modalities of application- in order to. take accowtt, of the 'situation in 
each Member State; · · 

10. Whereas ·Member States. sh~uld provide for the-maintenance of entitiements to 
benefits in kind under sickness. insurance· -during- the · minimum period of 
parental leav~; · · 

-11. · . Whereas Member States should also, where appropriate under national conditions 
and taking into account the budgetary situation, consider .. the maintenance of 
entitlements to relevant social security_ benefits as .they stand during the minimum . 
p~riod of parental leave; -

12. . Whereas this Agreement takes into' consideration the ·n~ed to impr_ove .social policy 
requirements, to enhance the competi~veness of the Co~munity economy and to 
avoid imposing administrative; financial and legal constraints in a way which 
would· · hold bact< the creation and development of s~all and . 
~edium~ized enterprises; · · 

13. · Whereas the Social Paftners. are best placed to find solutions that correspond .to 
the needs of both ~mployers and workers and ~hall therefore be conferred a special 

· rofe in the jmplementation and application: of this agreement. 

. THE SIGNATORY·PARTIES-HAVE AGREED THE FOLLOWING_: 

. D. Content 
(. 

· · a&use 1: Purpose and scope 

· 1. · · This agreement lays down minimum requir~ments designed to facilitate _the 
reconciliation of parental and professional responsibilities for working parents. 

'• ' 

2. This agreement applies to all workers, men and women, who have an employme~t · · · 
contract or employment relatio.ncship as defin~d by the law, collective_ agreement 
or practice in force in each Member State. · · · 

CI&Use 2: Parental leave 
·. \. . . -

1. This agreement entitles,. subjeCt_ to_- clause 2.2, men and' wonien workers to an 
individual right to parental leave on the grounds of1the birth or adoption of a· child 

. to enable them tp take care of that child, for .at least three months, until a given 
~ge of up to_ eight years to be defined by Member States and_lo~ Social Partners.· 

2, To promote equal opportunitie~ and eq~al' treatment between men and women, the. 
parties to *is· agreeme!}t consider that the right_ to parental leave provided for 

- under clause 2.1 should, in principle, be granted .on a non-transferable b~is ... 
. . 

3. The conditions for access ~d modalities of application of parental leave shall be, 
defined by law and/or collective. agreement in the Member States, as long as the 
minimum requirel)lents of this agreem~nt are respected. Member States and/or -
Social Partners may, in particular.: · ' 

(a) decide whether parental leave is granted on afull~time. or part-time basis, iri 
a fragmented way or in the form of a time.:credit system; 
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(b) 

(c) 

' (d) 

(e) 

.(f) 

make entitlement to parental leave subject to a period o( work qualification 
and/or a length of service qualification which shall not exceed one year; 

adjust conditions for access and modalities of application of parental leave 
to the special circumstances of adoption; . · · · 

establish notice periods to be given by the worker to. the employer when 
exercising the right to parental leave specifying the beginning andthe end 
of the period of leave; · 

define the circumstances in which an employer, following consu!tation in · 
accordance with national law, collective agreements and practices, is allowed 
to postpone the granting of parental leave for justifiable reasons r'elated to 
the operation of the undertaking (e.g. where work is of a seasonal nature, 
where 1;1 replacement cannot be found within the notice period, where a. 
significant proportion of the workforce applies for parental leave at the same 
time, where a specific function is of strategic importance). Any problem " 
arising from the application of this provision should be dealt with in 
accordance with national law, collective agreements and practices; 

in addition to (e) above, authorize special arrangements to meet th~ 
operational and organizational requirements of small undertakings. 

4. In order to ~sure· that· workers can exercise their. rights to par~ntal- leave, 
Member States and/or Social Partners shall-take the necessary mea5ures to protect. 
workers against 9ismissal on the grounds of an application for, or the taking of, 
parental leave in accordance with national law, ·collective agreements or practice. 

- 5. At the end of parental leave, workers shall have the right to return to the same 
job, or, if that is not possible, to an equivalent or similar job consistent with their 
employment contract or employment relationship. 

6. Rights acquired or in the process of being acquired by the worker on the date 'on 
-which parentat leave starts shall be maintained as they stand until the end of 
parental leave. At the end of parental leave, these rights, including any changes - . · 
arising from national law, collective agreements or practice, shall apply. 

7. Member States and/or Social Partners shall define the status of the employment 
contract or employment relationship for the period of parental leave. 

· 8. All matters relating to social security in relation to this agreement are for _ 
consideration and .determination by Member States according to national law, 
taking into account the importance of the continuity of the entitlements to social 
security cover under the different schemes, in particular health care. 

Oause 3: Time-off from work on grounds of fo~e majeure 

1. Member States and/or Social Partners shall take the necessary measures to entitle 
workers to time-off from work, in accordance with national legislation, collective 
agreements and/or practice; on grounds of force majeure for urgent family reasons 
in cases of sickness or accident making the immediate presence of the worker 
indispensable. · · 

2. · Member States and/or Social Partn~rs may specify the conditions for access and 
modalities of application of clause 3.1 and limit this entitlement to a certain 
amount of time per year and/or per case. 
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Oause 4: Final provisions 

1. Member States can maintain or in.troduce ~ore favou-rable provisions than set out 
in this: agreement. · 

2. ' Implementation of the provisions. of this agreement· sh8.Il ·ilot ·constitute valid -~ 
grounds for reduCi~g the general level of protection afforded to. workers in the 

· ·.field of this agreem~nt. This does ~ot .prejudice the. right of Member States .and/or· 

3. 

4. 

5. 

· 1 Social Partners to develop different legislative, regulatory or contractuaL 
provisions, in the light of changing circ.timstances (indudi~g the. introduction of · 
non-transferability), as long as the minimum requirements provided for -irt this · 
agreement are complied with. : - · · 

This agreement does not prejudice the: right of the Social_Partners to conclude, at 
the appropriate .level including European level, agreements . adapting and/or 
complementing the provisions of this· agreemeJl,t in order to take into. accouni 

. particular circumstances. · . . · · · · · · · . · _· · 
. - . . .. 

Member States . shall· adopt the .la~s~ regulations and administrative· provisions 
/necessary_ to comply withthe.Council Decision within a period· of two years from 
its adoption oi: shall ensure( I) that the Social Partners establish the necessary. 
measures by way of agreement by t~e end of this period. Member States may, if 

·necessary to take account ofparticidar difficulties or implementa:tion by collective 
agreement, ·.have up to a maximum of one additional year. to. comply ~th 

·this .decision. · 

. ·the prevention and· settlement of· disputes and grievances ax:ising from the 
application of this ~greement shall be dealf with in accordance with nationaf law,. 
colleCtive ·agreements and practices: ·· - · 

Without prejudice to the resp-ective roles of the Commission, national courts and 
the Court of Justice, any ·matter relating to the interpretation of this agreement at 

· European level shoufd, in the first instance, be referred by the Coritmission to the 
signatory parties who. shall give an opinion. -. .. . · · · 

7. The si~atory parties will review the application of this Agreement,. five years 
after th~ date of the Council Decision, if requested_ by one of the parties to. · 
~is_ agreem~nt. · 

Bruss'els, 14 ._December 199 5 

Fritz Verzetnitsch · · 
President of the ET\.IC 

Emilio Gabaglio 
Secretary General of the . 
ETUC 

ETUC 
Bid Emil~ Jacqmain 155. 
B.,.1210 B'ruxelles · 

Antonio Castellano A~yariet 
President of the CEEP · 

Roger Gourves 
Secretary General · of the 
CEEP . 

CEEP. 
Rue de la Charite 15 
B-1 040 Bruxelles. 

·, . 

. Fran<tois Perigot 
· President of the UNICE · 

Zygmunt Tyszkiewicz. 
· Secretar}' General of the 
· UNICE 

' UNICE 
··'Rue JosephJI 40 

B-1 040 :Bruxelles 

Ol . Within the meaning of Article 2(4) of the Social Policy Agreement annexed to the 
EC Treaty. . ·· . .· · , . 
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IMPACf ASSESSMENT FORM 
THE IMPACf OF THE PROPOSAL ON BUSINESS 

with special reference to small' and medium-sized 
eneiaprises (SMEs) 

TITLE OF PROPOSAL: }>roposal for a Council Directive on the framework agreement · 
on parental leave concluded by UNICE, CEEP and the.ETUC 

THE PROPOSAL: 

1. Taking account of the principle of subsidiarity, why is Community legislation necessary 
in this area and what are its main aims? 

The aim of this Directive is to implement the framework agreement on parental leave 
under Article 4(2) of the Agreement on social policy annexed to the Treaty. This Article 
provides for implementing agreements concluded by the social partners by a 

·Council decision on a proposal from the Commission. The sigQ.atories have jointly asked 
· the Commission to present a proposal to the Council. The Commission, in accordance 

with its Communication<!)· on the application of the Agreement on Social Policy, 
undertook a three-fold analysis of the agreement. The Commission considers that all the 
conditions have been met (representative status of the signatories, legality ofthe clauses 
of the agreement and compliance with specific provisions on SMEs) and that its 
proposal for a Council Directive should be adopted. The Madrid European CounciL also 
welcomed the agreement. 

THE IMPACT ON. BUSINESS: 

2. Who will be affected by the proposal? 

All enterprises and all workers may be affected by the framework agreement, 
irrespective of the sector or size of the enterprise concerned. 

· 3. What will bUsiness have to do to comply with the- proposal? 

the enterprises have several options to make up for the absence of workers on parental 
leave~ the main being as follows: . . · . · 

hiring of replacements; 

sharing of the work between colleagues; 

postponing work until the persons concerned return to work. 

(I) 
COM(93) 600 final. 
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4. · 'What economiC effects is the p~posal likely to have? 

5. 

·. . . . 

Introduction of parental leave will also contribute to a~hieving the ~eco~d priority set 
in Essen by the European Council,- the introduction of new flexible ways of organizing 
work Such 'flexibility should cater for the needs of enterprises which, in the face of · 
international competition, must increase' their competitiveness and for the interests of 

. workers by enabling them to adjust their working. time to their personal needs, The 
agreement .between the sociar·partners on this matter, which has been negotiated 
between empl<,>yers and workers; is the most .suitable. instrument for reconciling the 
interest~ of the two parties. . · · · 

. \ ' . . . 

The. job guarantee. accompanying parental leave should normally underpin continutty'in 
the labour·market- whereas hitherto gainful employment had to be interrupted- to the · 

. benefit of workers and enterprises alike. Workers may be spared some of the cost of 
returning to working life and can maintain the benefits. of .their experience and their 

_ seniority. with. their employers. The employers keep the· labour force which they have 
trained and, depending on the way in :which they replace workers on }eave, do .not have 
to commit ·exp~nditure for recruitment or training of new personnel.· 

Does the pro.,Osai .contain me~~s to iake accooot or the specitit situation or small and 
medium..sized finns (reduced or different requirements, etc.)? 

Yes: See paragraphs 17 to 21 of the Explanat9cy Memorandum. 

: ~ . 
. CONSULTATION 

6~ List the organizations which have been consulted about ,the proposal_ and oudine their 
._.ainviews. · · 

A list of the organizations. which have been ~onsulted is· ~~exed. Paragraph 14 o£ the . 
Explanatory Memorandum explains their views: · 
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