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wReconcxlmg workmg and famrly lee is a’ key element in equal opportumtles pollcy

Since the beginning of the '80s, it has been one of the Commission's priorities in thls

area.- On ' 24 November 1983 the Commission submitted a proposal for -
‘Council Directive on parental leave and leave. for family reasons’”, The aim of thlS

proposal was to grant to workers the right to'a minimum period of leave followmg the

- birth or adoption of a child. It also provrded for, leave for other famrly reasons.

The Economlc and Socral Commlttee gave its’ opinion on 24 May 1984. "The

. European- Parliament gave its opinion on 30 March 1984, proposing 17 amendments to. .
the Commission's_.proposal. In accordance with "Article 149 of -the Treaty, the - -

" Commission submitted an amended proposal® to the Council on 15 November 1984,
bmcorporatmg some of the amendments proposed by Parhament

This proposal was drscussed in the Councrl and by. the Ministers themselves on various -~

occasions between 1985 and 1994, but the unanimity requlred in accordance with the

" “legal basis (Article 100)- was not obtained. Despite in-depth- discussions within the -

Council and the broad consensus whlch emerged partrcularly clearly in: 1993 ‘the -

‘ proposal was not adopted

*'In addmon to subrmttmg thls proposal the Commrssron has stressed the key role :
_conciliation can play in effectively promotmg equal opportunities .at work, in a series .

of texts submitted over the past ten years: Many of these mmatxves were supported by

o ,the Councll of- Mrmsters

”In July 11994 the Commrssron publxshed the 'White - Paper on the future of .
- European social policy; in which it reiterates its desire to make progréss in this area and

indicates in Chapters 3 and 5 that it will examine the possibility of a framework

directive on conciliation, providing for-career breaks such as parental leave. The aim of. -

the proposal would be to encourage people to devise new models catering better for-the o
needs of European socxety and to enable women to: be 1ntegrated fully mto the labour

| market. .

g kas no. progress had been made in the Counc11 the Commission decrded to m1t1ate the
. procedure under Article 3 of the Agreement on Social Policy. On 22 February 1995 it
- therefore gave its approval for consultation of the social partners under Article 3(2) of

the said Agreement on the basis of a text which retraced the steps of the Commission's
conciliation policy and examined :it from various points of view. At the end of a

S consultatton penod of six weeks the Commrssron received 17 responses
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- .For example, point 16 of the Commumty Charter of Fundamental Socral R]ghts for

" Workers, the Third medium-term action programine on- equal opportumtres for men and

~* women, 1991 to 1995 and the Councrl Recommendatron of 31 March 1992 on chlld care
,‘_(OJNoL123 851992 p16) ’ ‘ : =



" The social partners' responses showed that there was a consensus on the need for action

on conciliation in one form or another in accordance with the guidelines in the
Commission's first' document. The social partriers came out very clearly in support of

 promotion of equal opportunities for men and women. As regards the proper form and

level for action to be ‘undertaken in this area, it was generally acknowledged that a .

- Community initiative might be what was needed. At the very least, a Community text.. .

might recommend various measures and standards, and a binding Community framework

" measure was also suggested to establish guidelines which could be implemented at

national, local or enterpr"ise'level Many of the resporises.also recommended that the
social partners play an active role in drafting the prmcxples and in puttmg them into
practice through collective negotratrons

After analysing the reactions to its document, the Commission decided to initiate the second

round of consultation provided for under Article 3(3) of the Agreement on Social, Policy.
On 5 July three organizations (UNICE, CEEP and the ETUC) announced their intention of
starting negotiations on this matter and, in particular, on parental leave. At the end of these

‘negotiations, the three organizations concluded a framework agreement on 14 December.

At the same time they forwarded the Agreement to the Commission, asking for it to be
implemented by a Council decision on a proposal from the Commlssxon in accordance with
Artlcle 4(2) of the Agreement on Socral Pollcy

Exammauon of the Agmement

9.

10.

11,

In its Communication concerning the apphcatton of the Agreement on.Social Pollcy“)
‘the Commission stressed that "by virtue of its role as guardian of the Treaties the

Commission will prepare proposals for decisions to the Council following consideration
of the representative status of the contracting parties, their mandate and the "legality”

of :each clause in the collective agreement in relation to Community law, and the .
provisions regarding small and medium-sized undertakings set out in Article 2(2). At all -

-events, the Commission intends to provide an _explanatory memorandum on any proposal

presented to the Council in- this area, giving its comments and assessment of the
agreement concluded by the social partners" :

(i)  Representative status of the contracung panies and their mandate

The orgamzatlons which are parties to the Agreement are UNICE, CEEP and the ETUC. .
These three organizations have, since 1985, committed themselves to an autonomous and
voluntary process known as the "Val Duchesse" social dialogue. This has given rise to
14 joint opinions, two recommendations and two agreements. They concluded a

‘significant agreement in October 1991 which was designed to define the role and

position of social dialogue in the new Community framework. Articles 3 and 4 of the
Agreement on Social Pohcy are largely inspired by this Agreement

The three organizations all fulfil the following criteria defined in the Communication
from the Commission (point 24) ' ,

-~ 'they are cross- mdustry and are orgamzed at European level;
- they consist of organizations which are themselves an integral and recognized part
 of Member State social partner structures, have the capacity to negotlate ‘
agreements and are’ representatlve of all Member States;

- - they have adequate structures to ensure- thelr effectlve parttcnpatlon in
1mplementmg the Agreement on: Social Policy.

@
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12 These three orgamzatrons are the only three genera.l cross-industry organizations within

the meaning of Annex 2 to the Communication from the Commission: The study on the
social partners annexed to the Communication arrives at several conclusions with regard
to ‘the representatrve status of employers and trade union orgamzatrons

Employers orgamzatlon

12 1- The employers federatton whlch is'most representatrve of all the industrial sectors and

the categories of enterprises is. UNICE. In all the Member States the organizations- -
affiliated to the UNICE. are by far the most representative cross-mdustry employers' -
federations. All the affiliated organizations at national level are directly or indirectly
- involved in collective bargaining and participate in the International Labour Conference. -
CEEP provrdes significant representation of publlc enterprises or enterpnses wrth publrc .
partrcrpatron in the Member States . : ,

Trade union orgamzatxons

| 12‘2 By. far the most representanve general cross-industry’ trade union confederatron is the .

ETUC. Its affiliated organizations are the most representative cross-industry trade union
- confederations in all the Member States. All its affiliated organizations at national level
are directly or indirectly involved in collectlve bargammg and partlcrpate in the

o Internatronal Labour Conference

13

The Commrssron notes that the members of these three orgamzanons at natlonall

“level have given them a specific mandate for negotiations on parental leave and have - -

" ratified the framework agreement. The three organizations have - concluded the
framework agreement on behalf of thelr national members -

14 The Commrssron concludes' that these three orgamzatrons fulﬁl the condition “of

s,

representativeness which it had undertaken to verify before forwardmg its proposal.
However, the Commission has forwarded the framework agreement to all the
organizations which.it had previously consulted or informed, and has organized a
meeting for exchange of information with them. Certain organizations have contested
the representanve status of contracting parties and maintained that the agreement does
not take into account the interests of certain sectors or categories of entefprises. On the
contrary, other organizations have underlined the flexible character of the provisions of -
the agreement that will allow account to be taken, when transposing it mto natlonal law, -
of the 'specific needs of some sectors or sub-sectors. .

(n) "Legahty" of the clauses of the agmement | ( h

TheN Commrssron has carefully examrned each of the clauses of the

framework agreement and does not find any provisions contrary to Community law in- '

the main clauses thereof (Clauses 1, 2 and 3). The fact that the agreement provides for -
obligations on the Member States does not prevent it from being legal. On the contrary, -
it follows from the second declaration annexed to the Agreement on Social Policy™ that -
the second of the arrangements for application of the agreements between management
and labour at Community level is likely to create obligations for the Meémber States. The
obligations 1mposed on Member States do not denve drrectly from the agreement'\

e

"The l] Hrgh Contractmg Partles declare that the ﬁrst of the arrangements “for
“application of the agreements_between management and labour at Community level -

referred to in Article 4(2) - will consist in developing, by collective bargaining -
accordrng to the rules of each Member State, the content of the agréements, and that

consequently this arrangement implies no oblrgatlon on-the Member States to apply the
. agreements directly or to work out rules-for their transposrtron nor any oblrgatron to

amend natronal legrslanon in force to. facrhtate therr 1mplementatron

. 4.- :



16.

17.

18.

.19,

20.

21.

between the social partners but from the arrangement for applying the _agreement.
Paragraph (iv) contains the Commission's assessment of the content of the agreement.

Clause 4 regarding the procedural rules for applying the agreement is different. Without
amending these rules, the Commission is obliged to propose to the Council, in the text
of its proposed legislation, the provisions which will be necessary to ensure that the -
social partners' framework agreement is applred in practice by the Member States in
accordance with Community law.

(i) Respect for provisions regarding small and medium-‘sized undertaldngs
Article 2(2) of the Agreement on social policy provides that legislation on socia] policy

shall avoid imposing administrative, financial and legal constraints in a way which
would hold back the creation and development of small and medium-sized undertakings.

4Specral consideration was given to the specific situatton of SMUs when the

framework agreement ‘was drawn up. There are two explicit references to them:

" General Considerations, 12. - "Whereas this agreement takes into consideration the

need 0 improve social policy requirements, to enhance
the competitiveness of the Community economy and to
- avoid imposing administrative, financial' and ‘legal
' constraints in a way which would hold back the
creation and development of small and medium-sized

. undertakings."
- Clause 2.3.f; o ."Member States and/or Social Partners may; in
g S particular, ... authorize special arrangements

to meet the operational and organizational requirements
of small undertakings".

The agreement ensures that the specral situation of SMUs is taken into consrderatlon
explicitly authorizing the Member States and/or social partners to make specral
arrangements for them.

In addition, other provisions of the framework agreement, without explicitly mentioning
SMUs, enable national provisions to be taken whrch take account of their spec1a1

-srtuatron This is true of the following:

Clause 2.3.a "Member States and/or Social Partners may, In
' : particular ... decide whether parental leave is grantéd on
a full-time or part-time basis, in a fragmented way or in

the form of a time-credit system,".

Clause 2.3.e o - "Member States and/or Social Partners may, in
particular ..define the circumstances in which the
employer ... is allowed to postpone the granting of
parental leave for Justrﬁable reasons relating to the

., operation of the-enterprise”.

o

' These two provisions show.that the social partners are keen to encourage new, flexible

ways of organizing work and time which are better suited to the changing needs of
society and which should take the needs of both the enterprrses and the workers into

‘ account (General Considerations, 6).

The Commission therefore. concludes that the framework agreement complies wrth the
provisions concemmg SMUs. In drawing it up, the social partners provided scope for
the special circumstances of SMUs to be taken into account, partrcularly when the
agreement is being transposed into natlonal law.
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24

- 25,

(iv) Assessment ol' the agleement

The Commlssron consrders parental leave to be an 1mportant factor in reconcrlmg famrly
and working life. It also constitutes an important element in the introduction . of new,

flexible ways of organizing work and time.. As a result, the Commission asked the-
social partners for their reactions to thlS more broadly based approach

'The Commlssron wholeheartedly endorses 'the .aims- of the social - partners '

framework agreement and sees it as an rmportant step in two. respects

Flrst ‘minimum standards w1th regard to parental leave are a bxg step forward in
achlevmg equal opportumtles for men and women. Sharing of family. respon31b111t1es

" between parents is a key element in the strategies designed to improve - -equality in.the

labour market. It is also likely to increase the number of women in work. Reconciling
working and family life must be part of a long-term strategy to increase the number of
women in the working population. The Essen European Council in December 1994 gave

" top priority-to promoting employment and equal opportunmes This was conﬁrmed by
- the European Councils of Cannes and Madrld - . :

Secondly, the ‘introduction of parental leave also contnbutes to- reahzmg another
objectlve set by the European Council in Essen - the introduction of new, flexible ways -

.- of organizing work. Such flexibility must meet the needs of enterprises which, faced

E with international competition, have to.increase their competitiveness. It must also take

account of the interests of workers by enablmg them to tailor their working hours more
closely to- their needs. An agreement between the social partnérs onthis matter as a

- . result of negotiations between- employers and workers 1S the rlght vehrcle for reconc111ng

§ _.2.6f

- the interests of the two parties.. . - e Y

»‘The Commlssron considers that all the condmons are fulﬁlled for a proposal for the
-framework agreement between the - soc1al partners to be. rmplemented by a
- Council decrsron :

'Ihe Commlssrons pmposal

27

28.

C290

In its. Commumcatlon of 14 December the Commrssnon stated that ' 1mplementmg an .

agreement concluded at Commumty level by means of a Council decision on a proposal
from the Commission at the joint request of the social partners would give the Council

‘no opportunity to amend the- agreement. For this reason, the Commission will mefely

propose,. following examination of the agreement between the soc1al partners the. '
adoptlon of a demsnon on the agreement as concluded": :

The* Commrssron also’ took the view that "the Councrl decrsron must be lxmlted to o
- making binding the provisions of the agreement concluded between the social partners, . -
so the text of the agreement would not form part of the decrsron but ‘would be annexed
_thereto . o . -

’

Fmally, the Commrsswn announced that "if the Council decides‘" in accordance with the

. procedure set out in the last subparagraph of Article 4(2), not to implément the
‘agreement  as concluded by the. social partners, the: Commission will -withdraw its
- proposal for a decision and will examine, in the light of the work: done -whether a

_ leglslatlon mstrument in the- area in questlon would be approprlate

30,

*'Hence the Commlssmn has-not mcorporated the text of the agreement in its proposal

but srmply annexed it theréto. Moreover, it reiterates that, if the Council amends.the -
agreement concluded between the social partners it w111 wnthdraw its proposal '

N
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32.

(i) Legal basis

Article 4(2) of the Agreement on Social Policv provides that "agreements concluded at

Community level shall be implemented, in matters covered bv Article 2, at the joint:

request of the signatory parties, by a.Council decision on a proposal from the

Commission". The agreement on parental leave relates to equal opportunities for men -
-and women in the labour market and equal treatment at work, which come under

Article 2(1) of the Agreement on Social Policy: This is one of the areas where the

Council .may act by a qualified majority. As a result Article 4(2) is. the proper.
legal basis for the Commlsswn s proposal.

That Article does not provide for consultatxon of the European Parliament on -re‘qnests.

' addressed to the Commission by the social partners. In accordance with the undertaking

in its Communication, the Commission has kept the Parliament informed about the.

various phases of consultation of the social partners. It is'also forwarding this proposal

- . to the Parliament so that it can deliver its opinion-to the Commission and the-Council

33.

$34n

3411

342

343

if it so wishes. The same applies to -the Economic and Social Committee.

(u) 'Ihe form the instrument is to take

The term "“decision" within the meaning. of Article’ 4(2) of the Agreement on.
Social Policy refers to one of the binding legislative instruments under.Article 189 of - *
the Treaty. It is up to the Commission to propose to the Council the most appropriate - -
“of the three bmdmg instruments under the said Article (regulation, directive or decision).

In this case, given the nature (framework agreement) and the content of the

social partners’ document, it is clear that the framework agreement is intended to be

applied- indirectly by means of provisions to be transposed into national law by the
Member States or the social partners. Hence, in that case, the most suitable instrument
for its application is a Council directive. Moreover, in accordance with the undertakmgs
it has given, the Commission considers that the text of the agreement should not be part
of the decision but should be annexed thereto. .

The Cornmxssxons comments on the Articles in its proposal are given below::
Article 1.

S

This Article confines itself to making the framework agreement between ‘the

social partners obligatory in order to enable it to be implemented by a Councxl decxslon-

under Article’ 4(2) of the Agreement on Social Policy.

Articles 2 and 3

These Articles.contain the usual provisions for transposal into the national law of the

Member States..More particularly, Article 2(1) says that the provisions of the Directive .

only prescribe minimum requirements, giving Member States the possxblhty of adoptmg
stricter measures in the relevant field.

Article 2(2) consists of a "non-regression' clause that affects Member States having, at.
the time of the adoption of the Directive, a higher level of protection than the one-
guaranteed by the framework agreement . attached to it. This clause concerns: the

non-regression of the workers' general level of protection on grounds of the adoption of
the Community Directive. However, it offers Member States the possibility of adopting

- different measures required by their economic and social policies, subject to observance

of the minimum requirements prescribed by the framework agreement. It is clear in all
the circumstances that.the room for manoeuvre of Member States covers only the level
of protection higher than the one gLuaranteed bv the Directive.
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' : 34 4 Article 2(3) is a non- drscrrmmatron clause in accordance with the undertakmg grven by

_ the Commission in its Communication® on racism, xenophobia and antisemitism. In this -

connection, the solemn. declaratlon adopted by the social partners in Florence .in. - -
.October 1995 on the prevention “of racial .discrimination and xenophobla and the '

= promotlon of equal opportumtres at work should also be bome Aan. mmd

345

Article 2(4) obhges Member States to.- provrde penaltres whrch are’ effectlve

commensurate with the mfrmgement and constitute.a sufficient deterrent. Indeed, when

. applying Community law, it is necessary, as in every legal system, on the one hand that

350

-those bearing obligations resulting from this law are dissuaded from infringing it and,
"on the other hand that those who do not respect Commumty law are duly penahzed

' ’. Justnficatmn of the Dmcnve m mspect of subsrdlanty

_ _The proposal for a Councrl Drrectwe concemmg the framework agreement on parental

leave concluded by UNICE, CEEP and CES complies with the principle of subsidiarity
as regards its-two criteria, namely the necessrty and proportronallty as laid- down in

. "_Artlcle 3(b) of the Maastrlcht Treaty.

36,

“The first- criterion, namely the need to undertake Commumty actron is Justlﬁed by the

fact that social partners, within the framework of the procedure provrded for in Article’3 -

.. .of the ‘Agreement on Social Policy, have agreed that it.is necessary to undertake action

"at Community level  and -they have requested the implementation .of -their agreement -
which has been concluded at Community level, through a Council decision based upon - -

~ a proposal from the Commission, pursuant to Article 4(2) of that agreement. Moreover, =
‘it:should be noted that "parental leave forms part of the measures which allow meén and
~women to reconcile their professronal and family - responsrbrlmes ‘with a view to
~promoting the.equality of opportunities, which has been acknowledged as bemg of major -

o 1mportance at the European Councrl held in Essen in. December 1994

The Councrl Drrectrve corresponds to the requrrement of proportronahty in so far asit . -

- only defines the major objectives to-be attained by Member . States whrle allowmg
 social- partners ‘and- not the Commumty to ﬁx its content '

Conclusron

The COllIlCll 18 requested to~ adopt ‘the proposal for a. Drrectlve on the

framework agreement on parental leave concluded by UNICE CEEP and the ETUC

PR A
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"Proposal for a
COUNCIL DIRECTIVE

. on the framework agreement on. parental leave concluded by
' ' UNICE CEEP and the ETUC o

- THE COUNCIL OF THE EUROPEAN UNION

. ‘Having regard to the Agreement on Social Polrcy ‘annexed to the’ Protocol (No 14) on .
" Social Policy, annexed to the Treaty establlshmg the European Commumty and in partrcular '
" Article 4(2) thereof ' .

Having regard to the proposal from the Corﬁm'ifssion‘.”,"

. Whereas on the basis of the Protocol 6n Social Policy annexed'to the Treaty establishing-the -

European Community, the Member States, -with the exception of-the United Kingdom of
Great Britain and Northern Ireland. (hereinafter. referred to as "the Member States"), wrshmg
" to implement the Soc1al Charter of 1989 have concluded an agreement on social policy,

- Whereas management and labour (the socral partners) may, in accordance wrth Article 4(2)
. of the Agreement on Social Policy, request jointly that agreements at Community level be
: 1mplemented by a Councll decision on a proposal from the Commission; '

- Whereas point 16 of the .Commumty'Charter of the Fundamental Soc1al Rrghts of Workers, - -
. dealing with equal treatment for men and women, provides inter alia that "measures should
- also be developed enabling-men and women to reconcile their occupatxonal and’ famrly ;

obligations";

Whereas the Council, desprte the existence of a broad consensus amongst the' majority of the"
Member States, has- not been able: to act -on the proposal for a Council Directive on

parental. leave and leave for family reasons®, as' amended®, on 15 November 1984 K

Whereas the Commrssron in accordance with Artrcle 3(2) of the Agreement on Socral Pollcy,

consulted management and labour on the possible direction of Community action with regard

to reconcrlmg occupatlonal and famrly life;

Whereas the Commrssron considering after such consultation that Community action’was:’
desirable, oncé again consulted management and labour on the substance of the envrsaged '

proposal in accordance with Article 3(3) of the said Agreement, A
Whereas the general cross-mdustry orgamzatrons (UNICE, CEEP and the ETUC) 1nformed
.the Commission in their joint letter of 5 July 1995 of their desrre to initiate the. procedure
provided for by Article 4 of the said Agreement

Whereas .those cross- -industry orgamzatrons have concluded on 14 December 1995, a

framework agreement.on parental leave, whereas they have forwarded to the Commission their
- joint request to implement the framework agreement on parental leave by a'Council decision’
-on a proposal from the-Commission, in accordance with Article 4(2) of the said Agreement;

® QJNoC
~ @ 0JNo C333,9.12.1983,p. 6.
- @ 0JNo C316,27.11.1984, p. 7.

=y



Whereas the Council, in its Resolution of 6 December 1994 on certain aspects for.a
European Union socral policy: a contribution to economic and social convergence in the
Union', asked management and labour to make use of the opportunities for concluding
agteements, since they are as'a rule closer to social reality and-to social problems; whereas
in Madrid the members of the European Council from those States which had signed the
Agreement annexed to the Protocol on. Soc1al Policy welcomed the conclusron of this -
framework .agreement; - ' ‘ :

Whereas the proper mstrument for implementing the’ frameWOrk agreement is a directive
within the meaning of Article 189 of the Treafy; whereas it therefore binds the Member States
as to the result to be achreved whrlst leavmg them the chorce of form and methods

__Whereas ‘in accordance w1th the prmcrples of subsrdrarrty and’ proportronalrty as set out in

Article 3(b) of the Treaty, the objectives-of this Directive cannot be-sufficiently achieved by -

- the Member -States and can therefore be better achieved by the Community; whereas this -
Directive limits itself to the minimum required for the attamment of those objectrves and does
not go beyond what is- necessary for that purpose; " :

‘Whereas the Commrssron has drafted its proposal for a Council Directive, taking into account -
. the representative status of the contracting parties, their mandate and the legality of each
~ clause of the framework agreement, and compliance w1th the relevant provisions concemmg :
small and medium- srzed undertakings; . .

Whereas the Commrssron in accordance with its Commumcatlon concemmg the
application of the Agreement on Social Policy, informed the European Parliament by sending
it the text of the agreement, accompamed by 1ts proposal for a Drrectlve ‘and the‘ .
- Explanatory Memorandum . . .- i :

, Whereas the Commission also mformed ‘the Econoric and Socral Committee by sendmg it the
-text of the Agreement; accompanied by its proposal for ‘a Drrectrve and the-
Explanatory Memorandum ‘ : . ,

Whereas the’ provrsrons of this Drrectlve should lay down minimal requnrements thus grvmg
Member States the optlon of 1ntroduc1ng more favourable provrslons

Whereas the 1mplementatlon of thrs Directive should not serve 1o Justrfy any regressron in’
- relatron to. the situation whrch already exists m every Member State

Whereas the Commumty Cha.rter of the F undamental Social Rrghts of Workers recognizes the
importance of the fight against all forms of discrimination, especially based on sex, colour,
race, opinions and - creeds;’ whereas the Commission- adopted on 13 December. 1995 a
Communication® on racism, xenophobia and antisemitism; whereas management-and labour
_adopted a solemn declaration on the prevention of racial dlscrlmmatron and xenophob1a and’
promotion of equal opportunmes at work in Florence in October~ 1995 IR ,

. Whereas, in keepmg w1th Article 5 of the Treaty, Member States should take all measures
" necessary to safeguard the scope and the efficiency of Community law,.and should in
particular, .in the event -of infringement, determine penalties which are’ effectrve 'and.
commensurate with it and which constitute a sufﬁclent deterrent; : :

,Whereas a Member State may entrust management and. labour, at their joint request, with the
- implementation of this Directive, as’long as that Membr State takes all the necessary steps .
to ensure that it can at all trmes guarantee the results 1mposed by thrs Drrectrve e

- ® . 0] No C 368, 23.12.1994, p. 6.
@ COM(95) 653 final.



' Whereas the 1mplementatlon of the framework agreement contributes to achlevmg the
objectives under Article 1 of the Agreement on Social Policy;

Whereas parental leave is a matter relating to equal opportunities at work under Arti(_:le 2(1)
of the said Agreement;, whereas the Council is therefore acting by a qualified majority,

HAS ADOPTED THIS DIRECTIVE:
' Article 1

~ The framework agreement on parental leave concluded on 14 December 1995 between: the
general cross-industry organizations (UNICE CEEP and the ETUC) and annexed :to this
Directive is made bmdmg : ,

Agicle

1.  Member States may mtroduce more favourable provisions than those lald down in
this Directive. :

2. The implementation of this Directive shall not in any case constitute sufficient grounds
to justify a reduction in the general level of protection of workers in the fields covered
by this Directive, this shall be without prejudice to the rights of Member States and/or
management and labour to lay down, in the light of changing circumstances, different

adoption of this Directive, provided always that the minimum requlrements laid down
‘in this Directive are adhered to. :

3. When Member States adopt the provisions to implement this Directive, these shall
prohibit any discrimination based on race, sex, sexual orientation, colour, religion or
nationality. .

4 Member States shall determine the range of penalties applicable for infringements of
national provisions made in 1mplementanon of this Directive and shall take all necessary
steps to ensure that they are enforced. The penalties must be effective, commensurate
with the infringement, and must constitute a sufficient deterrent. Member States shall
notify these provisions to the Commission by the date mentioned in paragraph 5 at the
latest, and any subsequent amendment thereto in good time.

5. Member States shall bring into force the laws, regulations and administrative provisions
necessary to comply with this Directive by [31 March 1998] at the latest or shall ensure
that, by that date at the latest, management and labour have introduced the necessary
measures by agreement, the Member States being required to take any necessary

" measures enabling them at any time to be in a position to guarantee the results imposed
by this Directive. They shall forthwith inform the Commission thereof,

Member States may have a maximum of one more year, if this is necessary, to take
account of special difficulties or implementation by a collective agreement. They ‘shall
mform the Commission forthwith in such circumstances.

When Member States adopt the prov1510ns referred to in the first paragraph, these shall
contain a reference to this Directive or shall be accompanied by such reference at'the
-time of their official publication. The procedure for such reference shall be adopted by
Member States.

11

legislative, regulatory or contractual arrangements to those prevalhng at the time of



Artiéle} L

. This Directive is addressed to the Member States.

: b
‘Done at Brussels, - . For the Council
L o : The President-
. .
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~ ANNEX

FRAMEWORK AGREEMENT ON PARENTAL LEAVE

PREAMBLE

The enclosed framework agreement represents an undertaking by UNICE, CEEP and the
ETUC to set .out minimum requirements on ‘parental leave, as an important ‘means of
"reconciling professional -and family responsibilities and promoting -equal opportumtles and

~‘treatment between men .and women.

ETUC, UNICE and CEEP request the Commission to submit this framework agreement to the
Council for a Council decision making these requirements binding in the Member States of
the European Community with the exceptlon of the Umted Kingdom of GTeat Brltam and
.Northern Ireland. :

, L General Consndemtuns

1.

:'Havmg regard to the Agreement on Social Policy annexed to the Protocol on
- Social Policy attached to the Treaty establishing the European Community and in -

particular Articles 3(4) and 4(2) thereof,

Whereas Article 4(2) of the Agreement on Social Policy provides that ‘agreements
concluded at Community level shall be implemented, at the joint request of the
signatory parties, by a Council decision on a proposal from the Commission;

Whereas the Commission has announced its intention to propose a Community
measure on the reconciliation of work and family life; .

Whereas the Community Charter of ftm_damental social rights stipulates at point 16
dealing with equal treatment for men and women, that measures should be

- developed to enable men and women to reconcile their occupatlonal and family

obligations;

"Whereas the Resolution® of the Council of 6 December 1994 recognizes that an

effective policy of equal opportunities presupposes an integrated, overall strategy
allowing for better organization of working hours and greater flexibility, and for

* an easier return to working life, and notes the important role of the Social Partners

in this area and in offéring both men and women an opportunity to reconc1le their

work responmbxlmes with family obligations;

Whereas measures to reconcile work and family life shOuld encourage the
introduction of new flexible ways of organizing work and time which are better
suited to the changing needs of society and which should take the needs of both
the enterpnses and the workers into account;

Whereas family policy should be looked at in the context of demographic changes,
the effects of the ageing population, closing generatlon gap and promotmg
women's part1c1patlon in the labour force;

- Whereas men should be encouraged to assume an equal share of fam1ly

responsibilities, for example they should be encouraged to take parental leave by
means such as awareness programmes;

13 .



10.

Car

12,
% requrrements to enhance the competitiveness of the Communrty economy and to

13

- role in the ;mplementatlon and applrcatron} of thrs agreement -

Whereas this agreement .is a framework agreement setting out minimum

- “requirements and provisions for parental leave, distinct from maternity, leave, and
- for time off from work on grounds of force majeure, and refers back. to

Member States and Social Partners for the establishment of the conditions for
access and modalities- of applrcatlon in order to take account of the srtuatlon 1n’

'each Member State;

Whereas Member States ‘should provrde for the marntenance -of entrtlements to
benefits in kind under srckness insurance -during” the - minimum perrod of =
parental leave _

~

,Whereas Member States should also where approprrate under national conditions . -

and taking into account the budgetary situation, consider the maintenance of

- entitlements to relevant social securrty beneﬁts as they stand during the minimum
penod of parental leave .

~

Whereas this Agreement takes into consideration the need to improve socral pollcy

avoid rmposmg ‘administrative; financial and legal constraints in a way-which

- would " hold back the creation and development -of small - and -
: medrum 1zed enterprlses . o e : _

: Whereas the Social Partners are best placed to ﬁnd solutrons that correspond to

the needs of both efmployers and workers and shall therefore be conferred a special .

THE SIGNATORY PARTIES HAVE AGREED THE FOLDOW]NG

IL Contzent

" Clause 1: Purpose and scope :

reconcrllatlon of parental and professional responsibilities for workmg parents

3

Thrs agreement lays down minimum requrrements desrgned to facilitate the

Thrs agreement applres to all workers men and women, who have an employment‘ -
contract or employment relationship. as defined by the law collectrve agreement
or practice in force in each Member State - -

Clause 2 Parentnl leave

- L

 This agreement entrtles subject to- clause 2.2, men ‘and ‘women workers to an
~ individual right to-parental leave on the grounds ofithe birth or adoption of a child
“to énable them to take care of that child, for.at least three months, until a given -

age of up to erght years to be deﬁned by Member States and/or Socral Partners

.To promote equal opportumtres and equal treatment between men and women ‘the.

parties to this agreement. consider that the right to parental leave provrded for

E under clause 2. 1 should in prmcrple be granted on a non- transferable basis. _

The conditions for access and modalrtres of applrcatlon of parental leave shall be
defined by law and/or collective agreement in the Member States, as long as the -

minimum requirements of this agreement are respected Member States and/or ©

Social Partners may, m partlcular

' (a_) decrde whether parental leave is granted ona full time or part -time. basrs in

La fragmented way or m the form of a time- credrt system

14



(b) make enntlement to parental leave subject to a period of work quahﬁcatlon
and/or a length of service quallﬁcatlon whlch shall not exceed one year;

(c) . adjust conditions for access and modahtres of application of pa:ental leave
to the special circumstances of adoption; . S

" (d)” establish notice periods to be given by the worker to. the employer when -

exercising the right to parental leave specifying the beginning and the end
of the period of leave,

(e) define the circumstances in which an employer, following conSu!tation in
accordance with national law, collective agreements and practices, is allowed
to postpone the granting of parental leave for justifiable reasons related to
the operation of the undertaking (e.g. where work is of a seasonal nature,
where a replacement cannot be found within the notice period, where a-

, srgmﬁcant proportion of the workforce applies for parental leave at the same
time, where a specific function is of strategic importance). Any problem
arising from the application of this provision should be dealt with in
accordance with national law, collective agreements and practices;

() in addmon to. (¢) above, authorize specral arrangements to meet the

operational and orgamzatlonal requnrements of small undertakings.

‘In order to ensure that workers can exercise thelr rights to parentalf leave,

Member States and/or Social Partners shall take the necessary measures to protect.
workers against dismissal on the grounds of an application for, or the taking of,
parental leave in accordance with national law, ‘collective agreements or practice.

At the end of parental leave, workers shall have the right to return to the same .
job, or, if that is not possible, to an equivalent or similar job consrstent with therr
employment contract or employment relationship.

Rights acquired or in the process of bemg- acquired by the worker on the date on
-which parental leave starts shall be maintained as they stand until the end of

parental leave. At the end of parental leave, these rights, including any changes
arising from national law, collective agreements orpractice shall apply.

Member States and/or Social Partners shall define the status of the employment
contract or employment relationship for the period of parental leave.

All matters relatmg to social securlty in relation to thrs agreement are for .
consideration and determination by Member States according to national law,
taking into account the importance of the continuity of the entitlements to social
security cover under the dnfferent schemes, in partlcular health care.

Clause 3: Time-off from work on grounds of force majeune

-

Member States and/or Social Partners shall take the necessary measures to entitle
workers to time-off from work, in accordance with national legislation, collective
agreements and/or practice, on grounds of force majeure for urgent family reasons

“in cases of sickness or accident makmg the immediate presence of the worker

indispensable.

‘Member States and/or Social Partners may specrfy the conditions for access and

modalities of application of clause 3.1 and limit thrs enntlement to a certain
amount of time per year and/or per case.



) S Y

(]ause 4 Final pmvrslons RS

1.

Y.

Brussels, 14 December 1995

Member States can maintain or mtroduce more favourable provisions than set out .
in this agreement ST

e

" Implementatlon of the provisions of this agreement “shall not constltute vahd e
" grounds for reducing the general level of protection afforded to workers in the -

" field of this agreement. This does not.prejudice the. right’ of Member States and/or
2 ,,’Soc1al Partners to develop different legislative, regulatory - or : contractual . -
provisions, in the light of changing circumstances (1nclud1ng the introduction of . . -

non-transferability), as long as the minimum requirements provrded for .in this ..

Aagreement are comphed wrth

- Thrs agreement does not prejudrce the nght of the Social Partners to conclude at

the appropriate level including European level, agreements adapting and/or

) 'complementmg the provisions of thls agreement in order to take into. account_
. particular cxrcumstances :

, 'Member States 'shall -adopt the laws, regulations and administrative- provisions
~ -necessary to comply with the Council Decision within a period‘of two yéars from
~its adoption or shall ensure” that the Social Partners establish the necessary.

measures by way of agreement by the end of this period. Member States may, if

‘necessary to take account of’ pamcular difficulties or 1mplementat10n by collective

agreement, have up to a maxrmum of one addmonal year to comply wrth o

- this decrsron

The preventlon and settlement of dlsputes and grievances ansmg from the
- application of this agreement shall be dealt with in accordance w1th national law ,
: collectrve agreements and practlces .

Without prejudrce to the respectrve roles of the Commrssron natronal courts and

the Court of Justice, any matter relating to the interpretation of this agreement at = -
s European level should, in the first instance, be referred by the Commrssron to the

51gnatory partles who shall grve an ‘opinion. -

. The s1gnatory parties: wrll review the appllcatlon of thls Agreement five years -
after the date of the Councrl Declslon if requested by one of the partles to .

this. agreement

Fritz Verzetnitsch - o Antomo Castellano Auyanet  * _ Frangois Pengot

President of the ETUC - = Pres1dent of the CEEP S Presrdent of the- UNICE
Emilio Gabaglio ’ B .Rog_er Gohwés o Zygmunt Tyszliievyicz .
. Secretary General - of the Secretary General "of the ' Secretary General of the
- ETUC- .. CEEP - o - UNICE '
ETUC | ~ CEEP. . - s UNlCE SR
Bid Emrle Jacqmam 155 T Rue de la Charité 15 - 'Rue Joseph'II 40

. B- 121_0 Bruxell_es - R B-l_O40 B’_ruXelles_v ' B-1040Bruxelles _'

o -

B Wlthm the meamng of Artlcle 2(4) of the Social Pohcy Agreement annexed to the -

Ny EC Treaty

16



IMPACT ASSESSMENT FORM
THE IMPACT OF THE PROPOSAL ON BUSINESS

with special reference to small and medrum-srzed
enmpnses (SMEs) C

TlTL_E OF PROPOSAL: Proposai for a Council Directive on the framework agreement

on parental leave concluded by UNICE, CEEP and the.ETUC‘

- THE PROPOSAL: :

Takmg account of the pnncrple of subsidiarity, why is Community legrslahon necessary
in this area and what are its main aims?

The aim of this Drrectlve 1s to 1mp1ement the framework agreement on parental leave
under Article 4(2) of the Agreement on social policy annexed to the Treaty. This Article
provides for implementing agreements concluded by the social partners by a

~ Council decision on a proposal from the Commission. The signatories have jointly asked

the Commission to present a proposal to the Council. The Commission, in accordance
with its Communication”  on the application of the Agreement on Social Policy,
undertook a three-fold analysis. of the agreement. The Commission considers.that all the -
conditions have been met (representative status of the signatories, legality of the clauses

- of the agreement and compliance with specific provisions on SMEs) and that its

proposal for a Council Directive should be adopted. The Madrid European Councrl also
welcomed the agreement.

THE IMPACT ON, BUSINESS:

Who will be affected by the proposal?

All enterpnses and all workers may be affected by the framework agreement,
'1rrespect1ve of the sector or size of the enterprise concerned. ,

What will business have to do to comply with the proposal?

The enterpnses have several optrons to make up for the absence of workers on parental
leave, the mam being as follows

- hlrmg of replacements;

' - sharing of the work between colleagues;

- postponing work until the persons concerned retumn to work.

s

®

COM(93) 600 final.

17



e ik L s et o o s s Aoy S0

[

s W o i s ey e e i 4

[

s b e e Yo AR et RS o by s e |+
\ i 7

-

o vt ey T

A e

[phociivedad- Ay

T e e o A ST S S SO 3 s ik e

_ ‘6‘.' '

-

: “What economic effects is the pmposan llkeﬂy to have?.

Introduction of parental leave will also contribute to achrevmg the second prrorrty set

. in Essen by the European-Council - the introduction of new flexible v ways of organizing -

~ work. Such flexibility should cater for the needs of enterprises which, in the face of -*
- international competition, must increase their competmveness and for the interests of .
~workers by enabling them to adjust their- working. time to ‘their personal needs. The

agreement between the social partners on this matter, which has been negotiated
betweén employers and workers; is the most surtable mstrument for reconcrlmg the

_ mterests of the two pames

The _]Ob guarantee accompanying parental leave should normally underpm contmurty in
the labour-market - whereas hitherto gainful employment had to be interrupted - to the -

- benefit of workers and enterprises alike. Workers may be spared some of the cost of -

returning to working life and can maintain the benefits of their experience and their

_seniority. with_their employers. The employers keep the: labour force which they have ,‘ ’

trained and, depending on the way in which they replace workers on leave, do not have
to commrt -expenditure for récruitment or trammg of new personnel l

. Does the pmposal contam measmes to take account of the specrfic srtuanon of small and :

medmm—srzed firms (reduced or dxffemnt requirements, etc. )

Yes See paragraphs 17 to 21 of the Explanatory Memorandum

CONSU LTAT[ON

. List the orgamzahons whlch have been consulted about the pmposal,and outlme thelr
. main views.

1

A hst of the organizations whrch have been consulted is annexed Paragraph 14 of the-
Explanatory Memorandum explams their views: :
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