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- addrtlonal oprmon on 22 February, 1995(“)’ _

o ExpLANA’ToRY: MEMORANDUM - .

- GENERAL PRESENTATION

In January 1994 the Commrssmn submltted to. the Counc11 and the European Parlrament""i'
. -proposals ("the Proposals") for a Regulation on the Community. desrgn”) ("the Regulatron")
- and for a Drrecttve on the legal protection of desrgnsm ("the Dlrectrve“)

\. .

The Economlc and Socral Commrttee adopted a first opmton on 6 July 1994‘3? and an® . a

S

‘The European Parllament dec1ded to dlSCUSS the proposal for the Drrectlve ﬁrst and to conduct '
- the second reading when it adopts a position on the proposal for a Regulatron Followmg thlS'
* decision, - Parliament . adopted its - opmron on the Drrectrve durmg ltS plenary sessron o
- of 9- 13 October 1995‘5’ s : :
In its oplmon Parhament followed the oprmon of mdustnes in endorsmg the Commrssron s
: 1n1t1at1ve This posrtlve opmlon 1s however subject to 13 amendments '

"Parhament concentrated mamly on the deﬁnmon of desngn the requrrements for protectron T h
* -the exclusion from protectron of certain elements to promote interoperability of products and, " . -

' -in particular, on reproductr on for\repalr purposes. The solutions chosen to resolve’ these issues-
" are also of major importance for the future Regulation, whére most materlal prov1srons must
of course be 1dent1ca1 to those found in the Drrectlve SRR :
The purpose of th1s amended proposal is to take account of these amendments and to clarrfy," |
where necessary, the wordmg of a number of provrsrons ) PR

" "The Comnnsswn was able to adopt all amendments proposed by the lSuropean Pdrliament.

except one, which concerned the, mtroductton of the idea of a legal assumptton of novelty in N

“infringement cases before national ‘Courts: In concrete terms, ‘the amendment stated that,.in
such cases; the burden of proof-on the existence of a previous.and identical design should
. always be' assrgned to the infringer: Such a provision is not appropriate in the context of the- .

- Directive, because the" latter concerns national registration procedures and because

: Member States are: left free to decrde whether they wish to let examining Offices establish "

. the novelty of a design. prror to registration. or not.’ ‘Where, Member States* do have an.

~ examining Office, such a provision would be superfluous.at best, because novelty would have
" been established ex ‘officio. -Furthermore, and irrespective of the existence of such Offices,

the provision would make unwarranted mroads on Member State rules on court procedure .

 Both reasons render the provrston undesrrable in the context of the Dlrectwe
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‘ As regards one other amendment namely that relatmg to the requlrement of -individual

character (Article 5, paragraph 1), the Commission has only with some reluctance been- able -
to follow Parliament, because the amendment reduces the “"threshold" for protection. - . ‘
Moreover, the amendment also has some bearing on the second paragraph of Article 5. This - -

provision, which introduced alimitation of:the designs with which a comparison was to be

* . made when assessing the individual character of a design, was intended to allev1ate the effect» .
of the relatively high threshold originally proposed -by the Commission and to avoid a

situation where access to protection would have become unduly difficult. As the provision has
become superfluous after the lowering of the "threshold" requested by Parhament it was
deleted in the amended proposal : :

’ EXPLANATIONS AS TO THE RECITALS

The only Parhament amendment relating to the recitals is a proposal for a new recrtal which,
in turn, is linked to the abovementioned proposal for a provision introducing a procedural
-assumption. As the Commission cannot, as mentioned above, accept that amendment it can .

only reject the recital referring to it as well. .

The Commission has, on the other hand mtroduced six ' new Recitals: Recital 12a,
* which clarifies the amendment refemng to. the protection criteria for parts in Article 3(3),

"Rec1tals 16a, 16b, 16c-and 16d, which refer to Article 14 and, more specifically, to the

. remuneration right introduced by Parliament's amendment to Article 14, and, - finally,
Recital 16e, which states the grounds for the new provision relating to a right to information,

which was included in the amendment proposal as Artrcle 16a, following an amendment by:

~ the European Parliament.

‘ ‘For an explanation as to Recitais 12a, 16a, 16d and 16e, reference is made to the explanation
given in this memorandum in rélation as to the Articles to which they refer. Recitals 16b
and 16c are clarified hereunder

~ Recital 16b -
This Recital clarifies one aspect in the application of the repair clause with a remuneration

system. In some cases, an agreement between the right holder and the third party as to the
amount of money which can, in a specific case, be deemed to represent a "fair and reasonable

" remuneration” ‘may be lacking. If the application of the repair clause were to be made

precondmonal upon such an agreement, the third party ‘would sometimes have to wait for a

.. - considerable amount of time before an agreement is reached and before being able to use a
- design for repair purposes. Where, in some cases, the remuneration would have to be fixed -

through litigation or arbitration over the course of several years, the repair clause would have
,been rendered 1neffect1ve The purpose of this Recital is to avert this danger '

Notw1thstand1ng this Recntal the right holder remains protected against mala fide thrrd pames
through the safeguard provrslon introduced in Article 14 paragraph 4.

N



.:Rec'i.tal 16c- ;oo

S The remammg amendments to. the rec1tals aim at the clanﬁcatlon of the text or the necessary, AR
L adaptatlon of the recltals followmg amendments of the Artlcles to whlch they relate ’

_ In. order to make 1t easier to cross-reference similar- Artrcles Wthh can be found in both- L
Proposals, the Commission has added headings to the varicus Articles for the Directive
proposal It is understood however that these headmgs are not legally bmdmg

N A

- ‘ThlS Recital has been mtroduced to make it clear that the use of the repalr clause does not

in any way ‘establish a relationship between the- nght holder and the third party which can be

“compared to that existing between a licensor and.a licensee. The Recital also states that the _

consumer who chooses to have a product repaired with parts stemming from a'third party

o does not thereby derlve any rights or, clalms agamst the manufacturer of the complex product N

EXPLANATION AS TO THE ARTICLES

o Artlcle 1
h Paragraph (a)

_ “This, paragraph has been changed in accordance wnh an amendment adopted by the
: European Parliament;.by addmg wordmg to the effect that the des1gn to be protected miust be -

outwardly v1srble" *

It must first of all be pomted out in thlS context that the addition of a v1srb1hty cr1tenon in o

~ Article 1 brings into focus a confusion concerning various meanings of the word "part" in the.
Enghsh language: In Articlé 1, the word is used to describe any feature: of a product, while -
in Article 3(3) and in Article’ 14, the word.is used to describe, in concrete terms, a component
. part, which i is usually also a product in its own right. Thatis why the word ' '‘component" has -
" been added to Article 3(3) and to Article 14, that is, whenever the word "part" is used to .
- .descnbe concretely a component part. . ‘ - : : —

3 4Bear1ng thls dlfferentlatron in mmd the visibility criterion introduced by the -
European Parliament can. be looked ‘at. more closely. It must be pointed out that the |
-Commission does not- expect this amendment to entail substantial changes in the apphcatlon

.1 of the provision itself. Indeed; this amendment must not be .confused with the amendment to
: Artncle 3, which states that parts; in order to be eli glble for protection, have to remain visible

" during the normal use of the complex product they- belong.to. The criterion introduced in . .

Article 1 does not look at the VlSlblllty of the part as component part of a complex product .
as provided for in Article 3(3), but of the appearance of a product or a part thereof. Therefore, -

if a right- holder wishes to protect the appearance of, for example, the interior compartments ‘

~of a suitcase (which do not constitute component parts within the meaning of Article 3,

= paragraph (3), but which are a part within the meaning of Article 1), he can do so by "
; \applymg for protection of a part of a product which, in the case of his application; is

"the compartments of a sultcase ' The design for- Wthh protectron is clarmed is. then

- outwardly V1s1ble



\

». Thus an appearance wﬂl only be mv1slble and lead to exclusion from protectlon in the rarest
" of cases, such as, for example, the boring of a firearm barrel. However, an exclusion from
protection for component parts of complex products, which are independent products in thelr
own nght, may follow from the provision'in Artlcle 3, paragraph (3). :

’ "" Another change is the addition of the wording "in partlcular" where the Commission follows
- a proposal of the Economic and Social Committee. The intention of this proposal i 1s to clarify
'that the llst of features of appearance is not meant to be exhaustive.

Finally, the addition of the wording "texture intends to add a dlmenswn of design which was
»deemed to'be lackmg in the ongmal proposal )

+  Article 2

Paragmph 2 (new) . | ; '

ThlS paragraph has been 1nserted to clanfy that the scope of apphcatlon of the Directive also
. covers designs in Member States which do not have a formal registration system, but where
protection is granted after a deposit and official publication of the design.

Article 3
Paragraph 3

To comply with the amendments made by.the European Parliament, an extra requlrement -
 relating to the protection of parts has been added to this paragraph: the visible features of -
parts of a complex product can only qualify for protection in their own right if the parts
are visible during normal use of the complex .product. The amendment is especially
relevant to the automotive-industry, where it means that certaln spare parts, the so-called

"under-the-bonnet" parts, are excluded from protection.

In order to avoid a confusion as regards the word "part", which, in English, can have two

meanings, the word '"component" has been added to the text (see explanation as regards
Article 1). o o - '

Paragraph 4

F ollowing the amendments adopted by the European Parliament as regards paragraph 3 thls

paragraph defines the notion of "normal use". It should be noted that this requirement should
not be understood to mean that parts must be visible at all times during normal use. In the
case of a car, normal use can also mean that someone sits in the back of the car, of walks
~* around it. The wording does, however, exclude from protection those parts whose desi gn does

not normally play a role for the consumer because it is only v1srble durmg repair or
mamtenance :

.o



'~_-Artlcle 4

- Paragraph 2 (deleted)

" The original paragraph 2 has been amended and moved to. Artlcle 6 in the Drrectlve Thrs

o change is related to the amendment to Article 5, paragraph (2), which made’ it possible to-

- regroup the provisions on the disclosure of. the des1gn in a smgle prov1sron whrch would be‘
apphcable both to Artlcle 4 and Arttcle 5 o . :

. e
.

L 'Artlcle 5

Paragraph 1

‘Paragraph I deﬁnes the mdlvrdual character of 4 desrgn and in effect sets the threshold for _
protectton The European Parliament has wished to lower this threshold by deleting the word
- sngmﬁcantly Because the provision still contains the requirement of. a different overall
_ impression, this deletion does not unduly lower the threshold and the Commlss1on therefore
feels it can accept the amendment -

i . As a consequence of the lowerrng of the "threshold" the Commrssron d1d however feel' :

- compelled to’delete paragraph (2)-of the initial proposa] for the following reason. In order’ |
to alleviate the effect of the relatively high threshold provided for in the orrgmal wording of

© paragraph (1) paragraph (2) substantlally restricted the designs which were to be taken into . .

consideration as comparison material when assessing the .individual character of a design.
" Now that the "threshold" has been lowered, such a limitation would be counterproductive, and

- .the comparison should therefore be made with any design disclosed before- the design in
- question. This wording was easrly 1ntegrated into paragraph (1). This ¢hange, in turn; made -

~ it possible to have a single Article defining the concept of "making available to the publrc"_
. for Artlcle 4 as well as for Article 5 (see the explanatron concermng Artrcle 6).

: Paragl aph 2
This paragraph ( paragraph 3in the onglnal Commlssmn proposal) contairis a set of guxdellnes .

for use by national Courts when assessing ‘the individual character of a design. In this
assessment, commonalties with a previous design were, originally, to be given more weight

‘than differences. The intention of this provision was to make sure that, in order to achiéve -

- .protectablhty for a new design, it would not be enough to 1ntroduce a .certain number of -
“minor differences to an existing one. However; following its wish to-lower the “threshold"
- in paragraph 1, the European Parhament also wanted to give equal weight to commonalties -

~ and drtferences The amendment of the gurdelme in accordance with these wishes, however, - -

- deprives it of its specific significance and thereby makes it redundant. The Commission
therefore chose to delete it in.its amended proposal and to restrict the gurdance to that relating .
; to the freedom of the desrgner ‘ : : ~



" Article 6
o Paragraph 1 |

The original Artlcle 4(2) has been transferred to Article 6 since this’ provrsron not only
. concerns Article 4 but also Arncle 5, in its new form. _

" The Arncle has ﬁ.u'thermore been amended in accordance with the wrshes of the "
-European Parliament and the Economic and Social Commlttee through the introduction of
what is commonly known ‘as‘the "safeguard clause". Its aim is to protect the design industry
from claims that a design right is not valid because there was an earlier design in use
somewhere in the world where the European industry could not possibly have been aware of
it. The intention of this provision is to avoid the situation where design- rlghts can ‘be
N ’mvalrdated by 1nfr1ngers clalmmg that antecedents can be found in remote places or museums.

= Paragmph 2 ‘

- This ~paragraph has been transferred from paragraph 1 in the -ori.ginal Commission proposal.
| Paragraph: 3

This paragraph (paragraph 2 in the original Commission proposal) was reworded to clarify -
~ the case where dlsclosure is. the result of a breach of conﬁdence There is no change in-
.substance T

‘. Article 7.
Paragraplr 1

" Although the question whether a design does or does not contain any aesthetic elements is
irrelevant in the context of the requirements for protection, as set out in the Proposal, the need
+-was felt for a provision indicating that protection should not be available in those extremely
tare cases where form necessarily follows function. Even though Parliament did not adopt an
amendment concerning Article 7, paragraph (1), the Commission felt that clearer wording was
needed especially after the amendment proposed as regards paragraph 2).

Paragfraph

Paragraph 2 has been reworded to allow for the wishes of the European Parliament, which
sought a clearer definition of the "must fit" clause. The current text is closely modelled upon -
the correspondmg provision of the United Kingdom Patents, Desrgns and Copyn ght Act 1988 .
| Artche 8

The wordmg of - Amcle 8 has been modlﬁcd shghtly in order to clarify that it is not the

* exploitation or pubhcatlon of a desrgn but the design itself whrch may be contrary to public
policy or morahty : :



_","Artlcle 1§ : R - ;

L Paragmph I

'-}A'i-tiae.b o
«Paragraph 1

. The word srgmﬁcantly has been deleted in order to follow the w1shes of the .

European Parliament. Also, the wording ' 'similar" has been replaced by the! wordrng "not . -

_ different". This: negatlve quahﬁcatron was. chosén to “ensure cornpat1b111ty between: ‘the
-formulation of"the scope of protection in Article 9,. paragraph (1), ‘and the definition of )
. 'md1v1dual character given in Article 5(1); Indeed, these provisions have to be worded s0 as’

1o avord the situation where different mterpretatlons “of the wording ' srmliar .and "not
different" would'create a grey area where a desrgn is eligible for protectron in its own nght -

under the wording 'of Article 5, and, at the same time,. constitutes an 1nfnngement of a prior ~ - |

~design under the wording of Artrcle 9. This danger. has been averted through the uniform use

of the wordmg "not dlfferent" ThlS wording, as used in- Artwle 9, paragraph (1), defines a - R

s criterion which. is an exact mirror: image" of that deﬁned in Article 5; paragraph (1) e |

_— Consequently, all designs Wthh do not quallfy for 1nd1v1dual character w111 be con51dered to o
" be 1nfrmg1ng : , L

: Paragraph 2

» "."The explanatron glven for the amendment of Artlcle 5 paragraph (2) also apphes to the .
,,-amendment to thls paraoraph . R o

-:'-As this provrsron is mtended to provrde an- exhaustrve llst of mvalrdlty grounds several

grounds which exist in certain Member States, but were missing in'the ongmal proposal were" '

" added in paragraphs (e) ® and (g). Because. the instances’ of unauthorized use described in- .
g these new. grounds can be prosecuted and proh1b1ted by virtue of the relevant rights; the scope ;
- of these grounds is ‘rather limited. Their main aim is to ensure- that, regardless of” the

i possibility: of prohlbltlng mfrmgements 1nfrmg1ng nghts can. be taken off the desr gn regtsters o )

- thus contnbutmg to: keepmg these reglsters clean

l_;Furthermore the provrsron which was contamed in paragraph (2) of the orlgmal proposal 1s." e
. nOW to be found in paragraph (h) Thrs is a draftrng amendment only -

' Paragraph 2 (new)

,In a number of cases only ‘minor alteratlons of the desrgn are requ1red to avord mvahdtty A

- 'pos51b111ty 10 protect the des1gn in’an amended form has therefore been foreseen

L ,' ; Paragraph 4

' This paragraph was 0 be tound m Artrcle 16 of the Commlssron s ongmal proposal and has S
- bcen 1ntegrated into Artlcle 11 in the mterest of coherence Dol



- Article 14

- -Several rmportant amendments of' the European Parhament focused on modahtles of the‘ :
reparr clause contained in- Artlcle 14
’Paragraph 1

: Where the. 1n1t1a1 proposal provrded free reproductlon of certa.m spare parts after a phase-m‘ ‘
period of three years; the European Parhament hasin its amendments eliminated this phase-in

‘ penod and introduced a remuneratton system that will operate as from the date of reglstratxon T

. ,of the desrgn

- _..'Further in order to provtde the nght holder wuh the mformatton whnch is. needed to estabhsh K

the correctness of the rémuneration paid by the third party, the Commission has introduced
an additional obligation, namely. an obhgatron for- the third. -party to offer to provnde such
- mformatron ina regular and reliable manner. '

_ , , | .

,In order to avoid confusnon concemmg various meanmgs of the word "part" (see the -
~ explanation concermng Article 1), the word componen " was added to the wordmg of thts‘ ,
~ ;._paragraph ' : S o L

= Paragraph 2 (new)

Tlus paragraph was. mserted to comply with a- European Parhament amendment whtch

-provided that, when parts falling within the-scope of . application of the reparr clause are ° |

" manufactured outsxde the Community and. then 1mported the remuneration must be- pard by -

- the importer. This provision was slightly modified to guarantee payment of the remuneration .

- also in casesof intra-Community trade, when parts are reproduced freely in a Member .State

' where the ‘designer or his successor in title has not taken out protection of the relevant

' deslgns and are then 1mported into another Member State where he has, In this last case, the

. -Commumty exhaustion of rights, doctrine cannot apply, because its decisive element namely' .

- the existence of a situation where a product has been put on the market. Wlth the consent of -
the rrght holder, is mlssmg . : : :

| :‘ Paragraph 3 (new)

m"lhe Commlssron has’ followed the line set out by the European Parhament but has added a-

. setof guldehnes t0.ensure that the remuneration system functions s1m11arly throughout the =
- Commumty, and that the spare part market becomes a level playmg field. -

Exrsnng legrslatlon concemmg srmtlar systems prov1des httle gurdance as’ to what is

- ‘considered to be a "fair and reasonable remuneration”. Failing agreements by the parties =

“concerned, the rate of remuneration is normally decrded by ‘domestic Courts. Since
mterference ‘with national” procedures needs to be av01ded it did not seem appropriate to deal

with - procedural aspects. However, 'in order to ‘reduce litigation and/or arbitration, the '+

" Commission considered that it would be necessary to clanfy the basrs whrch should be used
in calculatmg the amount ‘of the remuneratton : :



The most' realistic basis for such: calculation . seems to be an ‘amount related to the costs*_ =

~ incurred by the original producer in developmg the desrgn ThlS investment should therefore_ o
pnmanly be taken mto consrderatron . . .

'In dev1smg concrete gurdehnes for the functlonmg of the reparr clause w1th a remuneratlon o

'; system ‘one of the concerns of the Commission is that, in case of manifest abuse of the

' ‘_; repair clause, a right holder should not be depnved of the effective legal remedy, provided

" ‘under national law by an infringement action. This could for example be the case when'a
_ right holder is confronted with a third’ party who refers to the repair clause, but who is_or will

.evrdently be unable or unwilling to pay the remuneration offered by him, or to. fumrsh the

information: which is needed by- the right holder to: assess if he has’ recelved ‘the right

remuneratlon Therefore, the ‘Commission introduced a provision to the effect that, if aright .

. holder can-provide évidence to sustain such a claim, he can avail hrmself of such mfnngement -
_ procedures as are provrded for under natlonal law '

'. Paragraph 5 (new)

“’.ThlS paragraph whlch provrdes for an analysrs of the functlomng of the Tepair clause

five years after the entry .into force: of the Directive, was_inserted. to comply- with an

amendment adopted by the European Parllament Such an analys1s will be- especially. relevant
in assessing the effects of the repa1r clause in, ensunng the exrstence of an open market in the
~ sector of spare car parts. :

Although the Parhament amendment provrded for an’ analysis of the functlonmg of the‘
- Directive as a whole, the Commrssmn consndered that it would act in accordance with
. Parliament's. intentions by restricting the scope of. such an analysis to the effects of the

“repair clause. Indeed, the effects of the Directive as awhole can only be assessed after it has

", been transposed in all Member States, i.e. well into. the five-year perlod whereas the effects:‘ |

L of the reparr clause could probably be assessed falrly rap1dly

Artlcle 15» i
: 'The extent of the repalr clause could have certam repercussrons on the provrslon dealmg w1th; .
the exhaustton of rrghts contamed in Artrcle 15 ' : :

Wlth reterence ‘to the cases C- 19/84 Pharmon BV v Hoechst AG [1985] ECR 2281 and‘ g
C-9/93 IHT Intematronale Heiztechnik - GmbH and UWE Danziger v Ideal’ ‘Standard -GmbH
. and Wabco Standard. GmbH [1994] ECR 1-2789, where the exhaustion was deemed not to
.~ apply because of a.lack of consent, it was thought advisable to clanfy that,. notmthstandrng., _
. _the fact that application of Article 14 -may: rmply that no consent - has been grven the .

exhaustlon of nghts doctrme stlll applres . coL

10 -



Artide 16 (new)
The original Article 16 is now to be found in Article 11(4).
The new Article 16 has been inserted in- accordance \a'ith the wishes . of the:

European Parliament and the European Economic and Social Commlttee It was felt that such
- a provxsxon was needed in this area in order to provide more means to fight counterfeiting.

~ The provision is modelled on, albeit not identical to German law. As.formulated, it makes it g

_ clear that, in the case of interlocutory measures, the information can be requested pnor to the
final Judgement in an infringement case. : :

"The prov1sxon contained in paragraph (3)(d) states that the obligation to provide information
cannot run counter to the generally recogmsed principle of law. that one cannot legally be
-compelled to incriminate hlmself '

* Article 18
Paragraph 1

: Thls pai'agraph has been mio’dl.ﬁed 'foll'ovwng'th’e euggesnoﬁ that the Directive on the legal -
protectxon of de51gns may not be the appropnate place for the harmonisation of copyn ght law.

Paragraph 2. (deleted)

.. This paragraph, which contained the requirement of national treatment, required each
Member State to guarantee nationals of other Member States a treatment which is not less
favourable than that given to its own nationals with regard to the protection of designs under
national copyright law. However, according to case C-92/92 Phil Collins v Imtrat [1993]
ECR 1 -'5145, the principle of national treatment follows from the non- -discrimination
principle in Article 6 EC Treaty, and is thereby already guaranteed by Community law. The-‘ ‘
ongmal prows1on was therefore superfluous, and the Commlsswn deleted it. )

Article 19
Paragraph 1

As a result of delays in the procedure leading to final adoption of the Directive, the date by
whlch it has to be transposed into natlonal law has been modified. :

11



e . Amended proposal for a | o
U&OPEAN PARLIAMENT AND COUNCIL. DIRECTIVE
) © on the legal protectron of de51gns

/ ——

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION

Having regard to the Treaty estabhshmg the European Commumty and in partrcular.-.
- Article 100a thereof, - : L )

Havmg regard to the proposal by the Commlsswn“’ S

L Havmg regard to the oplmon of the Economic and Socnal Commlttee(z) -

- _Actmg in accordance wrth the procedure lald down in Artlcle 189b of the Treaty(” R

Ny

™ T Of No C 345, 23121993, p. 14 s | -
@ " 0J No C 388,31,12.1994, p. 9 and-OJ No C 110, 2.5. 1995 p. 12. : .
@ Opinion of the European Parhament of 12 October 1995 OJ No C 287, 30. 10 1995 o
p. 157
- Common Position of the Councrl of 1996 (not yet- pubhshed in the Ofﬁcral Joumal)
Decrsron of the European Parhament of (not yet publlshed in the Ofﬁc1a1 Joumal) o
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Orlgmal proposal

Whereas the objectlves of the

Community as laid down in the

Treaty include establishing an ever

" closer union among the peoples of
~ Europe, fostering closer relations
between the States belonging to the | .

Community, and ensuring the
economic and social progress of -
the Community countries by

'~ common action to eliminate the

barriers which divide Europe,

- whereas to that end the Treaty

provides for the establishment. of -
an internal market and includes the
abolition of obstacles to the free
movement of goods and the .
institution of a system ensuring
that competltlon in the common

~ market is not distorted, whereas ‘an
_ approximation of the laws of the
‘Member States on-the legal

protection of designs would further

. those objectives;

"~ Whereas designs are not at present
_protected in all Member States by .

specific legislation and such

" protection, where it exists, has
—-different attributes; - '

Whereas such differences in the

- legal protection of designs offered

by the legislation of the' Member
States have direct and negative

. effects on the establishment and

functioning of the internal market
as regards goods embodying
designs; whereas such differences

will distort competition within the

internal market;

13
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Amended propbsal

1 Unchanged.
~ Unchanged.
Un»changed .l



Orlgmal proposal B

" Whereas-it'is therefore necessary
for the proper functioning of the

internal market to provide for : )
specific design protection law in all

" . Member States and to approxirnate
~ the'design protection laws of the
??'Member States '

Whereas in domg so it is 1mportant
to 'take into consrderatron the
.-solutlons and the advantages w1th

" which the Commumty design .° .
- system will prov1de undertakings "
4w1shmg to acqurre desrgn rlghts :

Whereas 1t is unnecessary to.

“undertake: a full-scale . -
approximation of the’ design laws
of the-Member, States and it will

" be sufficient if approxrmatlon is.

- limited.to those national prov1s10ns-- :
" of law which most directly affect

- the functioning of the internal

market; whereas the objectives of

this limited approximation- cannot
be sufficiently achieved by the =

-+ Member States acting alone; '

' Whereas Member States should’

‘accordingly remain free to fix the - |

procedural provisions concerning -
registration and invalidation. of

~. design rights and provisions .

. concerning the effects of such
. 1nva11d1ty, ‘ :

Whereas this Drrectxve does not
*exclude the application to desrgns
" ‘of the legislation of the. Member "

. States other than. that relating to
“the specific, protection acqu1red by~
_ registration, such as the’ leglslatlon

~ relating to unregistered design. .

rights, trademarks, -patents and

utlhty models, unfair competmon :

or c1v1l habllnty,

i

~Amended pre'p_qsai .

.Unchang_ed. _i

' Unchanged. .

. Unchanged. -

“Unchanged.

\

- Whereas this Direcfive' does not
~exclude the appllcatlon to designs
-of national or Commumty ’ _

- :‘leglslanon providing for protechon S

otheér than that conferred by -

~ registration or pubhcatron as -
““design; ‘such as the legislation
' relatmg to unregistered design
rights, trademarks; patents and

utility'models, unfair, competmon o

or c1v11 llabrllty,



~ Original pl_-o'p;)_sal

Whereas the attainment of the
objectives of the internal market in
the field of designs may only be "
fully realised following further
harmonisation of the relevant
provisions of the copyright laws of
Member States, in particular those
relating to the criterion of - _
originality, whereas, pending such
further harmonisation, it is
important-to establish the principle
of cumulation of protection | under
specific registered design |

protection law and under copyright -

law, whilst leaving Member States

 free to establish. the extent of

copyright protection and the
conditions under which such

- _protection is conferred; whereas it

10.
"+ objectives of the internal market -
_ requires that the conditions for

is, however, necessary to abolish in .

the relationship between Member
States the requirement that

‘protection under copyright law

shall be afforded only subject to .
reciprocity in the country of origin
of the design, as such a '
requirement would run contrary to

the principle of non-discrimination;

Whereas the attainment of the

obtaining a registered design right

. be not only identical in all the
* Membeér States but also identical to

-. those required for obtammg a

" registered Community design;

" whereas to that end it is necessary

" to give a unitary definition of the

. -notion, of design and of the

requirements as to novelty and
individual character with which -
registered design rights must

comply;

15

Amernded proposal.

Whereas the attainment of the

- objectives of the internal market in .

the field of designs may only be
fully realised following further

- harmonisation of the relevant

provisions of the copyright laws, of
Member States, in particular those
relating to the criterion of
originality; whereas, pending such
further harmonisation, it is

important to establish the principle .

of cumulation of protection under

specific registered design-

protection law and under copyright
law, whilst leaving Member States
free to establish the extent of
copyright protection and the

* - conditions under which such
; protection is-conferred; whereas it

is contrary to Community law to
apply, in the relationship between -

.. Member States, Article 2 paragraph

(7) of the Berne Convention for

“the Protection of Literary ‘and

Artistic Works, which provides that
protection under copyright law’

shall be afforded only subject to
reciprocity in the country of ongln :
of the design, as such a
requirement is incompatible with

~'the principle of non-discrimination;

10. Unéh‘anged.

i
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SRR

12

’ Origilial proposal -

subject of a design right, since

Member States may choose design =
“legislation to’ implement the

“provisions of Council -

" Directive 87/54/EEC of

16 December 1986 on the 1eg'al,
protection of topographies of .

- semlconductor products“’

Whereas 1t is essent1al in order to -
8 facnhtate the free movement of -

" "goods, to ensure that regxstered

“design rights confer upon the right

' holder the same-protection in all

Member. States and that this .

~_protection is 1dentlcal to the

protection afforded by the

registered Community design, -

4

‘Whereas semiconductor products |
should not be excluded as products-
whose appearance could form the -

OJ No L 24, 27.1.1987, p. 36, -

.

16’LV .

11, Unchanged®. .~

Amended proposal

a . toe

12, Unchahged. )

- 12a Whereas protectlon should not be .
extended to.those component parts

which are not visible during

. normal use of a product, or to-
- those features of such part which
are 1nv1s1b1e when the part is:
_mounted, or. Wthh would not, in
“themselves, fulfil the requirements -
" as to novelty and individual .
' .character; whereas features of -
- design which are excluded from -
g protectnon for these reasons should
~* not be taken into consideration for + -
" the purpose of -assessing whether
- o,ther. features. of the design fulfil *
the requirements for protection; .

| @ “Unchanged. I'



Original prbposél

o 13 Whereas in conforrmty wﬂ:h the

- applicable provisions on the

Community design, the

" . interoperability of products of -

" different makes should not be

- .hindered by extending the

14,

", 'protection to the design of

mechamcal ﬁttmgs

Whereas the mechanical ‘ﬁt’ti_rig_s of
modular products may nevertheless

constitute an important element gf

" the innovative characteristics Qf

modular products and present a -

~ major marketing asset and

15

therefore should be eligible for
protecnon :

Whereas it is fundamental for fhe

functioning of the internal market
- to.unify the term of protection

afforded by registered design rights
in conformity with the solution
adopted for the registered -

, Community design;. .

.  Amended proposal

*13. Whereas technological, innovation -

should not be hampered by

_ granting design protection to
features dictated solely by a: -
- technical function; whereas it is

understood that this does not mean
that a design must have an
aesthetic quality, whereas,
likewise, the interoperability of

products of different makes should

not be hindered by extending . -
protection to the design of
mechanical fittings; whereas
features of a design which are .

~ excluded from protection for these

reasons should not be taken into
consideration for the purpose of

- assessing whether other features of

the design fulfil the requxrements
for protectlon :

14. Unchanged

15. Unehanged.



Orlgmal proposal

L ie. Whereas the legal protectron of

de51gn might in certain - -

circuinstances allow.the creation of

"‘'monopolies in generic products and

captive markets by improperly

binding .consumers to a specific .

‘make of product, and thus' the

' mtroductlon of a provision is
-necessary in order to make the ,

R ;reproductlon of designs. apphed to -

** . parts of complex products possxble '

- for repair purposes under very .
‘ specrﬁc condltlons .

~

16

16a

Amended proposal

Unchanged

IO

Whereas the limitation in the

' exercise ‘of the rights. prov1ded for

- in the context of the use of -
- designs, for repair purposes .sh(_)uld
. be compensated by a fair and -
*reasonable remuneration, to be .

calculated pnmanly on the baSIS

| .'; - of the relevant de51gn

| .16;3"

' l6c

.devel opment costs;

Whereas the exercise of the nghts .
. of a third party to reproduce parts.
for repair purposes should not bé

made conditional upon agreement

. as to the level of remuneration;-

l_Whe'reas the use of a design ..

undér the "repair clause" should.

" not create a. legal link between ’

" the rlg,ht holder and the third-

. party using the design; whereas

~-the remuneération to be paid

‘should not entail an obligation-on

. the right holder-to transfer know-

how and shall not imply that the

right holder is considered to be

.the manufacturer of a reproduced. '
“part as regards, for example rules g
- or agreements regarding product .-

- liability, warranty obligations or .
- product safety requirements.

18‘ -

)



Original proposal

17. Whereas the provisions of this:

18,
. registration in those Member States

Directive are without préjudice to.
the- application of the competition
rules under Articles 85 and 86 of

.the Treaty;

Whereas the grounds for refusal of

which provide for substantive
examination of applications prior to
registration, and the grounds for

- . the invalidation of registered

_desxgn nghts in.all the Member.

States, must be exhaustlvely
enumerated

19

16d Whereas, in order to prevent a
- partitioning of the Community
- market, as regards Community

. Amended pi'oposal

exhaustion of rights, use of the
design right by a third party
against payment to the right
holder should have the same’
effect as the marketing of a -
product with the consent of the

" right hoider

16e

- 17.

18. -

Whereas, in order to reinforce
effective action against the

- infringement of design nights, it is
~ important that judicial authorities

be entitled to issue orders
permitting the right holder to
obtain relevant information
concerning the production and

~distribution of infringing

products; whereas any effectlve

- fight against product

counterfeltmg makes it necessary

" to. provide that this remedy is to

be available by court order, where
appropriate, even before final -
judgment in an infringement case.

Unc‘ha‘nged.

‘Unchanged. - "



"'Original\‘prop'osal‘ e

HAVE ADOPTED THIS

o DIRECTIVE:

Artlcle l

‘;F°f-'the-pﬁr‘pos'e of'this'.Di‘rectiv'e:

: -(a) "de51gn means the appearance of” '

" - the whole or a patt of a product

 resulting from the specific features. N

. of the lines, contours, colours,
"« " shape and/or materials of the
*"product itself and/or 1ts o
omamentatron ‘

() | product" means any mdustrral or
e ‘handicraft item, including parts
" intended to be assembled into a"

~complex item; sets or composmons__, '

. of items, packaging, get-ups,

" - graphic symbols and typographre

“typefaces, but excludmg a
. computer program ' '

Al_‘tlcle 2 '

e Th1s Dlrectlve shall apply to

| (a) desrgn nghts reglstered wrth the o
~central industrial property ofﬁces -

o ‘of the Member States

o (b) desrgn nghts regrstered at the
o ‘Benelux Desngn Ofﬁce

(@), des1gn nghts regrstered under
"~ international arrangements whrch
have. effect in-a Member State

E - A(d) -’appllcatlons for de51gn nghts |
R -referred to under ( a) to (c)

oy

ol
« .

Amended proposal

HAVE ADOPTED TH IS

|- DIRECTIVE

Artrcle 1
Defimtlons -

'For the purpose of thlS Drrectlve

(a) "de51gn ‘means the outwardly

" visible appearance of the. who]e or

 the features of, in particular, the .
lines; contours, colours, shape, -

~ texture and/or materials of the’
'product itself and/or rts

L omamentation;

" handicraft item, including parts
". intended to be assembled into a

o L'complex product, packaging, get- -

= up;. graphic symbols and
typographic typefaces but -
excluding computer programs.

Artlcle2 AR
Scope of apphcatlon _- ce

1 Thrs Drrectrve shall apply to

‘:'(a)' ;Unchanged
i (<) - Unchanged.' _' :
~(d) ~Unchanged. -

a part of a product resulting from .~ °

T'product" ‘means any industrial or Co



Y
.~ designs upon registration, by S

- Ortginal. proposnl

' Article 3

Member States shall protect the

conferring exclusive riglits in -

~accordance with the provrsrons of
- the Directrve

._A desrgn shall be protected by a 1

- design right to the extent that itis.. |-
“new-and has an mdmdual '
’ character '

,A desrgn of a product Whlch

.~ .constitutes a part of a complex
" -item 'shall only be considered to be
. new and to have an individual -
“character in so far as the desrgn
-applied to the part as such fulfils
. the requirement as to novelty and
.mdrvrdual character ' .

A The pubhcatlon by an mdustnal
-property office of a Member _Statek,- -

Un’changed. -

Amended proposal

N .

of a design filed with that office
shall, for the purpose of this

iDrrectlve be consrdered to be a
reglstratton :

- Article 3

. Protectron reqmrements ‘

o Unchanged. .

A design of a product whi ch-
constitutes a component pait of a

E complex product shall only be
. consrdered to be new and to have .
an mdmdual character '

1

.l\(a) “1f the component part when '

incorporated into the
complex product, remams
visible during normal use of
_the latter, and

(b) “to the extent that the wslble

_ features of the component
part fulfil in themselves the
~ requirement as to novelty and. -
B ,mdlvrdual character . '

21,
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Original proposal -

. Articie 4

LA aemgri shall be considered new
“if no identical design has been ‘
made available to the public before

_ the date of filing the. apphcatlon

- “for registration; or if a priofity is -
_ rclaimed, the date of priority.
. designs shall be’ deemed to be
" identical if their specific features
T dxffer only in immaterial detalls

A des1gn shall be deemed to have

" been made available to the public
“if it-has been published followmg

~ registration or otherwise, exhlbnted/

- used in trade or otherwise: . :

disclosed. It shall not, however, be

" deemed to have been made .

:f _available to the public for the sole: _
.+ .- teason that it has been disclosed to.
. a third person under exphcnt or ‘_ _

1mphc1t conditions of

“ confidentiality .

Amended pﬁipds'iii -

""Normal use' w1thm the meaning -
of paragraph (3) (a) shall mean use -
- by the end user and shall not -
include mamtenance serv1cmg or -

' repalr S

“Article 4
Novelty

iA desngn shall be consxdered new 1f no

identical desngn has been made

" available to. the public before the date -

To22

. of filing the apphcatxon for registration

or, if priority is ‘claimed, the date of

. priority. Designs shall be deemed to be, .
“identical if their features differ- only in ,
' 1mmater1al detalls

© 2. Deleted. -



7

Original pfoposél e

o ‘Article 5

A design shall be considered to
have an individual character if the
‘overall impression it produces on
the informed user differs
significantly from. the overall
impression produced on such a user
by any design referred to in

" . _paragraph (2).

To be considered for the purpose
of application of paragraph (1) a
design must be: ‘

(a). commercialised in the market .

place, whether in the
Community or elsewhere, at
the date of filing the -
,application for registration or,
if a priority is claimed, at the
date of priority, or

(b) published following
registration as a registered
Community design or a design:
right of the Member State in .

. question, the protection of
~ which has not expired at the

date of filing the application or

- registration or, if a priority is
claimed, at the date of priority:

In order to assess individual
" character, common features shall as
a matter of principle be given more
weight than differences and the
degree of freedom of the designer
in developing the design shall be
taken into consideration.

23 -

~ Amended proposal

Article 5
Individual character

A design shall be considered to

" have an individual character if the

overall impression it ‘produces on
the informed user differs from the

- overall impression produced on
. such a user by any design which
" has been made available to the

. public before the date of filing of

the application for registration, or,
if priority is claimed, the date ‘of
priority. '

" Deleted.

In order to assess individual

. character, the.degree of freedom‘ of

the designer in developing the
design shall be taken into
consideration.
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- Original proposal o

Article 6

ot

| If a destgn for which protectlon 1s

claimed under a registered design - -
right of a Member State has been’
-made available-to the pubhc by the -

“designer or his” successor in tltl_e or .
by a’third person as a result of
~ information provided or action
taken by the designer or his ~
successor in title orasa

- consequence. of an abuse in. relatlon
~_to the designer or his. successor in”

-~ title dunng thé . 12-month penod
. -preceding the date of the filing of

. the apphcatlon or, if"a pnonty is .
" claimed, the date of priority, such a -

' disclosure shall not be taken. into. .
" consideration for.the purpose of
applying Articles 4 and 5. |

The. pfovisions of. pal ag'faph (1

<abusive dlsclosure is a design

_ which has resulted in-a registered
Community design or a registered. -
.“design right of the Member State

L concerned

1 For the purpose of applymg

.Am’ended p'ropoe'al B

Artlcle 6
Dnsclosure

~

"© _Articles 4 and 5, a design shall be
~ déemed to have been made -
available to the public if it'has.
“been published following . -
registration or otherwise, or

~exhibited, used in trade or o
- otherwise' disclosed, except where
-~ these events could not-reasonably - -
" have become known in the normal

. course of ‘business to ‘the circlés’

: specnallsed in the sector concemed
* operating-within the Community .
_before the date of fi ]mg of the
appllcatlon for regxstratlon or; if

- priority is claimed, the date of

prlonty

' The deSLgn shall not, however, be
deemed to have been made
* available to the pubhc for the sole

i

" implicit conditions of
* " confideéntiality. -

' 2. ‘Dis'closure shall not bé taken ihto
shall not apply if the subject of the

con51deratton for the purpose of

- applying Articles 4 and 5.ifa
" .design for which protection is.
-~claimed under a registered desxgn
right of a Member State has been .
made avallable to the pubhc '

(a) by the deqngner his successor '
" in title, or a third person as a .
'result of iriformation provided
- or action taken by the
desxgner or his successor in"
t1tle and -

‘24»_‘* .

‘. reason that it has been disclosed to - |
a-third person under explicit or ..



| Originél proposal .

Article 7

. A design right shall not subsist in a
- ‘design to the extent that the
realisation of a technical function
leaves no.freedom as regards .
arbitrary features of appearance.

A de51gn right shall not subsist in a

~ 'design to the extent ‘that it must’
necessarily be reproduced in its

exact form and dimensions in order

to permlt the product in which the
design is incorporated or.to which
it is applied to be mechanically
assembled or connected with
another product.

25

Améndgd proposal

(b) during the 12-month period

preceding the date of the ﬁlmg
of the application or, if -
priority is clalmed .the date of

pnonty

The prov1smns of paragraph (2).
shall also apply if the design has
been made available to the public
as a consequence of an abuse in
relation to the designer or his
successor in title, unless, asa
result of the abusive conduct, a.-

- Registered Community Design or a

registered design right of the
Member State concemed has come

mto ex1stence

Artlcle 7

Desngns dictated by their techmcal

function and designs of
interconnections

A design right shall not subsist in
features of appearance of a product
which are solely dictated by 1ts "
technical function.

A design right shall not subsist in,
features of appearance of a product

- which must necessarily be

reproduced in their exact form and
dimensions in order to permit the
product in which the design is -
incorporated or to which it is
applied to be mechanically
connected or placed in, around or.
against-another product so that

' either product may perform its

function.



Orlgmal proposal |

3 Notwﬂ:hstandmg paragraph 2, a

" design right shall under the @ . 5

. “conditions set out in Articles 4 .
o and 5 sub51st in a design’ servmg

. .. the purpose of allowing = .
- simultaneous and infinite or .

multiple assembly or connectlon of -

" identical or mutually

,'mterchangeable products mthln a.

o modular system:"

_ .__Ar_tlcles.h._,_i |

A des1gn nght shall not subsxst ina

- design:the explmtatlon or pubhcatton of :
‘which, is contrary to public policy or to . '

the. accepted pnnc1ples of morahty '

Artlcle 9
1. The scope of ﬂie 'protecfion :
- conferred by a'design right shall -

“include any des:gn whxch produces -
~"on'the mformed user a’ 51gn1ﬁcantly'

>51m11ar overall 1mpressmn '

2. .'In order to assess the scope of
o _’protectfon common features shall
- asa matter of principle be given
~ . more weight than differences and
- “the degree of freedom of the *
designer in developing. hls design -

- .- shall be takenflnto consxderatlon S

Amended proposal

. 3 Unchanged

Artlcle 8

Desngns contrary to pubhc pollcy or-h-"‘ .

morallty ‘

A desxgn nght shall not subsrst ina .
| design which-is contrary fo-public ~ -
_policy or to. the accepted prmmples of _—
' ;,i-morahty RIS e

Artlcle 9 , o
: _Scope of Protection . .

1 __The sc'()pe.of the protecﬁon .
- conferred by a design right shall

mciude any design which-does not .
~ produce on the informed user a.
f-.dxfferent overall 1mpressnon .

172 m orde’r _tb -assessth_e scope of T

.. protection, the degree of freedom
- of the designer in developing hlS
- désign shall be taken mto
o 'con51derat10n

"



’ ':‘J, - Orlgmal proposal

Artlcle 10

; Upon registiation a.design which meets -
"' _the requirements under Article 3(2) |

_shall be protected by a design right for

a period of five years from the date of L

- filing the application. The term of -

... protection may be renewed for periods |

~ of five years each, up to a total term
fof 25. years from the date of ﬁlmg

s Artlcle 11

1 A design is excluded from

- ‘-reglstratlon or if reglstered may be |

.+ declared invalid,. only i in the :
‘ ;'"followmg cases: o
g (a) if the de51gn does ot fulﬁl
v the requlrements under
' --‘: ‘Amcle 3(2) .or

T (b) where its specrﬂc techmcal

* and/or interconnecting features

. are rot eligible for protectron
under Artlcle 7(1) or (2) or

' (c). to the extent that its . -

" exploitation or publication'is. " |
v‘vcontrary to public policy or to |
3 accepted prmc1ples or morahty .

. or
(@ if the applicant for or the
- 'holder of the design right is

‘not entitled to.it under the law |

- of the Member State
- concerned.

lA{mended propoéal'

Artlcle 10
Term of protectlon -

Unchanged. ’ s

Artlcle 11

Invaildlty or. refusal of reglstratlon

A destgn may only be refused
- registration, or, if registered; - ‘
. declared mvahd, in the followmg '

. cases: : . _

' I‘(a) if 1t is not a de31gn w1th1n the
. meaning.of Article 1, or if it
. does not fulfil the

requirements under Article 3,

o L

o : (b) if its technical 'end/or :

-interconnecting features are.
- not eligible for protection’. .
*under Artxcle 7(1) or (2) or

©) 1f it is contrary to. pubhc
* - policy or to accepted
principles of morality, or’

- (d) 1f the apphcant for or the
" . holder of the design right is-
‘not_entitled to it under the law -
of the Member State
- 'concemed or



h Qriginal' proposal . |

28

. ': ;Ame'n:ded pr,opdsal .

' (e)

if a dlstmctlve s1gn is. used in

~_a subsequent design, and
.- Community law or the law of . -
the Member State governing
that signi confers on the right . -
- holder of the sign. the nght to

“_fprohlblt such use, or

“if the de51gn constltutes an
“unauthorised use of a work
_protected under the copyrlght s

- law of the Member: State

A(g):

. improper use of any of the -

.concemed or

if the deSIgn constitutes an

items listed in Article 6 of

* the Paris Convention for the =

~* Protection of Industrial -
Property, or of badges
emblems and ‘escutcheons .
other than-those covered by

* Article 6" of the said

- Convention and wh1ch are of -

| “particular public interest in the
' Member State concemed or .

(b,

ifa conﬂ‘lctmg design_.whlch

has - been made available to-the

" public after the date of the
~+ filing of the application or, if

“priority is claimed, the date of
. priority,_is protected from a.

* date prior to the said date by a

registered Community design

. or a design right of the - ;
‘Member State concerried, or -
by an appllcatlon for such a

Il ght



~ Original pfoposal

A ‘design right may also be
~ declared invalid if a conflicting

. .design which has been made

~ available to the public after the
date of the filing of the application

~ - or, if a priority is claimed, the date

. of priority, is protected from a date
~ prior to the said date by a
registered Community design or a
“design right of the Member State
concerned, or by an application for
such a right. ' -

Any Member State may providé
that, by way of derogation from the
" preceding paragraphs, the grounds
for refusal of registration or for
invalidation in force in that State
prior to the date on which the
provisions necessary to comply

with this Directive enter into force,

shall apply to design rights for
which application has been made
" prior to that date.

29

Amended proposal

I the ground for invalidity or for

refusal of registration applies only -
to some of the features of the

. design, it may be registered or -

maintained in an amended form. -

Unchanged.

A design right may be declared -
invalid even after it has lapsed or
has been surrendered. -



- Origina!} p'rop'yosalb_

' Artidle 12 -

| . -shall confer on its holder the -

" exclusive right to use the design -

_ and to prevent any. third party not

* . having his consent from using a -

design included within the scope of

- . protection of the design right.'The -

A ,aforementloned use shall cover, in -
.particular, the making, offenng,
putting on the market or using of a .
product in whxch such a de51gn is .
: mcorporated or to which. it is
_ applied, or from importing,
~ exporting or. stocking such.a,
' product for those purposes

Where under the lov\'r‘of'a

T . Member State; acts referred to 1n ,
eparagraph 1 could not be prohlbrted

before the date on which the .
" provisions® ‘necessary to comply

" .. with this Directive entered into

- force, the rights conferred by-the -
.. design right may not.be relied on: -
. to prevent contmuatlon of such

©acts.

1

Article 13 |

1. ‘The rights conferred by a design -
-+ . right upon’ reglstratlon shall not .-
o extend to: :

- _(a) acts done prlvately and for .-
. non- commerc1al purposes ‘

e (b) acts done for expenmental

purposes -

1. *Upon registration a design right =

;
“

L ~Amended .pml‘)@sar

Artlcle 12
, Rxghts conferred .
8 by the: desngn rlght S ':.

: Upon reglstratlon a demgn nght

shall confer on its holder the
exclusive right to use the design

~“and to prevent any third party not

_ 'havmg his consent from | copying 1t
" . or from using a design included
" within the scope of protection of

the design right. The

. aforementioned use shall cover, m o
_ 'partlcular the making, offering, -
. putting on the market or using.of a
~ product in which such a design is
" incorporated or to which it is L
applied, or, 1mport1ng, exportmg or -
‘ stockmg such a product for those
’ jpurposes :

-Unchanged. _>

Artlcle 13
Limitation of the rlghts o

‘conferred by the desngn rnght

1. Unchanged

(/at), _ Unchanged. ( |

~(b) Unchanged. -



Ofiginai propbsal

-(c) acts of reproduction for the
. purposes of making citations

or of teaching, provided. that

;- .such acts are compatible with

fair trade practice and do not- -

- unduly prejudice the normal -
exploitation of the design, and
that mention is made of the -
source. o

2. In addition, the rights conferred by
~ a design right upon registration .-
- “shall not extend to:

(a) the equipment on ships and
aircraft registered in another
country when these
temporarily enter the territory -

- of the Member State
' concerned,;

(b) the importaiion in the Member

State concerned of spare parts -
and accessories for the purpose

of repairing such craft;,-

(c) the executlon of repairs.on
- such craft

Article 14

" The rights conferred by a design right
shall not be exercised against third

© parties who, after three years from the:
first putting on the market of a product

-incorporating the design or to which the

~ design is applied, use the design under '

‘ "Artlcle 12, provlded that

. : .3]:

Améended proposal -

(©) }Unchangéd.

2. Unchanged.

E Artlcle 14

Use of a deslgn for repalr purposes

By way of derogatlon from

" Article 12, the rights conferred by

a design right shall not be _
exercised against third. parties who _

use the design, prov1ded that:

f



_,(a)

Ongmal proposal

the product mcorporatrng the
design or to which the design is -

.. ‘applied is a part of a complex

' product upon whose appearance the | - -

. protected design is dependent; .

 (b) the ‘purpose"of | sth.a'nse is to -

o

permit the repair of the complex .

appearance and

~the'publlc is not misled as to-the =
o ongm of the product used for the
- repair. .

)

o Amended prOposal

ECS

the product mcorporatmg the =
desrgn or to which the design

- is applied is a°component part -

of a complex product-upon -
whose appearance the

' protected design is dependent

®

~ product SO as to restore 1ts orlgmal . , S

and

the purpose of such a use is.to.
permit the repair of the °

" complex product so as to

restore its orrgmal appearance

land

o '(c}.

the public is 1nforrned as to

- the origin -of the product used-

*for the repair by the use of an - R

" indelible marking, such as a

trademark or a ‘trade name, or
in another appropnate fonn

“ and

@

the third party has:

(i), . notified the right holder

- of the mtended use of the .

L desrgn

. i) offered the right holder a

fair and reasonable - -
remuneration for that use;
_and

'(ilii)" " offered -,to:"provide the

right holder in a regular
~ and reliable manner with
information as to the -
scale of the use made of f
the design under thrs
provnsxon .



Original prop_osai

33.

Amended proposal -

Save as otherWlse agreed the .
obligations mentioned in
paragraph 1(d) shall be incurred by

- the manufacturer or, in the case of
- . the import of a component part not

manufactured in the Member State -

where the protection applies, by ,
" the importer of the component part
. mto which the design is to be

mcorporated or to which it is to be

o apphed

~In calculating the remuneration, the

investment made in development

~ of the relevant design shall be the

primary basis for considération. -

Paragraph 1 shall not apply if the

*  right holder provides evidence to

sustain a claim that the party upon
whom the obligations under

~‘paragraph 1(d) are incumbent is
" unable or unwilling to' comply with

them or to pay the remuneration .

. offered by him.

- No later than five yeafs after the .

implementation date specified in -

- Article 19, the Commission shall
.submit an analysis of the
. consequences of the provisions of
- this Article for the Community
* industrial sectors most affected,

and in particular for manufacturers
of complex products such as motor

. vehicles and producers of spare

parts. If necessary, it shall propose
to the European Parliament and the

Council changes to this Article,

after consulting the v
abovementioned sectors. -



'(‘)rigin_al‘ proposﬂal |

‘Article 15 : :

[

The rights conferr'ed by a design right i

-upon Tegistration shall not extend to"
acts relating to a product in which a
design included within the scope of

- protection of the design right. is

_ incorporated or to which it is applied, .

~ when the product has beer ‘put on the . -
L market in the Community by the holder, -
of the design right or with his consent.

Artlcle 16

Z.A desrgn rrght may be declared mvahd ‘

"even after it has lapsed or has been

o surrendered

a Arn_en'de‘d pr'oposai =

Article 15 -
‘Exhaustion

|. The rights conferred by a design right K
| - ‘upon registration shall not extend to.

acts relating to a product in which a -

|/ design included within the scope of
* protection of the desrgn nght is-
. incorporated or to which it is applled

when the product has been put on the

-market in the Community by the holder.

of the design right, ‘with his consent, or -
in accordance ‘with the provrsrons of '

B Artlcle 14

© Article 16

N

T Article 162 . .
Right to information

| “1." The Court having jurisdiction to .

* hear an action for infringement of
. a design right or to grant a request
for interlocutory- measures shall, at

" the request of the right holder and
o unless there are specral reasons for -

“not doing so, order.& person to o

~supply that right holder with
lrnformatlon as to the origin and the

© route for the commercial - ‘
jdlstrnbutron of goods allegedly :
_infringing the. design rrght rf the
person in questlon o

' (a) has been found in possession,
for-commercial . purposes of
. such goods or .

34
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35

)

Amended proposal

has been identified by -a person
under (a) as being the origin-
or a link in the route for the
commercial distribution of

' such goods.

. The information referred to under

paragraph 1 shall comprise:

(a)

()

the names and addresses of -
producers, suppliers and other
prior possessors of the product
and of commercial recipients

-or outlets, as well as

information on the quantity of
goods which have been
produced, delivered, received
or commissioned.

Paragraphs 1 and 2 shall be
without prejudice to other .
provisions:

@

®)

(c)

(d)

granting the right holder more
far reaching rights to
information;

governing the use of -

‘information provided under

this Article, in penal or civil
procedures;

governing liability for the =
abuse of a right to
information; or

affording the possibility of
refusing to provide information -
that would force the person
referred to in paragraph 1 to

* admit the existence of an

infringement.



. Original proposal -

Article 17

‘ _The prov1s1ons of this Dlrectrve shall ‘
~ be without: prejudice to any legal
provisions of the Community ‘or of the
. Member State coricerned relating to

unregistered design rights, trademarks -

or other distinctive signs, patents and
utility models, typefaces, cnv1l ]lablllty,
or unfalr competmon

: Artlcle __1-8

1. Pendmb further harmomsatlon of .

- the laws of copyright of the -

" Member States, a design protected

by a design right registered in or
- for.a Member - State in accordance
“with this Directive shall also be
eh;,lble for protectlon under the -
* law of copyright of that State as
o from the date on which the design
" was created: or fixed in any form,
v .1rrespectlve of - the number of

products in which such-design i is i .-

.. intended to be incorporated or to’
" ‘which it is intended to.be applied
~ and irrespective of whether the

~ ' design can be dissociated from the

- -products in which it is intended to
- be mcorporated or to whrch it is

- intended to be applied. The extent
to which, and the condmons under

which, such.a protection is

. conferred, including the level of - - 1

- ‘originality required; shall be

determmed by each Member State. -

36

Amended proposal
Artlcle 17.
: Relatlonshlp to other forms of
protectlon

The provrslons of this Dlrectlve shall E

- be without prejudice to any provisions o

of Community law or of the law of the -

Member State concerned relating to- -~~~ '
_ unregistered design rights, trademarks
_ of other distinctive signs, patents and:

utility models, typefaces -civil lrabrllty .

. or unfarr competltlon

. o Artlcle 18 .
j Relatlonshlp to copyrlght

A des1 gn protected by a desrgn nght
s 'regrstered in, or in respect of, a-.
" ‘Member- State in accordance w1th this-
'Directive shall also be elrglble for
protection under the law of copyright

of that State ‘as, from ‘the date on which

| the design. was created or fixed in any -

form ‘The extent 10 whlch and the

condmons under which, such a - ]
-protectron is’ conferred mcludmg the .
- level of originality required, shall be‘*- ot

determmed by each Member State

~



Original proposal

" Pending further harmonisation of
the laws of copyright of the
‘Member States, each Member State
. shall admit to the protection under
its law of copyright a design
protected by a design right
registered in or for this State which
- “fulfils the conditions required
under such law, even if, in another
" Member State which is the country
of origin of the design, the latter
does not fulfil the conditions for
. protection under the law of

, copyright in that State.

" “Article 19

Member States shall bring irito
force the laws, regulations or
administrative provisions necessary
to comply with this Directive

by 31 October 1996.

When Member States adopt these
measures, these shall contain a
reference to the Directive or shall

* be accompanied by such reference -

at the time of their official
publication. The procedure for such
reference shall be adopted by
Member States.

Member States shall communicate -

to the Commission the provisions
of national law which they adopt in
the field governed by this
Directive. '

37

Amended proposal

Deleted.

" Article 19
Implementation

Member States shall bring into
force the laws, regulations or

‘admini stratlve pr0v1 sions necessary

to comply with this Directive.
by 1 January 1998.

When Member States adopt these
provisions, these shall contain a
reference to this Directive or shall

.be accompanied by such reference

at the time of their official -

publication. The procedure for

such reference shall be adopted by

Member States

Unchanged.

i



" Original bropdsal’ o | i ‘Ailleaded proposal
“»’.Article 20 o Article 20

. ~ . Entry into force =
This Dlrectlve is- addressed to the L e o
Member States ... .| This Directive shall enter into force on
RS | the twentieth day following that of its
publication in the Official Journal of
_ the European Communities. - -

Article 21 lf =

f Addrés'seés
‘_lThIS Dxrectlve is addressed to the B
Member States :
:Done at Brussels, - b
3 fFor the European Parhament .. . "Forthe Co'unci_l_’
- The President - -~ ° .~~~ .~ . ThePresident .

.38
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