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:,inEXPLANAT(DRYsMEMORANDUM

GENERAL

In 1985 in 1ts Whrte Paper on the’ completlon of the Intemal Market, the

Commrssron announced its‘intention to propose a Dlrectrve on the approxrmatron of -
Member States regulatlons on takeover bids. ’

On 19 January 1989 the Commrssmn presented to- the Councll a proposal for a

_ Thirteenth Council Directive on company  law, concerning takeover. and other
- general bids.!. The Economic and Social Commrttee delivered its opinion on 27

September 1989, 2 and the European Parlrament dehvered 1ts favourable opinion on

,’717January199o3‘ R

On 10 September 1990, the Commrsswn adopted an amended proposal in order to .

_ take into account these two oprmons 4

i

Negotiations on this proposal in the Council Working group vvere snspended in June - "
1991 due to serious opposition from certain Member States. The most controversial

issues were the. requirement for-a full mandatory bid as the only means to protect
minority shareholders in the case of an acquisition or a change of control, the

‘limitation of the powers of the board of the target company during the bid and the

need for legally binding provisions governing the procedure for takeovers especially - j

- in the absence of measures to remove the structural obstacles to takeovers in several '
: Member States. . ‘

o~

‘ .-'In 1ts declaratron to the European Councrl in Edmburgh in December 1992 on the

subject of subsidiarity, the Commission indicated its intention to revise its- proposal_ ‘

'and reconﬁrmed tlus at the European Councrl in Essen in December 1994.-

X After the. Sumrmt in Edmburgh the Commlssron initiated, in June 1993, a detarled

consultation with Member States in order to give them the opportunity to submit

 their current views on the proposal and in general on the need for harmomsatron in

the field of takeovers _

. The present proposal fora "framework" D1rect1ve is;made in the light of the results

of the above mentioned consultation with. Member States, in which a majority

indicated their preference for a Directive which established ‘general pnncxples to -

govern takeovers, but which did not attempt a detarled harmomsatron as in the text
ongmally proposed .

BEREeY No C 64, 143, 1989, p. 8 with explanatory memorandum Suppl 3/89 - Bull: EC
_ 201Noc298 27.11.1989, p.56. : .
- 30JNo C 38,19.2.1990, p.41.. ' s
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The Commission's original proposal was an ambitious text put forward in the
_ late '80s during a period of considerably increased international merger and takeover
activity. The period of relative inactivity which followed due to the recession had
negative consequences for the willingness of Member States to be bound by such a
- detailed text. : :

However, takeover activity appears to be once again on the increase in certain ‘
" Member States, especially as the proposed Tenth company law Directive on cross- .
border mergers remains blocked. The conditions for takeovers remain very uneven
in the meantime in the Member States, both as regards the regulation of this type of
financial operation and as regards its fea51b1hty and frequency

The Commiission’s aim in proposing the Dlrectlve was not to encourage takeovers as
- an end in themselves. Its standpoint has always been that such operations may be

_viewed in a positive light in so far as they contribute to the expansion and
- reconstruction of European companies, which is mdlspensable in order to meet
~ international competition. The Commission's aim is to ensure that when a takeover
occurs, it takes place in a context of legal security where all the interested parties
will have prior knowledge of the conditions under which they need to operate.

“The Commission also considers that it is a legitimate concern for the Union (legal
basis Art. 54 of the Treaty) to ensure that within the internal market shareholders of

listed companies enjoy equivalent safeguards in the case of a change of control and
" that a certain level of transparency prevails during takeovers . Therefore, the aims of
the Directive are to ensure an adequate level of protection for shareholders

 throughout the Union and to provide for- minimum gmdehnes on the conduct of .
takeover bids.

The proposed Directive creates a framework consisting of certain principles. and a
limited number of general requirements, which Member States will be required to
implement through more detailed rules. The new approach will allow Member -
States to deal with the detailed rules for the implementation of the Directive
according to their national practices with ‘considerably more room for manoeuvre
than they would have had with the more detailed Dlrectlve ongmally proposed.

‘Thus the Directive attempts to overcome many of the difficulties caused in the past

by the wide differences between Member States as far as the attitudes to regulating
takeovers are concerned. In fact, the framework Directive provides for a structure
" which permits the maintenance of existing national differences provided that these
differences do not. go as far as to undermine the common principles and
‘requiremerits set out by the Directive at Community level. ' :

A%



- and to ensure that. effect is given through more detarled rules to the general -

The new proposal ‘covers most of the field- of the=1990- proposal butin: ‘a less*detalled :
way. There is'an obligation for Member States to designate a supervrsory authonty

principles. and requirements set out in the Directive. Such requirements focus on the

~ protection - of ‘minority shareholders, the necessary degree of information and o
disclosure during the procedure; and the role that the board of the offeree company e

should play dunng the- b1d

In case of an acqursmon or a change of control of a llsted company, the proposal
requires.that specific national rules should be adopted to guarantee that minority

- shareholders are protected. The mandatory bid is no longer treated as the only means

10..

to protect minority shareholders as was the-case in the-previous proposal. That is the

most important. mnovatlon in the present proposal for a framework Directive. This '
. protection can be ensured exther bya mandatory bid or by other means which should

be equivalent._ Member States are competent to determine the notion of control iri |

" terms of voting rights. If Member States provide for the mandatory bid, all the .

requuements of the Directive should be respected. If that is not the case, these™
requirements should apply to the bids which are launched ona voluntary bams and
almed at acquiring. control of the oﬁ‘eree company.

The proposed Dxrectlve reqmres ‘Member States to ensure a basic level of disclosure :

-and information which will guarantee transparency during the takeover bid. It is left

- to Member States to determine how such transparency will be ensured. The process

11

of informing the employees of the offeree company is not subject to a specific
-provision, which leaves Member States ﬁee to deal vnth thls issue aecordmg to their

usual practrces -

i

.The proposed- Directive requlres Member States - to desrgnate the authonty or

authorities which will have the power to supervise the respect of the takeover rules.
New provisions have been introduced in order to allow the supervisory authonty a

]'degree of discretion in exercising its responsibilities. Moreover the*Directive does :
not exclude the possibility of control being exercised by a self regulatory body - -
- which will have the power to: decide on complaints with regard to a takeover bid.

The extent to which the Courts may intervene will be a matter-for each Member

State, provided - that there is’ at least a right to bring proceedings to_claim - -

compensation. There is no. requlrement to suspend or mterrupt the takeover process e

_' i vlf a party takes the matter to Court




1L SUBSIDIAR!TY '

This proposal sets out to amend the 1990 proposal for a Thirteenth Directive spec1ﬁcally
in order to take account of the principle of subsxdlanty and the outcome of the .
Commission's consultatxons with the Member States

The previous proposal made very detalled provision for the objectlves to be pursued and '
the procedures to be followed. .

The present proposal is for a framework Directive which would state the objectives to be
achieved while leaving the Member States a wide measure of discretion to determine how
‘this is to be done. Shareholders are often dispersed through different Member States, and
the Directive aims in particular to give them a minimum level of protection which would .
‘be equivalent throughout the Community, as provided in Article 54(3)(g). In order to -

achieve this Member States have a choice between -the mandatory bid and any other
means which will secure the same result but which may be more closely in line with their.
own domestic legal traditions. As stated earlier, a framework Directive establishes a
‘structure which allows national differences to be maintained as long as they do not

undermine the common prmc1ples and objectives that the Directive defines at
Community level. ‘

The proposal is concerned with takeover bids, which are ‘complex transactions with
transnational implications. Any action taken by individual Member States will be limited .
in its territorial effect, and cannot achxeve the objectives pursued here.

‘III. COMMENTARY ON THE ARTICLES
Article 1
Scope

The Directive applies to companies governed by the law of a Member State whose
securities are admitted to trading wholly or partially on one or more Stock Exchanges in
the Community. The words "wholly or partially"” are the only innovation compared with
. the previous text and indicate that the Directive applies also in cases where only a
proportion of the offeree company's securities conferring voting rights is listed. It is
evident that, since the Directive lays down minimum requirements, the Member States

are free to apply the terms of the Dlrectlve to companies whose secuntles are not hsted
"ona stock exchange :



Thxs Amcle defines in the same way as m the prevrous text the most 1mportant terms )
used in'the Dlrectwe ' - :

~

- In particular, it is necessary to specrfy that the provxsxons of the Dlrectrve apply both to
_mandatory and voluntary bids. A bid may be mandatory where it is provided by Member

-States as a means to protect minority shareholderts in case of a change of control. A bid .

may be voluntary when it is launched by a person. w1thout bemg obllged to, in ‘order to

,-_acqun‘econtrol ofacompany - Lo R S

EI_Q IQQI]‘.Q"Dl E ]] id o

This article reﬂects the new approach of the'Direetive :

_ The aim is to ensure that every trme a person ‘or entrty acqulres control of a hstedl
: _company as a result of acquisition, mmonty shareholders are protected. To that end, the
Directive requires that national rules give proper safeguards_ to the minority shareholders.

~ Such safeguards can be- ensured either by ‘providing for a mandatory bid as was 'i'equired_ .
by the previous version of the Directive, or by other means. Member States which do not

~.adopt the mandatory bid as a way to protect the minority shareholders must demonstrate s
. that these other means really gwe mmonty shareholders a proper protectron

Such protectron can be guaranteed by other means, asis the case in some Member States.

In some cases, undér the law on groups of companies, minority shareholders are
protected after the purchase of a major holding in the company For instance, minority
shareholders of a company which becomes dependent on another company, within a-
'4-contract based group, are entitled to recurrent payments or.may withdraw from the
dependent company 6n payment of an- indemnity. Furthermore, claims for damages by
- -the dependent company agamst members of the. organs of the controlling company may ~ -
also be made’ by minority shareholders of the. dependent company. In addition; if the
. control’ ehanges in the context of a de facto group, the controlling company must -
compensate the dependent company for any detnmental measures taken against 1t

The new approach is necessary in order to accommodate certam Member States’ whrch :
. ‘were particularly opposed to the obligation to launch a bid in the case of the acquisition”
of control, as a means of protectmg the mlnonty shareholders. These Member States

consider_that such protection is ensured in therr own Junsdrctlon by - -other effectlve L
means, such as those desenbed above e




- ‘the rules made pursuant to this Directive.

The Directive itself does not attempt to define the percentage of voting rights conferring

control nor the method of its calculation, as was the case in the previous text. Given the

difficulties which arose during the negotiations in relation to the previous text, these

- matters are to be defined by the Member State where the supervxsory authonty is situated
accordmg to artlcle 4, :

s . . ] .

" Member States are required to designate a supervisory .authority or authorities to
supervise all aspects of the bid and to ensure compliance by all the parties to the bid with-

¢

In the case where the registered office of the offeree company is not in the State where
“the company is listed, the competent authority would be that of the Member State on
whose regulated market the securities of the offeree company were ﬁrst adrmtted to
trading and where they still are traded. : -

" In order to secure the flexible applzcation of the ‘Directive, while at the same time
- ensuring that flexibility does not go so far as to undermine its general principles, Member
States may.grant to their supervisory authorities a-power to waive certain national rules
adopted in accordance with this Directive. Nevertheléss, in doing so the supervisory
authority should always be guided by the general principles laid down in this Directive.
Such flexibility may be necessary in order to enable. the supervisory authority to cope
with a great variety of circumstances which can arise in fast moving financial markets

_The paragraph 5 intends to solve the dlfﬁcultxes w1th regard to the avo:a’ance of Imgatzon
during a Takeover.bid. Member States may confer upon their supervisory authorities
powers enabling them to order any measure which they deem necessary concerning a
. takeover bid. In addition, proceedings before these authorities may even be explicitly
encouraged in order to avoid recourse to judicial action. Nevertheless, these proceedings

- cannot exclude the right of an injured party to have recourse to the Courts in order at least
to clarm compensatxon in case of damage

Article 5
G 1 princiol
This article contains a series of general principles which must be respectedl by the

national rules which implement the Dxrectlve The objectxves of the prmcxples in the "
prevrous text are not affected. ..



Lo

_ The ﬁrst pnnmple is that holders of securities in the offeree company. who are in the same "
position should -be accorded equal treatment. Second, it is necessary to ensure that-

‘persons to whom ‘the bid is_addressed have sufficient time and all the necessary o
- information to take a decision on the bid. The third i is desxgned to.cnsure that-the board of -
the offeree company acts in the interests of the. company taken as a whole; havmg regard -

in partlcular to the interests of its shareholders. The objective of the fourth principle is to »

R prevent the creation of false markets in the securmes of companies concerned by the bid.

- Finally, the purpose of the fifth pnncrple is to ensure that the affatrs of" the offeree
_ company are not’ 1mpeded for an unreasonable tlme ) : -

| -‘f\‘An!g!eﬁllnformatlon) L e

_National rules must ensure that the addressees of a b1d dlspose of sufﬁc1ent mformatlon"
-about the terms .of the bid.-Moreover, as soon as the offeror decides to make the bid he

must announce his- mtentton to the. supervrsory authonty and to the board of the offeree_ N
';company » =

The oﬁ'eror must. also be requtred by natjonal rules’ to prepare and make pubhc in good:‘«'- -

time ‘an offer document containing all the necessary information to enable the addresses.
' of the bid to reach a properly informed decision, The offer document must be forwarded ~

.- to the supemsory authonty before its. pubhcatton All parttes to the bid should also.

p - provide the supervisory authonty, at 1ts request wrth all the necessary mformatton for the e
‘ dlscharge of its dutles S . _ . :

Ams:lej_(Dtsclosure) T e

o ’Member States must ensure that mformatlon capable of havmg an mﬂuence on the ;

market in the securities concemed should be made' public in such a-'way as to reduce the . ' o o

. p0551b111ty of the creatlon of false markets and ms1der deahng

The D1rect1ve does not enumerate the forms of dlsclosure as was the case in the prev1ous -
text. It leaves a wide dlscretlonary power to Member ‘States to decide the requisite forms

‘ ~of disclosure, provided that all the necessary mformatlon is both clear and promptly
B avaﬂable to the addressees of the bid. f : 5

~ IS

L Am;:lg_a (Obhgatlons of the board of the oﬁ'eree company)

:‘The Artrcle requrres Member States to ensture that the board of the offeree company wﬂl S

, refrain from adoptmg defensrve measures which ‘may result in the ﬁ'ustrauon of the offer‘A
“without the authonsatlon of the general meetmg of the shareholders ' :




In the context of a change of control of a company it is important to ensure that the fate

- of the offeree company will be decided by its shareholders. The Directive does not define

the measures which can frustrate for a bid. In general, such measures may be- all

" operations which are not carried out in the normal course of the company's business or

not in conformity with normal market practices. The authonsatlon of the general meeting
" should be given exphcxtly for the purposes of a bid:

. This ban should take effect from the time that the offeror informs the board of the offeree

company that he intends to make a bid until the result of the b1d is made public accordmg
to nauonal rules : o .

The board of the offeree company must also be reqmred by national rules to give its view. . '
of the bld ina report setting out the arguments for and agamst acceptance of the offer. ‘
Rule licable for th | bid
. This Article lists a number of matters whl-ch Member States' rules must cover- without . .
going into any detail. This approach leaves to Member States a substantial discretionary
power as regards the content of these rules Such rules should state a) the circumstances
under which a bid.can be withdrawn, once it is made public, b) the procedure that the
offeror should respect if he wants to revise the terms of his bid, c) the way competing -

* bids should be treated and d) the moment, when and the way in which the partles should
be mformed of the outcome of the b1d ‘

) Member States should ensure that the general prmc1ples, and especlally the one whlch ,
states that the offeree company should not be hindered in the conduct of its -affairs for -

_ longer than is reasonable, are respected by the national rules made pursuant to this -
Artlcle '

Since the general pnnclples which ought to govérn the natlonal rules which dea.l with the .

conduct of takeover bids are harmonised by this Directive, the Directive does not attempt
-to harmonise the detailed procedures which implement those principles.

Mand: bid

The mahdatory bid is no longer the only means to.'prote'(.:.t minority sharehqlde'rs‘ under
this Directive. Nevertheless, where Member States do provide for a mandatory bid, -

. Article 10 applies. Pursuant to this Article, Member States are allowed to prov1de for
either a full ora partxal mandatory bid. -




PR
?e
1

Accordmg to the rule appllcable to the full mandatory b1d the person who acqurresf

: control of a listed -company should" be obliged ‘to- launch™ a takeover bid . for all the.

’ company's remaining shares. The objective of this rule is to give a right’ of exit from thet -

o company 10 all the remarmng shareholders who do not welcome the. change of control

remammg shareholders . o ;

“The full mandatory b1d was the exclusrve rule in the previous text to guarantee that all P

T '."shareholders are treated equally to those shareholders who sold the controlling ‘stake:

- There were serious objecttons to the imposition of the full mandatory bid on all Member' o

‘States. The requlrement for a full mandatory bid was ¢riticised as a burden: on business-
whxch would underrmne market mechamsms and be hable to upset the ﬁnanc1a1 markets :

s

- ,The present text allows for partral b1ds provrded that they fulﬁl the obJectlve of the equal
, treatment of shareholders and they are not purely speculatlve .

Accordrng to the rule apphcable to the pamal mandatory bld the person who acqurres ST

‘ . control of a listed: company should be. obliged to make a- bid for a substant1a1 percentage - .‘
- of the remaining shares; such a percentage should be- hlgh enough to meet the objective -

‘of the. protection- .of minorities. The- pnncrple of equal treatment in cases of partial . :
mandatory bids is met by the requlrement for the pro rata purchase of the: holdmgs of the L

A

L : In both cases full or parttal the bld shall be addressed to all shareholders who must bc

. given the opportumty to sell thelr shares at, a pnce whrch meets the objectlve of "_Af'

s protecttng thexr mterests




PROPOSAL FOR A 13TH EUROPEAN PARLIAMENT ‘A'ND'C'()UNCIL-' a
| DIRECTIVE ON COMPANY LAW CONCERNING.
- TAKEOVER BIDS

a THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN_"
) »’UNION

Havmg regard to the Treaty estabhshlng the European Commumty, and in partlcular
- Article 54 thereof;

. Having regard to the proposal from the Commission; -
Having regard to the opinion of the Economic and 'SocialyCommitte’e; ‘
. Whereas it is necessary to coordinate certain safeguards which Member States require of

companies and firms within the meaning of the second paragraph of Article 58 of the.
“Treaty for. the protection of members- and others in order to .make such safeguardsA

L equrvalent throughout the Cornmumty,

Whereas 1t is necessary to protect the 1nterests of shareholders of ¢ compames governed by .
. the law of 'a Member State when these compames are subject to a takeover bid or to a

- change of control and their securltles are admrtted to tradmg on a regulated market w1th1nf

the scope of this Drrectrve,

Whereas only action at Commumty level can ensure an adequate level of protection for
. 'shareholders throughout the Union and provide for minimum guidelines for the conduct
of takeover ‘bids; whereas Member States ‘acting mdependently are not able to establish .
the same level of protecuon espemally in the -case of cross- border take-overs or purchases ’

- of control;

: Whereas the a_doption of a',Directive._is the appropriate procedure_ for. laying down a - ‘
framework consisting of certain common principles and a limited number of general
requirements which Member States will be required to imiplement through more detalled .

“.  rules accordmg to thelr national systems and their cultural contexts,

o



- 'Whereas Membcr States should take the necessary steps in order to protect shareholdcrs
having mmorlty holdings after the purchase of the. control of their company; whereas
such a protectlon can be ensured either by.obliging the persori who acquired the control
of a company to make a bid to all shareholders for all or fora substantial part of their-

- holdings or by providing for other means. which attain the objectwe of at least an

equlvalent level of* protect1on of mmonty shareholders

/Whereas each. Member State should de51gnate an author1ty or authorltles to’ superv1se all

-aspects of the bid and to ensure that partles to takeover bids comply. with the rules made:
pursuant to this; Dlrectlve whereas the dltfercnt authorltles ‘must coopcrate with onc
another ' : S v

Whereas- it 1s de51rable to encourage the voluntary control exercised by self regulatory
bodles in order to avoid recourse to adm1mstrat1ve or ]udlClal actxon .

Whereas to reduce the scope for msrder dcalmg 'offerors should bc rcquircd'to‘announcc‘

thelr intention of launching a bid as soon. as possible and to.inform the. supervisory

S authorlty and the offeree company s board of the bid before they are made pubhc

" Whereas the addressees of a takeover b1d should be properly 1nformed of the terms of the ’

" bid by means of an offer document

" -Whereas itis necessary to seta t1me 11m1t for takeover b1ds

. Whereas to be able to perform thelr functions satlsfactonly, supervrsory authorltres must
- at all times be able to" requlre the partles to the bid to provide 1nformat10n on-it;.

threas to av01d operatlons Wthh frustrate the bid it is necessary to llmlt the powers of
_thé board of drrectors of the offeree company to engage in operatlons of an exc ept10nal
‘nature - :

N . <

: Whereas the board of the offeree company should be requ1red to make publlc a document
: settmg out its oplmon on the bid and the rcasons on whlch it is based ‘

v Whereas it is necessary that Member- States pr0v1de for rules covering the cases when the
" 'bid may be withdrawn or declared void once the offer document has been made public,
" the rlght of the offeror to revise its bid, the possibility of competmg bids for the securitiés.
of a company - which are necessarily to the advantage of its shareholders and the
disclosure of the result of the bid, o -

HAVE ADOPTED THIS DIRECTIVE



Article 1
Scope v

The  coordination measures prescribed by this Directive shall apply to the laws,
regulations and administrative provisions-or other mechanisms or arrangements of the
Member States relating to takeover bids for the securities of a company governed by the .
law of a Member State, where such securities are admitted, wholly or partially, to trading
on a market in one or more Member States which is regulated and supervised by
authorities recognised by public bodies, operates regular]y and is accessible, directly.or -
mdlrectly, to the public.

Article 2 B
Definitions
For the purposes of this Directive -

- . "takeover bid" ("bid") shall mean an offer made to the holders of the securities of
a company to acquire all or part-of such securities by payment in cash and/or in exchange -
for other securities. A bid may be either mandatory, if so provided by Member States asa
~ means to protect mmonty shareholders or voluntary,

offeree company " shall mean a company whose securities are the subjeet of a bid;

. - "offeror" shall mean any natural person or legal entity in public or private Iaw
maklngabrd A

- securrtles shall mean transferable securities carrying voting rights in a cornpany or -
conferring entitlement to obtain transferable securities carrying such rights;

- "parties to the bid" shall mean the offeror, the members of the offeror's -
administrative or management board, if the offeror is a company, the addressees of -
the bid and the 'members of the administrative or management board of the offeree
company. '

Article 3
Protection _of minority shareholders :

1. Where a natural person.or legal entity who as a result of acquisition, holds securities
which added to any existing holdings give him a specified percentage. of voting
rights in'a company referred to in Article 1, conferring on him the control of that -
company, Member Stdtes should ensure that rules or other mechanisms or
arrangements are in force which either oblige this person -to make a bid in
accordance with article 10 or offer other appropriate and at least equivalent means in
order to protect the minority shareholders of that company.



S S S

1 and the way of its calculation shall be deterrnrned by the law of the Member State

~ where the supervrsory authorlty 1s located

S .'V o P Artrclc4

Supervrsory authorlty '». '

Member States shall desrgnate the authorlty or authontles whrch will superv1se all
aspects of the bid: The authorities thus designated may include associations. or

The authorlty competent for supervrslng the bid shall be that of the Member State in
~ which the offeree company has its registered office if the securities of the’ company
" are admitted to trading on a regulated market in that Member State. Otherwise, the .
competent authorlty shall be that of the Member State on whose regulated market -
‘the securities of the company were ﬁrst admltted to trading and are still traded. -

may be necessary L. . : . , ; -

. The percentage of voting rrghts whrch confers control for the purposes of paragraph 1 '

~ private bodies. Member Statés shall. inform the Commission of these desrgnatlons -
E and shall specrfy all divisions of functlons that may be made

' Wlthout prej udlce to their duty of pro fessional secrecy, “the competent authorities of
" the Member States shall cooperate, in so far as necessary for the performance of
their dutiés-and for this. purpose shall supply each other with any mtormauon that ‘

The superv1sory authorrtles shall have all the | powers necessary -for the exercrse of"

their_functions, which shall include responsibility for ensuring that the parties to.a -

bid comply with the rules: made pursuant to this Dlrectlve 1In addition Member.
States can provide that their supervisory authorities may, on the basis of a reasoned}}
decision, grant derogatrons from the rules- drawn up in accordance vith this =

\

This Dlrectlve does not affect the power whlch courts. may - have ina Member State

- to decline to hear legal proceedings and to ‘decide whether or not such proceedings

affect the outcome of the bid prov1ded that. an mJured party. ~ enjoys adequate

remedies, ‘whether through an appeals’ procedure operated by the supervisory -
-authority or through the rlght to take proceedlngs before the courts to clarm" o

compensatlon .

T ArticleS

_ General prmmples |

" For the purposes of the 1mplementatron of-this™ Drrectrve Member States shall
~ ensure that the rules or other arrangements made pursuant to thrs Dlrectrve respect

-the followmg pnnc1ples

(a) : all holders of securities of an offeree company who are in. the same posmon -

are to be treated equally s

-(b) - the addressees of a b1d are to have sufﬁcrent time and mformatlon to enable

-them to reach a properly mformed decrslon on: the brd

. Directive provided that'in granting such. derogatlons the superv1sory authorrtles shall s
- 'respect the prmc1ples mentloned n artlcle 5. : -



(c) - the board of an offeree company is to act m the interests of the company asa
whole; : '

(d)  false markets must not be created in the securities of the offeree company, of
the offeror company, or of any other company concerned by the bid;

(e offeree compames must not be hindered in the conduct of their affau's for
longer than is reasonable by abid for thelr securities.

In order to attain the objective set out in paragraph 1, Member States shall ensure
that rules are in force which satisfy the minimum requirements set.out in t.he
followmg articles.

Article 6
Infbrination

Member States shall ensure that rules are in forcé requiring that the decision to make
a bid is made public and that the supervisory authority and the board of the offeree
company are informed of the bid before this decision is made pubhc

‘Member States shall ensure that rules are in force requmng the offeror to draw up
and make public in good time an offer document containing the information
necessary to enable the addressees of the bid to reach a properly informed decision
- on the bid. Before the offer document is made pubhc, the offeror shall communicate

it to the supervisory authority. ' :

. Those rules shall require that the document state at least :

- the terms of the b1d |

- the identity of the offeror or, where the offeror is a company, the type name
- and registered office of that company;

- the securities or class or classes of securities for which the bid is made;

- ' the consideration offered for each security or class of securities and the basis p

of the valuation used in determining it with partxculars of the way in which
that eonsndratlon isto be given ;

- the maximum and minimum percentages or quantities of secumles wlnch the
- ‘offeror undertakes to acquire; -

- details of any existing holdmgs of the offeror in the offeree company,
- all conditions to which the offer is subject;

- the offeror’s intentions with regard to the future business and undertalnngs of
' the offeree company, 1ts employees and its managmnem

s



Lo . .the penod for acceptance of the b1d whlch may not be less than four weck<

_of more than ten weeks from the date ori whmh the documcnt is madc pubhc

e ‘where ‘the consideration - offered by thc offcror 1nc1udes secuntlcs R

. mformatxon about those securmcs

. -;'Mcmber States shall ensure- that rules are in force rcqumng that the partms toa bld L
to provide the supcmsory authonty at any time on request with all information in . - -

their’ possession .con¢erning the bid whlch the supcrvwory authonty consxders
necessary for thc dtschaxge of i 1ts funcnons ' .

o Anmlc 7

Dnsclosure

PRI

B Member States shall ensure- that rulcs are.in torcc Wthh requuc a bid to. be madc- o
© public'in such a way as to avoid thc crcat:on of false markets in the secuntles of thc o

offctce company or of the offcror

2.

" Member. States shall -ensure that mlcs are m force whjch provxdc for thc disclosure “‘ A
_ of all information or documents rcqmred in such a-manner as to ensure that thcy are ' -

both readﬂy and promptly avaﬂablc to the addressccs of the b1d
Amdc 8

Obhganons of the board of the oﬁ'eree company

: Mcmber States shall. ensurc that rules are in force requmng that

:a)

aftcr recelvmg thc mforma’uon concermng thc bxd ‘and untll the result of thc bid is-

made public, the board of the offerce company. should abstam from any - action .

- which may result in the. ﬁustmtlon of the’ offer and notably from ‘the issuing of . -

shares which may result in a lasting nnpedxmcnt to the offeror to obtain control over”
- the oﬁcrcc company, unless it has the prior. authonsatlon of the gcneral meetmg of -

. the sharcholdcrs gwen for tlns purposc

b

‘—'the board of the offeree company shall draw up and make pubhc a document scttmg L

- outits 0p1mon on the bid togcthcr w1th thc rcasons on wh1ch itis based

. '.C)

Artlclc 9

Rules apphcahle to the conduct of blds

o~

“In addmon Membcr States shall ensure that mlcs are m forcc Whlch govem the conduct
. of bids at lcast for the fol]owmg mattcrs

a)
b)

w1thdrawal or nu]hty of the bld
rcwsxonofbmls - ‘ », : : T

compe’ong btds ,

d.tsclosur_c of t_hc rcsult of bids ..



~

Article 10

Mandatory bid -

Where a Member State provides for a mandatory bid as a means’ to protect the

mindrity shareholders, this bid shall be launched to all shareholders for all or for a
substantial part of their holdings at a prlce which meets the objectlve of protectmg
their interests. - :

- If the.-rrllaridatory bid comprises only a part of the sedixrities of the offeree company -
and-the shareholders offer to sell to the offeror more shares than the partial offer
covers, shareholders should be treated equally by means of a pro rata treatment of .

their shareholdmgs N T

: Ax‘ticle 1
Transposition of the Directive

Member States shall ensure that the laws, regulatlons and administrative prov1510ns

or other mechanisms or arrangements- necessary for them to comply with thlsl

‘Directive are in force before 1 April 1998.

Member States shall communicate to the Commission ‘theA provisions or other
. arrangements referred to in paragraph 1, making express reference to this Directive.

. Atrticle 12

) Addresses of the Dlrectlve .

ThlS Dlrectwe is addressed to the Member States.

o

N
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