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The Councrl 51g,ned the Conventron on the protectron of the hnancral interests of the\ .

European Communities’™ ‘on 26 July 1995, The Council Act - spegifies that this first
p |

*. Convention instrument is "to be supplemented shortly afterwards by another legal insfrument,
- insuch-a way as to rmprovc the eﬂcctlvencss of protection undu cnmmal law of the

['uropean C ommunities' fi ncmclal interests”.

' 'The present proposal corresponds to this Council request, taking account of the fact that the -

Convention signed on 26 July 1995 covers only some of the questlons which featured in both

. the Commission proposal  submitted to the Council ‘in July 1994® and in the
‘Council Resolution of December 1994 on the protectron of the financial mterests of the

European Commumttes“’

; [ The draft Councrl Act estabhshmz the Protocol

: thh reference to- thé mstltutronal framework of the present initiative, the: Commlssmn is.

aware that the choice of an instrument falling under Title VI of the Union Treaty. rather than

* aCommunity instrument continues to provoke objections. The Partiament defends the position™ -
according to which legls]atlve action in the. area of the protection of Commumty financial '

mterests should be set in the Commumty framework

" In the absence of substantlal amendments to mstttutlonal data since the Commrssron s 1994
* proposal, .the reasoning which led it at the time to base its initiative on penal protection on
" Title VI of the Union Treaty remains valid, even if that does not prejudlce any eventual
- Community competence in, penal matters ‘and even’ though the Council in its Act of -

26 July 199‘3 left open the questlon of the legal nature of the second mstrument

-U-, The draft Protocol o o 'l SR e

Artlcle 1 defines the concepts of "Conventlon" "fraud", "fraud offences and "1egal person
for the needs of the present Protocol . -

Tltle 11 mentmns hablllty of legal persons. -

.Artlcle 2 estabhshes the cnmmal hablllty of legal persons for fraud

/

: Arttcle 3 provrdes for an addltlonal hablllty for. legal persons which apphes in srtuatlons in .
- which any damage- has been caused to the financial interests of the European Commumtles ‘

without constrtutmg a de facto or de 1ure cnmmal offence.

- Article 4 specrﬁes that the hablhty of legal persons is wrthout prejudlce to the 11ab111ty of -

natural persons who perpetrate offences

Article 5 determmes the nature of the penaltles to be provrded in cases of Ilabrhtv of legal C
' persons ' S ‘

A OJ NoC3l6 27.11. 1995 p 48, -
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Title HI is cohcerned with laundering.

_ Article 6 makes laundering of the profits from a fraud atfectmu 1hc Communities' f'manmal
mterests a criminal offence. :

Tnle IV lays down the rules appllcable for the priority |urlsd|mon mechanism.

Article 7 sets out the principles appllcable for centralizing proceedmgs in cases of complex -
CTOSS- border fraud. :

Artlcle 8 specifies the criteria to be applied to determme prlonty Junsdlctlon
Title V is concerned with assnstanc.e and Judlcml cooperation.

This Title is added for reflection oriiy and does not form part of thé Commission initiative, -
‘given its limited powers of proposal, in the framework of Title VI of the Union Treaty, on
questions falling * under Artlcle K.1. (1) to K.1.(6) but excluding K.1. (7) on JudlCIal )
cooperation.

Atticle 9 sets out th principles l()l dm,u (.oopudnon l)dxud on a nelwork of Ilalson
magistrates.

Article 10 provides the procedures to be used for direct cooperation ‘

‘Article 11 establishes the mechamsm for cooperation in the 1mplementatlon of centrallzed -
proceedmgs

Article 12 speciﬁes the-cooperation procedures.
Title>VI deals with the setting up of a register on fraud'prosecutions '

Article 13 sets up the register Wthh centralizes information on fraud prosecutlons whlch are-
before the competent ]udlcxal authormes in the Member States :

Article 14 specifies the procedures to be used for this register. -
“Article 15 'ensures‘the protection of personal data.

Title VII provndes for apphcable measures which will be taken .in accordance with
Artlcle 16.

Title VIl estabhshes the Jurlsdlctmn of the Court of .Iustlce

Article 17 confers.on the Court the power to glve prehmmary rulings in the framework of
dispute procedures '

Title IX contains final provisions.
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Proposal for a
COUNCIL ACT

-drawing up the addllmnal I’rolocol to the ¢ onvcnnon on
lhe plotcclron ol the K umpcan ( ommunlllcx Im,mual mluests

i THE COUNCIL OF THE EUROPEAN UNION

Havmg regard to the Treaty on European Union, and in partrcular Artlcle K 3(2)(c) thereof ‘

- Havmg regard to the proposal rrom the’ Commlssmn : V ' '
Havmg regard to the oprmon of the European Parhament( >

Whereas “Articles 209a of the EC Treaty, 781 of thc ECSC Ircaty and I8?a of the
Euratom Treaty require the Member States to combat fraud ar,amst the ﬁnancral mterests of
- the Commumtles o . :

Whereas, by Act”’ of 26 Iuly 1995, the Councrl drew up the Conventlon on the protectron of'.
the European Commumtres ﬁnancral interests;- v _ . -

Whereas for the purposes of attammg, the objectrves ot the Uhion, the fig g:,ht against fraud .
affecting- the financial interests of the European Communities is:a matter of common interest.
falling in part wrthm the scope of the cooperatlon establrshed by ”{ltle V1 of the Treaty

Whereas the Conventlon of 26 July 1995 is only a first measure

: Whereas to fight fraud effectively, that Convention must be amphﬁed by the attached
Protocol so-as to improve the level of crlmmal protectron of. the fmanc1al interests of the .
‘European Commumtres : . :

- HAS DECIDED to draw upr the addmonal Protocol to the Conventron annexed hereto, which - N
has been srgned today by the Representatrves of the Governments of the Member States of

the Umon , N

RECOMMENDS that it be adopted by the Member States in accordance wrth thelr respectrve ’

constrtutronal requlrements ‘ ; '

" Done at Brussels, RN L L For the Council
K S : ' o The Presldent

W 0JNoC
@  QJNoC
@ OJ No.C 316, 27 ll 1995, p 48.



ANNEX

PROTOC ()L
drawn up pursuant to Article K.3 of the Treaty on Furopean Union,
to supplement the Convention on the protection of the
Furopedn (‘ommunmu financial interests

“The High Contractmg, Parties to this Protocol bemg7 Member States of the European Umon
Referring to the Act of the Councrl of the European Union of ...,

: .Desmng to ..., B v

HAVE AGREED ON THE FbLLOWING .Pli{OVlSlONSE

- TITLE |
Definitions

Article 1 -
For the purposes of this l5rotocol the following definitions shall npply'

(a) "C onventron means ‘the (‘onventron on the protectlon of the European Communities'
~ financial interests, drawn up in- Brusselq by Act“’ of the Council on 26 July 1995,

(b) "fraud" means fraud against the financial interests of the European Communities as
~ defined in Article 1 of the Convention, regardless of the nature of the partlcrpanon in
_the fraud, and attempts to commit fraud

(©) offences of fraud" means the acts or omissions set out in Article 1 of the Convention,
without prejudice to. Article 2(2) thereof

(d) -"leg‘al person” means any legal pe'rson under the applicable national law, not including
States exercising the prerogatives of a State and public international organizations.

"TITLE II
Legal persons

 Article 2
Any legal person is crlmmally liable where an offence of fraud is committed on its behalf.

This liability may be incurred by any body, Ieg,al representative or any person havmg de jure
or de facto decision-making power in the eenterprise, and by any other person acting on behalf
of the legal person. : ‘

" Article 3

In the absence of an offence of fraud being legally established in conformity with Article 2,
any legal person shall be liable where harm is caused by an act or omission, either of them.
being committed intentionally or negligently, by one of the persons mentioned in the second
paragraph of Article 2 acting on behalf of- the legal person.

. 0J No.C 316, 27.11:1995, p. 48."



Al trcle 4

‘ The llabrlrty ofa legal person under Artlcles 2 and 3 shall be wrlhour prejudlce to the lrabrhty B

of natural persons who. are perpetrators mstrg,ators accessorres or ]orntly responsrble in"

. relatlon to"the same acts

- /'iicnmmally liable under Amcle 2 shall be Irable to

. that person rshall be. cnmrnally hab]e in accordance wrth Artrcle 2

. ;a-_f,figL'Ankw

Each Member State shall take the necessary measures to ensure that the leg,al person

'held liable may be subject to: penaltles whrch are prOportronate to the nature and the

serrousness of the acts

Each Member State shall take the necessary measures to ensure that a legal person o

- . fines;.

e ,dlsquallﬁcatron measures,

- measures for public exposure and publlcatron of the ;udr.,ment dehvered
-, placing under judicial supervision; ,
- ~a Judrcral wmdmg-up order :

: ‘Each Member State shall take the necessary measures to ensure that a Iegal person lrable o
under Artrcle 3 shall be lrable to . - :

i

f—' o pecunlary penaltles
- disqualification measures; : ‘
N _measures. for publlc exposure and publrcatlon of the |udg,ment dehvered

,"'In aH cases, direct. or mdrrect profits from- acts done to the detrlment of” the"“
‘Commumty s ﬁnancral mterests shall be conﬁscated

~ TITLE I _:.f, B
"Laundering. R

Artlcle 6

«'The laundermr, of proﬁts made from fraud shall be establrshed as-a crrmrna] offence

and shall be regarded as a.-form of  criminal conduct .as defined -by -

o " Council Directive 91/308/EEC of 10 June 1991 on the preventlon of the use. of the
.ﬁnancral system for the purposes: of money laundenng ) '

- ‘The laundenng of the said proﬁts mcludes all acts: done mtentronally as set out in the
th1rd 1ndent of Article 1(1) of D1rect1ve 91/308/EEC :

Where an offence of money laundermg, is committed for the beneﬁt of a Tegal person

o
-~

(2)

~OI No L 166, 28:6.1991, p. 77. - =~
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‘linked with. one another

TFILE IV
Priority jurisdiction
' Articl’e 7
In the interests of the sound admmlbtratlon of justice, In\’csltgdtl()n'% shall be- ;:,loupcd )
together within a-centralized procedure each time a fraud offence concerns-several

Member States, or when one or more offences arise from a series of acts done by
persons acting together in pursuance of a Jomtly agreed plan or when' offences are

The procedure in. paragraph 1 is not intended to confer exclusive jurisdiction. It shall

e applicable unless there are overriding objective reasons for derogatlon

To 1mplement the centrallzed proceedings, each Member gtate shall deem: acts done on
the territory ot anotheu Member State to have been commmed on lts own terntory

Artlcle 8

The power to implement the centralized procedure shall lie with the authontxes
respons:ble for investigation for the purpose: of prosecution in the Member States on
whose’ temtory the greatest number of the following are satisfied: -

- ' place where the matenal acts or omissions occur,

- . place of arrest of persons.having participated in- the fraud

- home or usual residence of the same persons;

- - place where the evidence is identified or located:

- head office of the legal person-or other business estabhshment involved in the :
fraud. : :

- Where junsdlctlon :cannot be determmed on -the basrs of the cntena set out in

paragraph 1, the Member. State whose authorities are résponsible for investigation for
the purpose of prosecution and to whom the essential facts of the fraud were ﬁrst

“submitted shall have jurlSdlctIOl'l to 1mplement the centralized procedure

TITLE \%
Assistance and. judlcml coo‘peration""

Artlcle 9

Member States shall provrde mutual assistance for all judicial proceedmgs relatmg to
fraud i in accordance with Article:6 of the Convention.

_The provusnons of this Protocol relatmg to Jud1c1al cooperation in the area of protection

of ﬁnancxa.,l interests of the European Communities shall not affect the supplementary
provisions of any other Conventions binding the Member States concerned.

Member States shall develop regular cooperation at operatlonal levelbetween members

_of the judiciary or persons vested with prosecution powers in national criminal

proceedings; based whenever possrble on a network of liaison judges

e

Tltle V of the Protocol does not form part of the Commission initiative pursuant to
Article K.3(2). it is ‘submitted for the Council's reflection as guidance to supplement the
substance of the text.



Article’10-

l Requests for |ud|ua| dsslst.mcc shdli bc lmnsmlltcd ducu hctwccn |ud1ud| autho:ltlcs Lo
‘and’returned in the sanve way. o T :

Thc rcquest and the accompanying documcms shall be translated into one of the
languages of the Member State on whose territory . the person to- whom-it. is° addressed
18 estabhshed ' : : :

to

3. - Procedural documents may be. addressed to’ the recrptents dlrect by any means.

4 Facts lawfully estabhshed in-one. Member State shall in all. the other Member States
~ constitute-admissible evrdence in the same way as. ev1dence estabhshed in accordance )
. with natlonal law ) \ :

"A'rﬁcle "o T

Where a centrahzed procedure is approprlate the approprlate authonty e1ther drrect or'via“
~'the- liaison- judges, shall make immediate contact with the competent authority .in the =
. Member State concerned, for the purpose of cooperating in determining responsrbrhty for
~’prosecution and assigning the case-file,. specifying the relevant points in favour of
centralization. In all appropriate cases, the authorities concerned shall contact the C ommlsslon
whlch shall provrde all the necessary ‘assistance. :

Artlcle 12
! o The appropnate authority of the Member State to whrch the proceedmgs are a551gned |
‘ shall decnde w1thout delay 1f it-will take char;_.,e of them Any refusal must be explamed =

"2 Until the- dec1sron on, assrgnment of the file is made, the appropnate authonty of the
-~ 'Member State which assigns the proceedmgs shall - carry out all urgent action fallmg
“within its Junsdtctlon ‘ R ;
‘3. Member States shall recognize: recrprocal]y the vahdlty ‘of actions taken in accordance‘ _
~ with national procedural rules before the centrallzatlon of prosecutron Actlon taken in
this way . shall be presumed to. be in order S . :

4. Any appropnate authonty of a Member State of which the proceedmgs are not taken up :
_‘shall inform the Commission of the refusal so as to enable the-Commission to provide
all the necessary support to bnng the proceedings to a successful conclusron

X

o " TITLE VI -
Register. of fraud prosecutions .

Artlcle 13

" 1.7 There shall be a central register of prosecutrons commenced by the JudlClal authorities -~
. (prosecutors,, public investigating officials and assistants) of the Member States for -
- fraud offences Its estabhshment shall be w1thout prejudice to Commumty powers. -

‘A commlttee consrstmg of representatrves of each Member State and of the Com mission
shall be given respon51b1hty for the proper apphcatlon of the provrsrons of thls Title

_as regards the reglster .



.
-

The régisl‘cr shall contain the follnwing data on persons who are prosecuted;

(a) - name, dale place of birth, natmndllly dl‘ld ulhu elements Lndblmb the per son to

, be |dent1h ed

(b). the acting judicial authority and the case re_fercn'ces';

,(C) “the bffences and the charges brought~ together with dates and places;

(d) previous conv:ctlons in so far a,s they relate to offences mvolvmg orgamved crime
or economic and ﬁnanc1al crime.

Artlcle 14

The judicial authorities shall communicate the data to be recorded and shall update -
them. .

D:rect access- to data shall be granted only to an ‘investi g,atlng, authority desu gnated by
each Member ‘State. Such data shall be commumcated only to a Judlcml authority

‘ 'responsxble for prosecution of fraud offences.

The establishment of computenzed processing procedures which allow transmission of

- specific information on a unilateral request from the relevant authorities shall be

authorized on condition that this form of transmission is considered appropriate on
account of the number of transmissions or the urgency of the matter, while respectmg.
the Iegltlmate interests of the persons concemed ' :

Artlcle 15

Personal data shall be protected agamst unauthonzed access. Member States and the -
Commission shall give this protection in the light of the pnnmp]es laid down in
European Parhament and Council Dlrecuve 95/46/ECY,

- The Court of Justice of the Eumpean Communmes shall have jurisdiction to give:

TITLE Vi

Implementation
\

Article 16 - .

The Council," on the initiative of any Member State or on a pvroposal from the
Commission, shall adopt the necessary measures for the implementation of this Protocol.

‘lmp]emenu ng measures may provide for practlcal arrangements for cooperation between

the Member States concerned and the Commlssmn to resolve partlcular cases.

TITLE vIII
Junsdlctm of the Court of .lustlce

Artiele 17~

pfehmma:y mimgs on the mterpretmon of this Protocol and its mplcmentmg rules
(f any), wd ﬁw of thz Convention 1tse]f : 7

S O3 No L 26K 33141995, . 30
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. at the request of a Member-State or the C ommtssron rulmg,s on.any pomt of' contentton
* concerning this Protocol

at the request. of a |ud|cral authonty, rulm;:,s on any tonllru ol |urrsd|ct|on in the.
: apphcatron of rules on-the’ centrahzed proceedmr:,s - ‘
) TITLIL IX
Final provisions

' Artiéle 1.8'

. This Protocol shall be submrtted f'or adoptron by the Mcmber States n accordance with
- their several constrtunonal requlrements :
Member States shall notrly the Secrelary Ccneral of the C ounul of the l*uropean Unron
of the completion of the. procedures requrred by their several constrtutlonal rules for the :
adoption of this Protocol

Thrs Protocol shall enter mto force mnety days after notrﬁcatron under paragraph 2 by
. whichever Member State of the European Union is, following the "adoption by the
" Council of ,the European.Union of the Act establishing this Protocol,: the last to
accomplish to this formality. However, if the Convention has not entered into force by -
, that date this Protocol shall enter mto force when the Conventron enters into force

Artlcle !9
' Thrs Protocol is open to any State wh1ch becomes a Member of the European Umon

The text of this Protocol in the language of the Member State prepared by the ’
. -Counc1l of the European Umon shall be deemed authentic. '

: Accessron mstruments shall be deposrted wrth the deposrtary
- This Protocol shall enter into force for all Member States ninety. days after the deposrt

of its instrument of accession or on the date of the entry into force of this Protocol, if -
it has not yet entered mto force by the end of the said perrod '

Artlcle 20

. The Secretary General of the Councrl of- the European Umon shall act as deposrtary of
: _.th1s Protocol »

The deposrtary shall pubhsh in the Off cial Joumal of the European Commumt|es
information on the progress of adoptions and accessions, declaratrons and reservations,
'and also-any other notrﬁcatlon concemmg this Protocol

IN WITNESS WHEREOF the unders1gned Plempotlentarres have hereunto set their hands

Done at..-‘ ........ LOM o masrngle ongmal in the Damsh Dutch Englrsh mesh
French, Gennan Greek Trish, Ttalian, Portuguese; Spamsh and Swedish languages each text
being equally ‘authentic; such orlglnal remaining" deposited in the arch1ves of the
'Secretarrat—General of the Counc1l of the European Umon :

'- 10 -.
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