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EXPLANATORY MEMORANDUM
' In 1989 the Council authorized the Comniiséion to negotiate an agreement on mutual
administrative assistance in customs matters with the EFTA countnes -Negotiations took

. place between the Community and all the EFTA countries; including Switzerland,

culminating in Protocol 11 to the Agreement on the European Economic Area,! to Wthh
‘ Sw1tzerland d1d not in the end accede

~ Therefore, in order estabhsh the same type of administrative assistance with Smtzerland _

as exists with other EFTA countries and with' the Central and Eastern European countries,
the Council authorized the Commission on 26 February 1996 to negotlate a 51m11ar
protocol to the free trade agreement w1th Switzerland 2

) In accordance with these directives, the Commxssmn in halson with the relevant Councﬂ

working party, negotiated an agreement in'the form of-an exchange of letters concemmg '

~ an additional protocoI to. the Free trade agreement.
The exchan_ge of l_ett_ers was initialled on 22 January.

_ . The Community must now sign the exchange of letters and conclude the agreement.

b OIL1,3.1.1994. _ - -
2 0JL300,3112:1972. R R )
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-COUNCIL DECISION

concerning the conclusion of the agreement in the form of an exchange
of letters adding to the Free Trade Agreement between the European
Economic Community and the Swiss Confederatlon an additional
protocol on mutual administrative assistance in customs matters

(971....../[EC)
THE COUNCIL OF THE EUROPEAN UNION,

having regard to the Treaty est'ablishing the European Community, and in particular |
Articles 113 and 228 (2) thereof,

having regard to the Commission’s proposall,

whereas, for mutual administrative assistance in customs matters to take ‘place
between the two parties, it appears necessary to add an additional protoco! to the Free
Trade Agreement concluded between the European Economic Community and the
Swiss Confederat10n2

whereas negotiations to that effect have taken place with the Swiss Confederation and
have led to an agreement in the form of an exchange of letters which it is in. the
Commumty s interest to approve; -

HAS DECIDED AS FOLLOWS
Article']

The agreement in the form of an exchange of letters between the European
Community and the Swiss Confederation, adding to the Free Trade Agreement
concluded between the European Economic Community and the Swiss Confederation
an additional protocol on mutual administrative assistance in customs matters, 'is
_hereby approved in the name of the Commumty

If the agreement d1d not enter into force on 1 July 1997, it W111 temporablly be applied
as from this date.

The text of the agreement in the forrn of an exchange of letters is annexed to the
present decision. "

Article 2
The President of the Council is hereby authorized to designate the persons authorized
to sign the agreement in the form of an exchange of letters, referred to in Article 1,
with a view to committing the Community thereto.

Article 3
This decision shall be published in the Official Journal of the European Communities.

Doneat ............... , on ...... 1997

'jocC
2JOL300du31.12.72, p. 189



For the Council

The President



 AGREEMENT IN THE FORM OF AN EXCHANGE OF LETTERS
BETWEEN THE EUROPEAN COMMUNITY
AND THE SWISS CONFEDERATION
* ADDING TO THE FREE TRADE AGREEMENT
AN ADDITIONAL PROTOCOL |
ON MUTUAL ADMINISTRATIVE ASSISTANCE
IN CUSTOMS MATTERS

2 &



AGREEMENT
in the form of an exchange of letters amendmg the Agreement of 22 July 1972 ‘
between Sw1tzerland and the European Economlc Commumty

] ~A.- Letterfr‘oné the European Communiiy
- Brussels;
Sir,

I have the honour to refer to the negotlatlons between representatlves of the

- Commumty and the Swiss Confederatlon with a view to concludmg an agreement on

" mutual assistance In customs matters addmg an addltlonal protocol to the agreement‘ '

of 22 July 1972

This additionél protocol, the text of which is annexed hereto, will form an integral part -
of the agreement of 22 July 1972 and will enter ‘into-force on the first day of the
second month foilowing the date of notification that- the necessary procedureo'hove ,
‘been accomphshed Pending the accomphshment of those procedures it shall apply f
-prOVlSlOrlally from 1 July 1997. ' ‘

, I'Should be gr_ateful if you would confirm the agreement-of the Swiss.Confederétidn to

the aforegoing.
Yours faithfully,

For the Council of the European Union -

" B Letter ﬁ’ont the Swiss Co'nfe__derat'ion. ‘
Berne,
Sir,

I have the honour to acknowledge receipt of your Ietter of today s date with the

_'followmg content..

“I have the hdnour ‘to’ refer to the negotiations between -representatives of the
' Community and the Swiss Confederation with a view to concluding an agreement on
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mutual assistance in customs matters adding an additional protocol to the Agreement
of 22 July 1972.

This additional protocol, the text of which is annexed hereto, will form an integral part
of the agreement of 22 July 1972 and will enter into force on the ﬁrst_day~of the
- second month following the date of notification that the necessary procedures have

been accomplished. Pending the accomplishment of those procedures, it shall apply
" provisionally from 1 July 1997. ' '

I should be grateful if you would confirm the agreement of the Swiss Confederation to
the aforegoing.” ‘

I can confirm the agreement of the Swiss Confederatiori to the aforegoing. ‘
- Yours faithfully,

. For the Swiss Confederation -

Ly



ADDITIONAL PROTOCOL ON MUTUAL ADMINIS'I RATIVE

For the purposes of this Protocol [ SRR

g a)v

ASSISTANCE IN CUSTOMS MATTERS

- ARTICLE1 -~
-~ Definitions '

"Goods" shall mean all goods falling within Chapters 1 to 97 of the - -
‘Harmomzed System 1rrespect1ve of the scope of the agreement of 22 July”

19725

b)

)
~ which has been appomted by a Contractmg Party- for this- purpose and .

“

"custorns leglslatlon shall mean any legal or regulatory provrslon adopted
by the European Communrty or by Swrtzerland governlng the import,
export, and transit of goods and therr placing under any customs

' procedure 1nclud1ng measures of prohrbltron restriction and control

4

~

: apphcant authorlty shalI ‘mean a'c'omp‘étent administratiVe authority
-'which has been appointed by a Contracting Party for thls purpose and -
whrch makes a request for assistance in customs matters '

"requested authority s’hal‘l mean a co'mpetent"adrninistrative authority '

which receives a réquest for a531stance in customs matters;

- "breaches of customs legislation" shall mean any violation or attempted

violation of that legislation.



1.

ARTICLE |
S_QQEQ o . | :

The Contracting Parties shall assist each other, in the areas within their
jurisdiction, in the manner and under the conditions laid down in this Protocol, in

benSuring that the customs legislation is correctly applied, in particular by the

prevention, detection and investigation of operations in breach of that legislation.

'Assistance in customs matters, as provided for in this Protocol, shall apply to any

administrative authority‘ of the Contracting Parties which is competent for the -
application of this Protocol. It shall not prejudice the rules governing mutual
assistance in criminal matters. Nor shall it cover information obtained under

Epo'Wers exercised at the request of the judicial authorities, except where

commun1cat1on of such information has the prior authorization of the said

authorities.’

CARTICLE 3 '
Assistgnce on request

"At the request of the applicant authority, the requested authority shall furnish it .

with all relevant information- which may enable it to ensiire compliance with-
customs legislation, including information regarding operations noted or planned

which are or might be in breach of such legislation.

At the request of the applicant authority, the requested authority shall inform it
whether goods éxported from the territory of one of the Contracting Parties have
been properly imported into the territory of the other Party, specifying, where

4

appropriate, the customs procedure applied to the goods.

At the request of the applicanf authority, the requested authority shall; within the

framework of its laws, take the necessary steps to ensure special surveillance of:

‘(a) natural or legal persons of whom there are reasonable grounds f01

believing that they, are or have been in breach of customs legislation;

(b) places where goods are stored in a way that gives grounds for suspecting -
~ that they are intended to. supply operatlons in breach of customs

legislation;

- (¢) " movements of goods notified as possibly giving rise to breaches of

customs legislation;



RN

(d) means of transport for Wthh there are reasonable grounds for behevmg
A _that they ‘have been are or may be used i in operatlons in breach of
‘customs legislation. '

' 'ARTICLE4 -~

ntane us assi ance o

The Contracting Parties shall'prov‘i'de each other, at their own 'i.'nitiative and in

"accordance with therr laws, rules and other legal 1nstruments wrth assrstance if they

. ﬁcons1der that"to be. necessary for - the correct apphcatlon of customs legrslatron
: _partrcularly when they obtarn 1nformatron pertamlng to '

- operations which are ;or,appear, to be in breach of such legislation and . -
which may be of interest to the other Contracting Party; -

- : 'new means or methods employed in catrying out such operations; -
~ -goodsknownto be subject to breaches of cust_dmslegislat'ion;' '

. natural or legal persons of whom ther‘e are rea’sonable grounds for '

_ belieying that they are or have been in breach of customs legislation;

- meansof transport for which there are reasonable grounds for "believing
that they have been are or may be used in operatrons in breach of

' customs legrslat1on



ARTICLE 5
Delivery/N Qﬁﬁ cation

At the request of the applicant authorlty, the requested authorlty shall, in accordance
-with its legislation, take all necessary measures in order :
- to deliver-all documents
S -to notify all dec151ons as well as any other relevant act Wthh forms part
of the procedure in questxon _ ,

falling within the scope of this Protocol to an addressee, residing or established in its
territofy In such a case, Article 6 (3) shall apply to the request for delivery or
~ notification.

ARTICLE6
. Form and substance of requests for assistance

—

1. Requests pursuant to this Protocol shall be made in Writing.. They shall be

' accompanied by the documents necessary to enable compliance with the re‘queét.

When required because of the urgency of the situation, oral requests may be
accepted, but must be confirmed in writing immediately. 4

C2. Requests pursuant to paragraph 1 ._shall include the following_ information :

(a) " the afnplicant authority making the re‘quest';.
(b) the measure requested;
© the object of and the reason for the request;
(d)  the laws, rules and other legal elements involved;
- (e) indications as exact and comprehensive as possible.on the natural or
'  legal persons who are the target of the investigations;
® a summary of the relevant facts and of the enquiries already carried

out, except in cases provxded for in Article 5.

3.. Requests shall be submitted in an official language of the requested auihofity or.
in a language acceptable to that authority. | '

4. If a request does not meet the formal requirements, its correction or compleﬁon
may be requested; precautionary measures may, however, be ordered.



i r[‘ - J " . .
Execution of regug'sts'

. I'n order to comply with/a request for assistance, the requestEd authority shall
:' proceed within the hmrts of its competence and avallable resources, as though it

were acting on its own account or at the request of other authorities of that same.-

‘Contracting Party, by supplying information- already possessed, by carryrng out

: appropriate-enquiries or by_arranging for them to be carried out. “This provision

. shall also apply to the administrative department to which the_'reque:st\has been

‘ addressed by the réque’s'ted» authority when the latter cannot act onits own.

2.0 Requests for assrstance shall be executed in accordance with the laws rules and

) other legal 1nstruments of the requested Contractmg Party

Duly authonzed officials of a Contractmg Party may, with the’ agreement of the

oother Contractmg Party involved.and subject to the ¢onditions lald down by the

latter, obtain from the offices of the. requested authority or other authority for |
which the requested authorrty_ is responsible, information relatmg to operations

" which ‘a‘re_ or 'may be in breach of 'customs'_‘legislation which the applicant -

~ authority needs; in the context of an enquiry, for the purposes of this Protocol.

" Officials of a Contracting Party may, with the agreement of the other Contracting
,Party involved and subject to the conditions 1a1d down by the latter be present at -
: enqumes carrled out in the latter's territory.

A&TICLE 8 ‘
Fgrm in. which_ 1nformatrgn is to be commumcated

“The requested authorrty shall commumcate results of enqumes to the apphcant
. authorlty in the form of documents certrﬁed copies of documents reports and the -
like. " L -

__The documents prov1ded for in paragraph 1 may be replaced by computerlzed -

o mformatron produced in any form for the same purpose o



ARTICLE 9

Excepti igati 1 istanc

The Contracting -Parties may refuse to give assistance as provided for in this
Protocol, where to do so would: | ‘

A ‘ (a) be likely to prejudice. the sovereignty of Switzerland or that of a Member
State of the Community which has been asked to provide: assistance
under this Protocol; or . '

(b)  be likely to prejudice public policy, security or other essential interests,
in particular in the cases referred to under Article 10 2); or

-(c) involve cufrency or tax regulations other than customs legislatidn_; or

(d) violate an industrial, commercial or professional secret.

“Where-the applicant authority requests assistance which it would itself be unable
to provide if so asked, it shall draw. attention to that fact in its request. It shall
the'n'b_e for the requested authority to decide how to respond to such a request.

If assistance is refused, the decision and the reasons therefor must be notified to

~

the applicant authority without delay.



provxslons applylng to the Commumty 1nst1tutrons

. ARTICLE 10
Any information commumcated 1n whatsoever form pursuant to this' Protocol *
shall be of a confidential or restricted nature, dependlng on the rules apphcable in-

. each of the Contractmg Parties. It shall be covered by the: obhgatlon of official . ‘
secrecy and shall enjoy the protection extended 'to"similar- mformatron under. the

relevant laws of the Contractmg Party which received it and the correspondrng‘

-

.Personal data, that is all information‘relating to an. identiﬁed.r—or. identifiable-
individual, may be exchanged only where the r‘eceiving' Contracting Party .

- ) 'undertakes to. protect such data in at least an'equivalent way to the one apphcable

L VS I .

to that partlcular case in'the supplyrng Contractlng Party.

- . ARTICLELI . - -
- R 'Llseg f_'infgrmfatiog'*

»Informanon obtamed shall be used solely for the purposes of - this- Protocol .

Where one of the Contracting Partres requests the use of such information for

_ﬂother purposes it shall ask for the prior written consent of the authority which
. furnished the 1nf0rrnat10n Such use: shall then be subject to any restnctrons laid
: down by that authorlty ' '

' Paragraph 1 shall not 1mpede the use of infonnation in- any Judlclal or
admmrstratlve proceedlngs 1nst1tuted for fallure to comply ' with. customs

o leglslatron The competent authonty which supplled that mformatmn shall be: o
S notified of such use w1thout delay ' ' ' |

The Cc')ntracting Parties may, in their records of evidence, reports and te‘st_imonies -

-and, in proceedings and charges brought before the court's,' ‘use. as evidence

information obtained and documents consulted in accordance with the provisions -

“of this Protocol.



ARTICLE 12
" Experts and witnesses
An official of a requested authority may be authorized to appear, .within the
limitations of the authoriiation granted, as an expert or witness in j_udic'ial or
administrative proceedings regarding the matters covered by this Protocol in the-
- jurisdiction of the other Contracting Party, and produce such objects, documents or
authenticated copies thereof, as may'be needed for the proceedings. The request for an
appearance must indicate specifically on what matters and by. virtue of what title or

‘qualification the official will be questiéned._ ,

ARTICLE 13
- Assistance expenses

The Contracting Parties shall waive all claims on each other for the reimbursement of
| ~ expenses incurred pursuant to this Protocol, except, as appropriate, for expenses to
experts and witnesses and to interpreters and translators who are not public service

employees.

ARTICLE 14
Application

1. The apf)licatién of this Protocol shall be entrusted to the customs authorities of
" Switzerland on the one hand and the competent services of the Commission kathe
European Communities and, where appropriate, the customs authorities of the
Member States of the European Community on the other. They shall decide on all
practical measures and arrangements neceséary for its application, taking into
consideration the rules in force in the field of data protection.
2. The Contrac_ting Parties shall consult each other and subsequéntly keep each other
" informed of the detailed rules of implementation which are adopted in accordance
with the provisions of this Protocol. In particular, they shall exchange the list of
competent authorities authorized to intervene under this Protocol.

11



Joint declaration

The parties agree that a,wc')rk'ing group should be created by the Joint Committee to
* assist it in the management of the protocol on mutual administrative assistance. "



FIN TAL STAT

concerning the signing and conclusion of an agreement
in the form of an exchange of letters between the European Community and the
Swiss Confederation on an additional protocol to the free trade agreement
* concerning mutual administrative assistance in customs matters:

1. Title of operation:
Signing and conclusion of an agreement in the form of an exchange of letters
between the European Community and the Swiss Confederation on an additional
protocol to the free trade agreement concerning mutual ‘administrative assistance . .. -
in customs matters '

2.  Budget headings involved: S o
. No specific budget heading '

3. Legal basis:
Articles 113 and 228 of the EC Treaty

4. Description of operation:

4.1 General objective v
To provide a legal basis for the exchange of information and requests for
assistance between the Community and Switzerland with.a view to combating

customs fraud. .

4.2 Duration and arrangements for renewal

- Unlimited v(sani_e as the free trade agreement to which it will be annexed).

5. Classification of expenditure or revenue:
No expenditure or revenue foreseen '

6. Type of expenditure:
. None
7. Financial impact: -
The agreement will make it easier to obtain assistance from Switzerland in finding
- the information and evidence needed by Member State customs authorities for,
inter alia, the post-clearance recovery of customs duties evaded by frauds within
the Community. No direct expenditure or revenue is involved.

- 8. Fraud prevention measures:
'Not applicable: no expenditure involved.

9. Cost-benefit analysis: :
9.1.  Specific and quantified objectives; target population
- The usefulness of the provisions will ‘depend on what future customs
investigations.throw up by way of cases where - the information is available in
Switzerland (where Switzerland is, for instance, the place of establishment of the
- person organizing the transactions in question, the place of payment, the place of
transit to and from the Community or the actual place where goods are ‘stored).

o



‘Better international cooperatron makes fraud and breaches of the rules more
- difficult -to perpetrate and easier to detect and prosecute, and improves the -
_implemeéntation of customs legislation and thus all the financial and economic -

' measures stemming from it that are de51gned to protect the- Commumty s budget

92,
93.

- 10.

10.1

10.2

: economy and market

bﬁgounds for the operation " . ‘ - '
This is part of a strategy embarked upon by the Commumty in 1989 w1th all

nelghbounng countrles and its main tradmg partners.

Monit n evaluatl the erat on

It is up to the Member States to make proper use of the prov1510ns w1th the .
possibility of Community coordmatxon under the relevant Community provisions .
on mutual administrative assistance (Regulation No 1468/81). Any bllateral'

problems can be dealt wrth by an ad hoc workmg party.

Admlmstratwe expendlture 1Sect10n III, Part A, gf the Budget[

:I_mp__ t of the n mber of osts: oo
- The cost of ‘the human resources requrred by thrs measure will be met from :

existing resources.
Increase in cher administrative expendrture as a result of the operatro

~ The operating costs of this measure will be met from existing resources.

AW
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DG or department Name of official
1.SG T
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~ Legal Service

Date
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