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'EXPLANATORY MEMORANDUM'

_ Alongside the “framework - programmes and ‘speciﬁc 'programmes "the rules on
. participation and dissemination complete the legislative archttecture of Commumty

policy on research and technologlcal development.

Formmg a coherent whole, they constitute the administrative part of this measure, laying

. down. the rules to be complied with by all research players wishing to take part in the

specific programmes and specifying the partlcrpants obligations regarding the use and
dissémination of the research results.. These oblrgattons represent the quid pro quo of the
Community’s financial-contribution.

This proposal-follows the lines of the existing rules which were dra\m‘- up for the 4th -
Framework Programme. It also reflécts the conclusions of the Davignon panel

. ]
assessment,” the structure and priorities of the- 5Sth Framework Programme and the

experxence gamed in managmg the 4th Framework Programme.

~This is therefore an o eratlon of the “mnovatmn within contmul ” kind, and it has
p

been carried out with a concern to mal\e the proposed rules transparent and
comprehensrble ‘

w lth regard to contmulty, mentron should be made of

- the calls for proposals published in the Official Journal of the European Communities,
which are an excellent tool for selecting RTD actrons while ensuring that all research”
players enjoy equal opportumtres

- the transnational nature of the research consortia carry1n0 out RTD projects; -

- the requlrement that mternatronal orgamsatrons or legal entities estabhshed in thlrd
“countries participate by being added to a minimum number of entities established in a

Member State or Associated State, and that such partlclpatton be permrtted only if itisin
the interest of Community polrcnes, ' :

- the conclusion of contracts on the basrs of actual costs

- the obllgatron erther to use or to dxssemmate the research results

. The following constitute innovations: o

- the inclusion of common definitions for all speciﬁe programmes;

- rules governing the participation of legal entltres establlshed in third countries, drawn

up in accordance with the guidelines for the Sth Framework Programme and applrcable to
all specrﬁc programmes;

~

- the part1c1patlon of legal entities establlshed in thlrd couritries which have signed an

. international agreement in partrcular on the basis of Article 130m, ‘provided the
- agreement is actually implémented; | '

v



" - the definition of eligible costs;

- - -the option of paying general costs on a ﬂat-rate basxs S0 as to facilitate partlcxpatlon on
the basis of the total cost;’ ' S

- varying the rules on dissemination and use according to the project’s proximity to the -
market, which is - in pnncxple - reflected by the level of the Community financial
‘contribution; . .

- encouraging the use of results by making it possible,uunde;-certain conditions, to sign
exclusive rights agreements, especially where project_s are close to the market;

- the obligation to disseminate results even if they are not being used; |

- 1mproved protection for partxcxpants’ pre-exnstmg know-how ~which i 1s necessary for '
carrying out the RTD actlon, '

- a more important role for the technologlcal nnplementatlon plan, which now
constitutes a detailed and structured instrument for monitoring the use made of the
research results. :

Given the complexity-and technical nature of the subject matter, the Council Decision
- will be supplemented by detailed rules of application, subject to the favourable opinion of
the ad hoc committee, as was already the case with the dissemination rules for the 4th
Framework Programme in the case of the Treaty establishing the European Community.

Finally, with regard to the protection” of the Community’s financial interests, and more
particularly to administrative sanctions, this Decision will be supplemented by a Council
Regulation covering all internal policies. With this in view, standard contracts under the
5th Framework Programme will be drafted in stronger terms to enable Commission staff
_to provide the best possible guarantee of sound financial management.



97/0309 (SYN)

‘Proposal for a
, COUNC[L DECISION

concemmg the rules for the partrcrpatron of undertakmgs research centres and
-universities and for the dissemination of research results for the rmplementatron '
of the Fifth Framework Programme of the European Commumty ‘
(1998 2002) -

(Text with EEA rele\;ance)

: THE COUNCIL OF THE EUROPEAN UNION,
Havmg regard to the Treaty establrshmg the European Commumty, and m pamcular -
Artrcle 130j and the second paragraph of Artrcle 1300 thereof,

Havmg regard to the proposal from the Commrssnon'

Havmg regard to the opinion of the Econormc and Socral Comrruttee2

Actmg in. accordance w1th the procedure referred to in Artrcle 189¢ of the Treaty® in ° o

cooperation with the European Parlrament

Whereas the Fifth Framework Programme of the European Community activities in the -
-field- of research, technological -development .and demonstration (1998-2002)
(hereinafter referred to as “the Fifth. Framework Programm ’). was- adopted - by the-
- Decision of the European Parliament and of the Council No.../../EC*; whereas_the
detailed rules for participation by the Community, as set out in Annex IV to that Decision, .
must be supplemented by other provisions to be laid down in accordance with. Artlcle 130]
‘and the second paragraph of Artlcle 1300 of the Treaty, ‘ ’

Whereas the new provrsrons should be part of a complete colierent and transparent
framework so- that the specrﬁc programmes rmplementmg the Fifth 'Framework
Programme may be carried out in a harmomzed manner;

Whereas the rules for the participation of undertakings, research centres and umversrtres
~ must be adapted to the nature .of the research and technological development activities,
including demonstrationactivities (hereinafter referred to as “indirect RTD actions”;
.whereas, moreover, they may vary depending on whether the participant is based in a
Member State; an Associated State ora thrrd country and on its legal structure; -

olc
2 01C | : :
3 Opinion of the European Parlrament of [...], Counc1l common posrtlon of |..:] and Dectsron of the
European Parliament of |...].
40 L’
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Whereas, under the Fifth Framework Programme, the participation of legal entities of
third countries should be envisaged, in particular on the basis of international agreements;
whereas, however, the agreements concluded with the Community, in particular on the
basis of Article 130m of the Treaty, must be implemented in-.accordance with the principle
of reciprocity and the protection of intellectual and industrial property rights; whereas the
Community’s legal entities must accordingly enjoy genuine access to the research
programmes of the third country concerned, '

Whereas, in the soeciﬁc case of small and medium-sized enterprises, particular stress
should be laid on indirect RTD actions designed to encourage their participation, since
they can contribute to the creation and maintenance of jobs and to innovation; whereas, in
the case of research.and further to the approach of the fourth framework programme,
account should be taken not only of firms which meet the definition of small
and medium-sized enterprises given in Commission Recommendation 96/280/EC of
3 April 1996 concerning the definition of small and medium-sized enterprises® but also
of enterprises employing between 250 and 499 persons, in view of their potential impact
on employment

-Whereas the Joint Research Centre (JRC) takes part in indirect RTD actions on the seme
basis as legal entities established in a Member State or in an Associated State;

~ Whereas the Community financial participation must be paid to the participants against -
'Justlﬁcation of the eligible costs of the mdirect RTD action, although other ‘more
appropriate methods may be used;

Whereas the RTD activities should be carried out in compliance with the fundamental
principles of our society and, in particular, in compliance with ethical principles which
must be included among the criteria for selecting proposals for indirect RTD actions;

Whereas the rules for the dissemination of research results must guarantee the protection
of rights linked to obtalmng and using knowledge

Whereas the rules must take account of the interests of the Community and the legitimate '
 interests of the parties to any contract concluded as a result of the select1on of the
proposal for an mdirect RTD action; '

Whereas, in the case of mdlrect RTD actions, the rules must, generally speaking, be
adapted to the level of the Community financial participation or the proximity to the
market of the RTD activity in question, including demonstration;

Whereas ownership of the knowledge resulting from mdlrect RTD actions is normally
determined i in accordance with the level of the Commumty financial participation,

Whereas, in the case of indirect RTD actions, the knowledge must be used or, failmg
tr ., sseminated,

Whereas agreements concerning exclusive rights may be necessary to facilitate
exploitation of the knowledge; whereas such agreements must comply with the applicable
rules on competition

5 OJL 107, 30.4.1996, p. 4.
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' ﬁnan(:lal manag,ement

. For the purposes of this Decision:-

Whereas, in the case of certain indirect RTD actions, a technological implementation plan'.

must be produced by the contractors to enable the Commrssron to monitor the use and
dlssemmatron of the knowldg,e 1 ' :

Whereas RFD activities. should be carrred out in accordance wrth the prmcnples of sound

Whereas to the extent necessary for achlevmg thelr objectives, the specrﬁc programmes

‘may set out in greater detail or supplement the rules for the participation of undertaklngs

research centres and universities and for the dissemination of research results

Whereas in order to . énsure coherence between .the -activities carried ‘out under
the Fifth Framework - Programme and - those  undertaken _ pursuant . to:
Council Decision ../../Euratom of ... concerning the Fifth Framework Programme

~of the European Atomic Energy Community. (Euratom) for research and training activities

(1998-2002)¢, the present Decision and Council Decision 97/../Euratom of -

~ concerning the rules for- the participation of undertakings, research centres and
'umversmes7 should be adopted srmultaneously and for the same period,

1 HAS DECIDED AS FOLLOWS:

'CHAPTER I
GENERAL PROVISIONS
Arttcle 1

Defiiitions - . . -

(a) “RTD actiyities”. 'mean‘s the research and technologicali development

activities, including demonstration activities, described in AnnexII .to the
Fifth Framework Programme; - : L '

(b) “indirect RTD actions” 'means one of the two ways of ‘implementing -
RTD activities, as described in Annex 1V to the Fifth.Framework Programme.

~Such actions are carried out by third parties under contracts concluded with the
Community; the JRC. may take part in such actlons under the conditions laid down
in Amcle 7, - - ‘ . - :

T (c) “dlrect RTD actlons means one of the two ways of implementing RTD act1v1t1es ‘

"as described in Annex IV to the Fifth Framework Programme Such actions are
camed out by the JRC ' - ‘

6o L
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(d)

(e

f

(2)

(h)

“Associated State” means d State which is party to an international agreement
concluded with the Community, in particular on the basis of Article 130m of the
Treaty, under which the State concerned  makes a financial contribution to the
Fifth Framework Programme, The said agreement relates to cooperatlon in
research technological development and demonstration,

“third country means a country which is neither a Member State nor an
Associated State; .

“legal entity” means:
- any natural person:
or

- any legal person, provided that it has been established under Community law
or the applicable national law and has been given legal personality or has the
capacity, in_its own name, to hold rights and obligations of all kinds, to
conclude contracts and to.be a party to legal proceedings, :

“international organization” means any association of States, other than the
Community, established on the basis of a Treaty or similar act, having
common institutions and an mtematlonal leg,al personahty distinct from that of its
Member States;

“potential user of RTD results” means any legal entigy‘, any international
organization or the JRC which, by virtue of its needs and capacities - whether
scientific, technological, economic or social - has a specific contribution to make -

_ to the use or the ensuring of the use of the results of indirect RTD actions;

“small and medium-sized enterprises” (hereinafter referred to as “SMEs”), means:

- enterprises which meet the criteria set out in Commlssmn Recommendation
96/280/EC, namely those:

(1) having fewer than 250 employeés,

(i) havmg either an annual tumover not exceeding ECU 40 million or an
annual balance sheet total not exceeding ECU 27 million,

(i1) conformmg_ to the cnterlon of independence as defined " in
the Recommendation; ;

- enterprises which have between 1 and 499 employees and meet the other
criteria set out in the Recommendation cited in the first indent in the specific
case of cooperative research projects and exploratory phase awards as defined
in Annex IV to the Fifth Framework Programme;
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Gy "‘knowledge’T means . the results of RTD actions - und‘er fthe,k
' ‘Fifth Framework Programme' i : ‘ L ' o

(k) - “dlssemmanon means the drsclosure of knowledge by any approprlate means
" " . other. than the publication resulting -from the formalities for- protectmg the

knowledg,e for the purposes of promotmg scientific and techmcal ‘progress; -

(1) .~ “use” means the direct or mdlrect use of knowledge in research actrvrtles or for the' _‘: '

__ purposes of explortatlon :
' (m) « explortatlon means the use of knowledge for ‘producing and marketmg a product |

or for creatmg and providing a service;

t

s pre—'exrstmg know-how means the information’ which is held by-the proposers .

prior to thé tonclusion of the contracts-referred to in Article 12 of this Decision
and .necessary for the proper execution of an mdlrect RTD action, and the rrghts
attachmg thereto oo :

Artié/ez S

Interests of the Commumty e T

- The mterests of the Commumty, as referred to:in Artlcles 6,°16, 17 18 and 20 shall be :

assessed with partlcular regard to:

, (a).

L ©

the objective of strengthening the - international competitiveness  of
_ Commumty mdustry -
, (b)" . the needs’ of other Commumty pOllCleS in. support of Wthh the RTD actlons are
carried out;- ,
‘ the existence of scientific -and techmcal cooperatron agreements between the .
: Commumty and third countries or mtematlonal orgamzatlons R O
(d)  the ObjeCthC of provrdmg approprlate mcentrves for mamtarmng and creatmg jObS ‘

; m the Community:. A

CHAPTER lI )

'RULES FOR THE PARTICIPATION OF UNDERTAKINGS
~~ RESEARCH CENTRES AND UNIVERSITIES

Article 3

Scope

The rules laid down in this’ Chapter shall apply to. the partlcxpa’uon of legal entrtles and
international orgamzatlons and of the IRC n 1nd1rect RTD actions.

[



SECTION 1: CONDITIONS FOR PARTICIPA 7_'1( IN
Article 4

Number of participants in indirect RTD actions

Indirect RTD actions shall be carried out by

(a) either at least two mutually 'in_dependent legal entities established in two
different Member States or in a Member State and an Associated State;

(b) or at least one legal entity established in a Member State or in an : |
Associated State and the JRC; ‘ _ B .

(c) or one or several legal entities established in a third country or international
organizations, acting in cooperation with the minimum number of legal entities
established in a Member State or Associated State and the JRC as required in
points (a) or (b). — . E ) '

Indirect RTD actions to be carried out by a single.participant in view of the nature
~ of the RTD actrvrty to be undertaken or the nature of the indirect RTD action,
_must be carried out by: -

(a) a Ie&,al entity established in a Member State, in an Assocrated State orina .
third country, : '

(b) an international organfzation,
(©) the JRC. . L ‘ i
- Article 5 |

Conditions for the partlcnpatnon of legal entities from the Member States
and assoclated ‘States

Any legal éntity established in a Member State or in an associated State may take’
part in indirect RTD actions and receive financing from the Fifth Framework
Programme, provided that:

(a) in the case of indirect RTD actions other than those referred to in points (b) - K
to (e): : .

- - it-is carrying out or is about to carry out a research, technologlcal N
development or demonstratlon activity, - - i

or : . S o . : ]

- it contributes to the dissemination and use of results under the specific
progranime on “Innovation and participation of SMEs”,

or

- it is a potertial user of RTD results;
' 7



( b) in the case of thematrc networks and concerted actrons
i rt meets at least one of the condttlons set out m pomt (a)
or

- by virtue of-its- knowledge of the relevarit area of research, it is in a

s E - I o RS . position to contnbute substantlal added value to- the quahty of the work: :

to be undertaken

() -in the case of exploratory phase ‘awards, it is a 'SME or, e&ceptionally, ;
potential user of RTD results. In the latter case: the entity ‘will not normally
Teceive ﬁnancmg, from the Flfth Framework Programme e

-

’(d) in the case of cooperatrve research pro;ects it is an’ SME whrch is. a potentlal ERE
' user of RTD results; : o .

R \ - ’ .
. (e) in the case - of accompanymg measures At has the necessary techmcal
- know-how to. carry out the 1nd1rect RTD actlon in questron ‘

~

2_.:,' " Where the purpose of  the. 1nd1rect RTD action concerned SO permrts any legal
o entity referred to in paragraph. 1 must carry out the major part of the work wrthm. L
o the Member States or Assocrated States - -'

Artlcle6 »

et S:\ Condntlons for the partlupatlon of legal entltles from thlrd countrles and of : ‘si.
T mternatlonal orgamzatlons . N N

e Wlthout prejudlce to the condmons set out in parag,raph 2, any legal entity -
‘" -established in a third country and any international org,amzatlon may take ‘part in .
indirect RTD actlons wrthout fmanctng from the- Fxfth Framework Programme
provrded that ’ : o e

(a) 1ts partlclpatron is'in the- mterests of the Commumty, S RO S R o

(b) :the number of part1c1pants in the proposal for an 1nd1rect RTD actlon is m’*
accordance with Artlcle 4, : i )

‘,,

-

(c) it meets the condrttons laid down in- Artlcle 5(1) for legal entltres ﬁ'om the :
: Member States and assocrated States :

a2 Any legal entity established i’n a‘thir'dicountry may takefpart:, .
(a) w1thout ﬁnancmg, ﬁom the Ftﬁh Framework Prog,ramme
: - _’~_m the spccn.c prog,ram*tes upen to the t‘nrd coantry in a'h.ch it is
 established, in accordance with an -international agreement coneluded ‘
with the- Community in particular, under Artlcle 130m of the Treaty,

in accordance wrth the, prmcrples condmons and hmrts laxd down in
- that agreement; o

o A AN SN e ety T B el o o . : - - . L RE R e S e



- in the specific programmes open to the third- country in which it is
established, without an international agreement, in accordance with the
Fitth Framework Programme; ~ : :

- incases other than those referred to-in the first and ‘second indents, in any

- specific programme provided that its participation is duly justi’ﬁed that is,

it is essential for implementing all or part of the specrﬁc programme in
accordance with the objectrves of that programme

(b) exceptionally, with ﬁnancmg from the Fifth Framework Programme prov1ded'
that it corresponds to one of the cases referred to in point (a) and provided
that the financing is duly justified, that is, it is essential for achrevmg the

’ objectwes of the indirect RTD action in questron

This point shall not apply to training fellowshlps as deﬁned in Annex v to the
* Fifth Framework Programme.

In the case of RTD activities under the specific programme -on “Confirming the .
international role of Commumty research”, any legal entity established in a
third country may take part and receive ﬁnancmg from the Fifth Framework
Programme provided that the third country in question is’ reférred to in the
Fifth Framework Programme and the legal entrty meets the conditions laid down in
paragraph 1. - :

Any mternatlonal orgamzatron may, exceptronaliy, receive ﬁnancmg from the
Fifth Framework Programme provrded that:

_- (a) in the case of mdrrect RTD actions other than accompanymg measures,

- the ﬁnancmg is duly justified, that is, it-is essentlal for ach1evmg the.
ObjeCtIVCS of the indirect RTD action in questlon N

and

- the mternatrona} orgamzatron has, oris about to have a basic structure _
for the proposed work located:

(i) in a Member State or Associated State,
or

(it) in a third country, provrded that the structure is essentral for carrying
out the proposed work; :

(b)™ in the case.of accompanymg measures, it has the necessary technical skills and '
know-how, which are not readily acces31ble or are unavallable in the
Member States or the Associated States. ‘



Art/cle 7

Condrtlons for the partncnpatnon of the JRC '

ki

VSubJect to the budg,etary and admrmstratlve measures necessary to enable the JRC to take

part in-indirect RTD actions, the JRC shall be bound by the same conditions and have the

- same rights-and obligations - as the legal entities established in a- Member State or an
N Assoc1ated State takmg part in 1nd1rect RTD actions: - : ‘

Artzcle 8
Condltlons relatmg to resources

L Any lega] entrty, mternatronal orgamzatron and the JRC must

.- when filing its proposal for an 1nd1rect RTD actlon have at Ieast the potentral ‘ T

- resources needed for carrying it out;

- when the contract is srgned have the main resources needed for carrymg o

it out .

20 ‘:’ The resources needed for carrymg out the mdrrect RTD: action- shall compnse

) ' _human -resources, mfrastructure ﬁnancral resources and where appropnate

;x:_mtangrble property S : ~
SECTION 2 - PROCED_ URES |
Ariiéle 9
Procedures to be applled
1. lndrrect RTD" actions - other than accompanylng measures shall be the

. subject of calls for proposals published’ in"the Official Journal of the _ . :

, hzropean Communities. The calls_for- proposals may be preceded by a call for
. »expressrons of i mterest of an mformatlve nature S o .

2. - Accompanymg measures shall ‘where approprrate be the subjecit "or

© .- calls for proposals, in accordance wrth procedures 1dentrcal to those descnbed
' mparagraphl . S _ _ - ‘ '

4-/_ 'pubhc procurement procedures where the indirect - RTD actron consrsts of a ‘
) "‘purchase ora servrce 1n accordance with the apphcable provrsrons ' -

- .spontaneous apphcatlons for a subsrdy, addressed to the Commlssmn by a
o -legal entrty or 1nternat1onal orgamzatron : -

Lo _mvrtanons to apply where the measure concerned requrres the Commrssron to‘
‘take account, in a balanced fashion, of the various research players,
* without prejudice to_ other~procedures desigried to achieve the: same result -
inthe case of the high-level. experts. referred to in: Artlcle 5(2) of the

Frfth Framework Prog,ramme :

0



N ndlrect RTD actions carried out as pilot schemes shall be g g,ovemed by procedures
appropnate to. those actlons :

Arﬁclc 10 .

Selectlon crlterla and condltlons applicable in accordance with the type |
of procedure :

L 'Proposals for indirect'RTD. actioris resulting from calls for proposals and pilot

" schemes shall be selected on the basis of the conditions for participation. set out in

Articles 4 to 8 and the criterja set out in points (a), (b) and (c), which shall be -

~ applied in accordance with the category of mdlrect RTD action and with the
. ‘mature of the RTD actmty

.(a) the categones of criteria listed in Annex Ito the Fifth Framework Programme
- (b) the additional cntena set out in the specific programme; concemed
() the followmg criteria: |
| - the mnovatrve nature of the proposal for an indirect RTD actlon |

- | “the prospects . for drssemmatmg/explomng the results as descnbed in the
~ plan for dissemination and use attached to the proposal for an indirect
RTD action

- compliance with fundamental ethical;pn'nci.ples. ‘
Proposals for 'aecoinpanymg measures which are subject to a public procurenient
_procedure shall be evaluated on the basis of selectlon and award cntena deﬁned in
accordance with the relevant provisions.
Apphcattons for submdres shall be selected on the basns of
- the re!evant condmons for parttcrpatlon set out in Artrcles 4,56 and 8;
and | |

»I-- their appropriateness and usefulness in contnbutmg to the objectives and to =
the scientific and technological content of the Fifth Framework Programme
' and/or of the specific programme concemed ‘

Applicants respondmg to an invitation to apply shall be selected on the basis of the -

. criteria set out in the relevant Commission Decision and of the relevant condmons

for pamclpatron set out in Articles 4 5and 6.

"



" SECTION 3:CONIRACTS. " . =~ . .

Articlé ]1 |

Commumty fi nanclal partlclpatlon and ehglble costs '

ll. o “The Commumty ﬁnancral partlcrpatron shall consrst of the relmbursement in part o
“or in whole, of the eligible costs of the indirect RTD action, in complrance with the o
provrsrons of Annex IV to the F 1ﬂh Framework Programme : ' 3

2. - A cost relatmg to an mdrrect RTD actron shall be ehglble where it is necessary fqr
* . the action in question and is provided for in the contract. It shall be- reimbursable
’ provrded that-the amount has actually been spent and has been recorded in the

" accounts or the tax documents : s \

3 : In the case of contracts concluded followmg calls for proposals the usual method‘
" shall be to make payments agamst ]ustrﬂcatron of the ehgrble costs of- the 1nd1rect
. jRTD actlon . ~

. General expenses may be calculated erther ona ﬂat-rate basis or on the bas1s of the
‘actual costs, ‘provided - that, - in the latter case ‘the documents detarhng and -
- -.substantratmg those costs are. satrsfactory ’ ~

By agreement wrth the Commission,’ another method may be used at the request of
N those takmg part in the proposal for an mdrrect RTD act1on

-

- (a) in the case of small scale prOJects fixed amounts determlned on the basrs of S

~an assessment of the estrmated costs: of the work;

\(b) in - other cases ﬁxed amounts lmked to the achrevement of contractually
) agreed Ob] ectlves »

;4. | The notion of addmonal eligible’ costs, as referred to in. Annex IV to the -
- Fifth Framework Programme shall compnse the followmg L '

l

. - the addltronal costs generated s1mply by takmg part in - the 1nd1rect S if.*:
ST RTDactron e

AN

N aﬂat-rate contnbuti_on to the general expenses.
In the case of the research and. technological development . projects,
" demonstration prOJects and mtegrated projects referred to in. Annex IV. to° the ,
Fifth Framework Programme, recourse shall be had to additional costs where, in"
the view of the Commission, the system of accountancy used by the. participant in
- an indirect RTD action does not enable the full costs. of carrymg out the indirect
_ RTD act1on to be estabhshed with suﬂ'rcrent precrsron

Artlcle 1 2
Contracts

Proposals for. mdrrect RTD actions selected followmg any of the procedures set out in
Artrcle 9 shall be subject ofa contract : S : L

12



CHAPTER i1l

RULES POR THE DISSEMINATION AND USE OF
RESEARCH RESULTS

Artzcle 13
Scope :

| " For the purposes of carrymg out the “specific programmes implementing the
- Fifth Framework Programme, the rules for the dlssemmatron and use of research results
shall apply, in comphance with: A A

s 1nternat10nal agreements concluded w1th the Commumty in particular under

Amcle l30m of the Treaty,

- pre-existing know-how without prejudlce to the contents of the detailed rules of
application provided for in Article 22 and of the contracts referred to in Article 12.

) ,flrticle 14

- Adaptation of the rules for the dissemination and use of research results

The rules for the' dissemination and use of the research results relating to knowledge
resulting from work carried out under indirect RTD actions shall, as a general rule, take
into account the level of Community financing. ~

 Article 15

Ownership of knowledge
. 1 ,,Knowledge resultmg from work carried out under direct RTD actions shall be the
property of the Commumty -
) 2. Knowledge resulting from work carried out under indirect RTD actions the ﬁjll

" cost of which is bome by the Community shall asa general rule be the property
" of'the Commumty

As a general rule knowledge resulting from work carried out under indirect RTD actxons '
the full cost of which is not borne by the Commumty shall be the property of the

. contractors who have carried out the work including, where apphcable the Commumty,
B pursuant to Article 7. -

- f_)lrticle 16
Protection of knowledge
Knowledge capable of industrial or commercial application shall be protected in-an -

appropriate manner, with particular regard to the interests of the Community and of the
contractors, and in accordance with any apphcable legrslatlon or convention. :

13.



Article 17

" Use of k‘ndWledge

The ‘(‘ommunity and the contractors shall use; or ensure that use-is made of, anyb
- knowledge capable of use in thelr possession, in conformnty w1th the mterests of
~the Community.

» The Commnssron shall ensure that all knowledge suttable for use resultmg from s
indirect RTD -actions is used by the contractors. - Failing that, it must be -

disseminated by the contractors or, where appropriate, by the ,C,'ommrssion.
- . A‘rt'icle' 18

Makmg knowledge avallable wnth a view to its use -

As a general rule knowledge resulting - ﬁ'om work carried out under: dlrect RTDQ‘
actions, together with any information necessary for-its use, may be madej-.

available to' any 1nterested legal entlty established in.a Member State or in an

Associated State, prov1ded that the entity undertakes to use the knowledge or to- :
- . ensure that it is used in accordance with the interests of the Commumty The
~.making available of knowledge and information may be subject to appropnate
.condmons in particular concerning the payment of fees '

The. makmg available of knowledge may give rise to spec1ﬁc agreements notably .

concerning ~ exclusive rights, in compllance with the applicable rules on
competition.. The Community shall in that context consider the constraints and

risks resulting for the. lrcensee from the investment needed for explortmg
- the knowledge L . _ o . :
- Knowledge belonging‘to' the contractors and resulting from work- carried -out
. under indirect RTD actions, together wrth any mformatlon necessary for 1ts use .
shall be made avallable . oo R

© . .- - to the other co-contractors, : provrded the legltlmate mterests mcludmg

commercnal mterests of the contractors are safeguarded L

and - o o

- to the Community, to meet the requirements of the direct RTD actions
or RTD activities carried out by the joint undertakings or other structures
set up -under = Article  130n~ of the Treaty -for - the purposes of

’non-competmve research o , '

The makmg avatlable of” such knowledge and mformatlon may be subject to '
appropriate conditions. It may give rise to specific agreements, notably concerning.
- exclusive rights, in compliance with the applicable rules on competition. The’
- licensor shall in that context take into consideration the constraints and risks

resulting for the licensee from the investment fieeded for exploiting the knowledge‘

- - The detmled arrangements for makmg knowledge avallable 10 thlrd parties wrth a
view to its use shall take account of the interests of the Commumty and

pnnclpl\,, the level of Commumtv financial pamcrpatton
: ‘ ‘ 14°



Article 19
Dissemination of knowledge

. The Commission shall disseminate knowledge resulting from work carried out

under direct RTD actions and which is capable of dissemination. Account shall be

taken of the need to safeguard intellectual and industrial property rights.

The Commission shall -ensure that knowledge resulting from work carried out
under indirect RTD actions and which is suitable for dissemination is dlssemmated
by the contractors or, where appropriate, by the Commission ltself

~ In this connectlon, p_amcular account shall be taken of:

the need to safeguerd intellectuei and industrial property rights,
-+ confidentiality, ) |

- tﬁe legitimate interests of the confrectors, includiﬁg commercial interests,

- in principie; the level of Community financial participation.

Article 20

Technological implementation plan

Contractors taking part in work under indirect RTD actions’ shall produce, in
accordance with the nature of the RTD activity concerned, a technological

implementation plan sétting -out the conditions under which the knowledge is to be

disseminated and used. The plan shall be approved by the Commission.

The technological implementation plan shall reflect the broad outlines of the
dissemination and use plan evaluated along with the original proposal presented to

the Commission for participation in indirect RTD actions. Its contents shall be

assessed with regard to the interests of the Community and of the contractors:

The contractors shall inform the Commission of any action taken on
- this technological implementation plan. They shall justify any subsequent change in
the plan.

" CHAPTER IV
FINAL PROVISIONS
i Article 21

‘Provisions which may be laid down in the specific progr_ammes

The rules for the participation of undertakings, research centres and universities and for
the dissemination and use of research results may be set out in greater detail or -

- supplemented in the Council Decisions adopting the spemﬁc programmes lmplementmg
the Fifth Framework Programme .

15



The first. parag,raph shall not apply in the case of the deﬁmtlons set out in Artlcle 1,the -
' trammg, fellowships referred 10 in the second sentence of Artlcle 6(2)(b) or the hst of ,
: countrles given in Artlcle 24 RN e v :

‘Arz;c/e 22
Detanled rules of appltcatnon_' . e

"The detalled rules for applymg Amcles 4, 8, 11 and 14 1o 20 shall be drawn up in
accordance wrth the procedure provrded for in Artrcle 23, i '

| Artzcle23 - " - ;_

Procedure for drawmg up the rules of appllcatlon

-.1.  The Commrssron shall be assrsted bya commlttee composed of” the representatrves g
of the Member States and chaired by the representatlve of the Commrssron '

2. "The representatlve of the- Commrssron shall submlt to the Comm1ttee a draft of the o

"measures to be taken. The Committee shall deliver its opinion on the draft within'a
time-limit which the Chairman may lay down accordmg to the urgency- of the
matter. The opinion shall be delivered by the majority lajd down in Article 148(2)

of the Treaty in the case of decisions which the Council is: requlred to adoptona .-

-~ proposal from the . Commission.. The votes of the- representatives of the
“Member States w1thm the Comrmttee ‘shall be welghted in the manner set out 1n‘
that Article. The Chairman. shall not vote. Ce '

The Commlssron shall adopt. measures wh1ch shall apply 1mmed1ately However if :
these measures are not in accordance with the opinion of the Committee, they shall )
be eommumcated by the Commission to the Council. forthw1th o

In that event the Comm1ss10n may defer appllcatlon of the measures it has demded IR

. for a penod of not more than one month from the date of such commumcatlon

The Councrl actmg by a quahﬁed majonty, may"- take a drﬁ'erent decxslon wrthm’
I_the trme limit referred to'in the prevrous paragraph :

7 Amcle 24
o Pubhcatron of the llst of thlrd countnes B _
The list of the th1rd countrres referred to- in Artlcle 6(2)(a) shall be pubhshed in the

, ()ffzczal Joumal of the European Commumtzes

PR
g

a Artlcle 25
':‘ Reports f‘ -

: :The annual report whtch the’ Commxssron sends to the European Parltament and the -
~Council i in accordance with Article }30p of the Treaty shall contam mformatlon on the :

I 1mplementatton of thls Decision.



Article 26

Duration

This Decision shall apply to direct RTD actions and indirect RTD actions 1mplementmg
the F 1fth Framework Programme. .

Done at Brussels, 'i _ ' For the Council
' C - The President
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97/0310 (CNS)
, Propos‘al for a
_ COUNCIL DECISION .
~ concemning the rules for the participation of undertaklngs research centres and
- universities and for the implementation of the Fifth Framework Programme

~of the European Atomic Energy Community (Euratom)
L (1998-2002)

THE COUNCIL OF THE EUROPEAN UNION

Havmg regard to the Treaty establlshmg the European Atomic Energy C ommumty, and in
' pamcular Amcle 7 thereof : : . , :

Havmg regard to the proposal from the Commrssnonx
, Havmg regard to the opmlon of the European Parhament9
Havmg regard to the oplmon of the Economic and Soc1al CommrtteelO -

Whereas the Frﬂh Framework Programme of the European Atomic Energy Commumty
(Euratom) for research and training activities (1998-2002) (hereinafter referred to as -
“the Fifth Framework Programme ) was adopted by Council Decision No ../.../Euratom!!,
whereas the détailed rules for financial participation by the Commumty, as set out in
Annex III to that Decision, must be ‘supplemented by other prowsmns relatmg to the '

. part1c1patlon of undertakmgs research centres and universities;

- basxs as legal entmes estabhshed na Member State or in an Assomated State

Whereas | the. new provisions should be . part of a complete ,coherent' 'and_
transparent framework RN : R

- Whereas the rules for the pamupatron of undertakmgs research centres and universities
must be adapted to the nature of the indirect research activities, including demonstration
activities, .and training activities (RTDT); whereas they may vary depending on whether
the partlclpant is based in a Member State, an-Associated State or a third State and on its
legal structure :

Whereas the participation of legal entities of third States should be envisaged on the basis
of international agreements; whereas, however, the. agreements concluded with the
Community; in particular on the basis of Article 101 of the Treaty, must be- 1mplemented

in accordance ‘with the principle of reciprocity and the protectlon of mtellectual and R

~industrial property rights; whereas the Community’s legal éntities must thus enjoy genume
access to the research programmes of the third State. concemed .

Whereas the Jomt Research Centre (JRC) takes part m indirect RTDT actions'on the same

2 0]
9 .0J
10 0J

RN} | .
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Whereas the'Community financial participation should be paid to the participants against
justification of the eligible costs of the 1nd1rect RTDT action although other more
appropnate methods may be used,

Whereas RTDT activities should be carried out in accordance with the principles of sound
financial management

Whereas, to the extent necessary for achlevmg its objectives, the research and training
programme relating to controlled thermonuclear fusion and to energy systems connected
with nuclear fission may set out in greater detail or supplement the rules for the:
- participation of undertakings, research centres and universities;,

- Whereas the provisions relatmg to the dlssemmatlon of knowled,«_.,e are laid down in
Articles 12 to 29 of the Treaty; :

Whereas, in order to ensure coherence between the activities carried out under the
Fifth Framework Programme and those undertaken pursuant to Decision No .././EC of
the European Parliament and of the Council concerning the Fifth Framework Programme
of the European Community for research, technological development and demonstration
“activities (1998-2002)3, the .present Decision and Council Decision 97/./EC of
................. concerning the rules for the participation of undertakings, research centres and
universities and for the dissemination of the research results!4, should be adopted
smultaneously and for the same period, '

'HAS DECIDED AS FOLLOWS:

CHAPTER I

GENERAL PROVISIONS
_Article 1 |
~ Definitions
For the purposes of this Decision:' (
(a) “RTDT activities” means the research activities, including demonstration activities,

and training activities described in Annex II to the Fifth Framework Programme.

- (b)  “indirect RTDT actions” means one the two ways of implementing the RTDT
activities as described in Annex III to the Fifth Framework Programme. Such
actions are carried out by third parties under contracts concluded with the
Community; the JRC may take part therein under the conditions laid down in
Article 6. . :

13 QJ
14 QJL
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9
o - ~concluded with the (ommumty in particular on the basis of Article 101 of the

(e)

@

@

: tc'thc,use or the ensuring of the 'use of the results of indirect RTDT actions.

/\ssouatcd State” means a State whlch is party to an mternattonal ag,reement -

Treaty, under which the State concerned makes a financial contribution to-the

~ . Fifth Framework Programme. The sald agréement must relate to cooperation in
.research and trammg R - B . -
@ -

: Assocrated State

“third” State” means- a State whrch is nerther a Member State nor an

“legalentr_ty means: -

- any natural person

or

_ . any legal person provided that it has been established under Community law‘

or the applicable national law and has been given legal personality or has the
- capacity, in its own name, to hold rights and obligations -of all kinds, to
conclude contracts and to be a party to legal proceedings.

mternatlonal org,amzatton _ means any assocratron of States other than the
Community, established on the basis of a Treaty or similar act, - havmg
common institutions and an 1nternattonal ]egal personahty distinct from that of its

) Member States

potential user of RTDT results” means any legal entrty, any international
organization. or the JRC- which; by virtue of its needs and capacities -~ whether -
scientific, technological, economic or social - has a specific contribution to make

' CHAPTER II-

'RULES FOR THE PARTICIPATION OF UNDERTAKINGS, .
’ RESEARCH CENTRES AND UNIVERSIT[ES

A rtlcle 2

Scope

The rules laid down ‘in th1s Chapter shall apply, in conformrty with Article 10 of the
Treaty, to the participation of legal entities and. mtematronal orgamzattons of the JRC in.

.

' mdrrect RTDT actlons

1

SECT[ON 1: CONDITIONS FOR PARTICIPA TION
_ Arttcle 3
N nmher'qf participants in indirect RTDT actions
lndlrect RTDT actions shall be carried outby:

(a) at least. two mutually mdependent leg,al entities establlshed in two . drf’l‘erent
Member States orina Member State and an Assocrated State

20



or

(b) at least one legal .entity established .in -2 Member State or in- an
Assocnated State and the I RC -

or

(c) one or more legal entities established.in a third State, or international
-organizations, acting in cooperation with the minimum number of legal entities
established in a Member State or Assocnated State and the JRC as required in
points (a) or (b).

Indirect RTDT actions to be carried out by a single participant, in view of the
nature of the RTDT activity to be undertaken or the nature of the md1rect RTDT
action, must be camed out by: »

(a) a legal entity established in a Member State, in an Associated State or m a
- . third State, -

(b) an international organization,
(c) the JRC. .
Article 4

Conditions for the participation of legal entities from the Member States
' ~and associated States

Any legal entityﬁ established in a Member State or in an associated State
may take part in indirect RTDT actions and receive financing from the
Fifth Framework Programme, provided that: ' ,

3 '. (a) in the case of indirect RTDT actlons other than those referred to in points (b)

and (c):
- 1t is carrying out or is about to carry out an RTDT activity,
or

- it contributes to the dlssemmatlon and use of the results of
RTDT activities,

or
- itis a potential user of RTBT results;
(b) in the case of thematic networks and concerted actions:

- it meets at least one of the conditions set out in point (a),

21



or

by virtue of its knowledge of the relevant area of research itisina -
position to contnbute ‘'substantial added value to the quality of the' work}'
to be undertaken ' o o _ o R
(©) in the case of -accompanying measures, it. has the  necessary techmcal
know-how.to carry out the mdirect RTDT action in. questlon '

" Where the purpose of the indirect RTDT action concemed $0 permits any
legal entity referred to in paragraph 1 must carry out the work as its’ prmcrpal
activity w1thm the Member States or- assocrated States

Artzcle 5

Condltlons for the partncrpatlon of legal entltles from third States and of
international orgamzatlons

" .Without. prejudice to _the conditions set. out in.paragraph 2, any legal entity

_established in a third State and' any international organization may take part in
indirect RTDT actions without financing from the Fifth Framework Programme -
provided that ' : : '

(a) ItS partncrpaticin is in the interests of the Community, :

(b) "the number of partrcnpants in the proposal for an mdrrect RTDT actlon is'in . '
accordance wrth Amcle 3,

Camd S

C(e) it meets the cond1t1ons la1d down in Article 4(1) for legal entities from the
Member States and associated States .

Any legal entity esta_bl_ish_ed ina third State may take part:
(a) without receiving ﬁnancing from the Fifth Framework Programme; = -

- in the programme of research and ttaining relating to controlled
- thermonuclear fusion-and to energy systems connected with nuclear
fission, open to the third State in which it is established, in accordance.
with an international agreement concluded with the Community in
particular under Article 101 of the Treaty and relating to cooperation in "
research and training, in accordance with the prmcrples conditions and ,
limits latd down in that agreement; : '

- - in the programme of research and training referred to in the first indent, -
. open'in the absence of an international agreement by this programme to -
the third State i in which the entlty is establlshed .



- in cases other than those referred to in the first and second indents, in the
programme of research and training mentioned in theé first indent,
provided that its participation is duly justified, that is, it is essential for
implementing all or part of the research and training programme in
accordance with the objectives of that programme.

(b) exceptionally with financing from the Fifth Framework Programme provided
‘that it corresponds to one of the cases referred to in point (a) and provided
that this financing is duly justified, that is, it is essential for achrevmg the
objectives of the indirect RTDT action in question.

The provision laid down in this point shall not apply to training fellowshlps as
defined in Annex I to the Fifth Framework Programme. ‘

In the case of RTDT activities spec1ﬁc to the countries of Central and
Eastern Europe and to the-States which were formerly part of the Soviet Union,
any legal entity which is established in one of those third States and meets the
conditions .set out in paragraph 1 may take part and receive financing from the
Fifth Framework Programme in accordance with the procedures laid down in the
programme of research and training relating to controlled thermonuclear fusion
and to energy systems connected with nuclear fission. ’

Any international organization may, exceptionally, receive financing from the
Fifth Framework Programme provided that:

(a) in the case of indirect RTDT actions other than accompanying measures,

- the financing is duly justified, that s, it is essential for achieving the
objectives of the indirect RTDT action in question,

and

- the mtematlonal organization has, or is about to have, a basic structure
for the proposed work located:

(1) in a Member State or Associated State,
or

(i) in a third -State, provided that the said structure is essential for.
carrying out the proposed work; -

(b) in the case of accompanying measures, it has the necessary technical skills and
know-how, which are not readily accessible or are unavailable in the
‘Member States or the Associated States.
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Articlé 6

Condltlons for the partlclpatlon of the JRC

Subject to the budgetary and adm1mstrat1ve measures necessary | to enable the JRC to take' =

part in indirect RTDT -actions; the JRC. shall be bound by the same conditions and have
the same rights and obligations as the legal entities- establlshed in a Member State or an
associated State takmg part in mdlrect RTDT actlons ‘ :

| Artzcle 7
: Cdnditions relating to resources
D Any legal entlty, mtematlonal orgamzatlon and the JRC must:

- when ﬁlmg its proposal for an indirect RTDT action;’ have at least the
‘ potentlal resources needed for carrying it out;

- when the contract lS s1gned have the essentlal resources. needed for carrymg
- it out.

2. .- The resources needed for carrymg out the 1nd1rect RTDT actlon shall be .
. understood as being - ‘human Tesources, mfrastructure ﬁnancral resources and,
L where: appropnate mtanglble property »

SECHONZ PRO( FDURE?
Artlcle 8 ._' .
N Prd'ced‘ur_es to be _applied :
17 Asa general rule"indirect RTDT actions other than accompanylng measures shall
" be the subject of calls for proposals published in the. Official” ]ournal of the

. European Communities. The calls for proposals may, where appropnate be.
preceded by a call for expressxons of interest of an mformatlve nature.

. Indlrect RTDT actrons relating to controlled thermonuclear fusion and carrred out
under " the  contracts of Association, the NET Agreement, the four-power

cooperat1on agreement between the Commumty, Japan, the Russian _Federation - B

and the United -States of America concerning the -engineering design activities
of the International Thermonuclear Experimental Reactor (ITER), = the-
Joint European Torus (JET) Joint Undertaking and any other agreement
concluded by the Commumty shall- comply with the procedures la1d down in"
those agreements

2. - Accompanylng measures shall where appropnate be: the subject of

- calls for proposals in accordance wnh procedures 1dent1cal to those descnbed
" in paragraph l - o :

- pubhc procurement procedures where the. mdrrect RTDT actlon consists of a
. purchase or a semce in accordance with the applicable prov1s10ns
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- invitations to apply, where the measure concerned requires the Commission to
- take account, in a balanced fashion, of the various research players without
prejudice to other procedures designed to achieve the same result in
the case of the high-level experts referred to in Artlcle 5(2) of the
~ Fifth Framework Prog,ramme .

: lndrrect RTDT actions camed out as pilot schemes shall be governed by
procedures appropnate to those actions.

Artche 9

*

Selectlon criteria and conditions applicable in accordance with the type
of procedure

- Proposals for indirect RTDT actions resulting from calls for proposals and pilot
- schemes shall be selected on the basis of the conditions for participation set out in

Articles 3 to 7 and the criteria set out in points (a), (b) and (c), which shall be-
s applied in accordance with the category of mdlrect RTDT action and w1th the

. naturé of the RTDT actrvrty -

_:‘(a)‘ the categories of criteria listed in Anpex I to the Fifth Framework Programme;

. - (l)) the additional criteria set out in the research and training programme relating

- to controlled thermonuclear ﬁzsnon and to energy systems connected with

nuclear fission;
S
() the followmg criteria:

o .the innovative nature of the proposal for an mdlrect RTDT action,

. - ~ the prospects for dlssennnatmg/explmtmg the results, as_described i in the

plan for dissemination and use attached to the _proposal for an mdlrect
RTDT action. :

l’roposals for accompanying measures which are subject to a public procyrement

procedure shall be evaluated on ‘the basis of selectlon and award criteria defined in
accordance with the relevant provisions.

Applicants respondmg to an invitation to apply shall be selected on the basis of the

criteria set out in the relevant Commission Decision and of the relevant condmons
for partlclpatlon set out in Artlcles 3,4 and 5.

.SE(, TION 3: CON]RACTS
i _". " Article 10
Community fi nanclal participation and ehglble costs

The Commumty financial participation shall consist of the reimbursement, in part

or in whole, of the eligible costs of the indirect RTDT action, in compllance w1th

the provisions of Annex III to the Fifth Framework Programme.



2. A cost relating to an.indirect RTDT action shall be eligible where it is necessary .

for the action in question and is provided for in the contract. It shall be

" reimbursable provided that the amount has actually been spent and has been
recorded in the accounts or the tax documents. :

o 3 In the case of contracts concluded followmg calls for proposals the-usual method
" shall be to make payments- agamst justrﬁcatlon of the ehgrble costs of the 1nd1rect _
RTDT actron :

General expenses may be-calculated either on a flat-rate basis or on- the basis of the
~ actual costs, provided that, in the latter case, the documents detailing and
substantratmg those costs are satrsfactory '

By ag_.,reement with the Commission, another method may be used at the request of
- those taking part in the proposal for an mdlrect RTDT action:

--(a) in the case of smal] scale pI'O]eCtS fixed amounts determrned on the ba51s of S
©an assessment of the estrmated COsts of the work;

(b) -in other cases, ﬁxed amounts lmked to: the achlevement of contractually
agreed objectives. :

4. The notion. of addltronal ehglble costs _as referred ‘to in Annex III to the
’ Frﬂh Framework Programme shall compnse the followmg

'-. 'the addltronal costs generated srmply by takrng part in " the 1nd1rect_
. RTDT action, '

-" ‘aflat-rate contribution to the general expenses:

“In the case of the research and - technological development. - projects,
demonstration projects and .integrated projects referred to in Annex IIl ‘to the
Fifth Framework Programme, recourse shall be had to additional costs where, in
the* view of the Commission, the system of accountancy used by the participant in -
an mdrrect RTDT:-action does not enable the full costs of carrymg out the indirect- -
RTDT action to ‘be established with suf’ﬁcrent precnsron '

Artzcle 11

Contra’cts

~

Proposals for mdrrect RTDT, actions selected followmg any of the procedures set out in
Amcle 8 shall be subject of a contract : :



'CHAPTER 111
FINAL PROVISIONS
Article 12

Provisions which may be laid down in the research and training programme
relating to controlled thermonuclear fusion and to energy systems
connected with nuclear fission

The rules for the participation of undertakings, research centres and universities may be
set out in more detail or supplemented in the Council Decision adopting the research and
training programme relating to controlled thermonuclear fusion and to energy systems
- connected with nuclear fission, implementing the Fifth Framework Programme. -

Thé first paragraph shall not apply in the case of the definitions set out in Article 1, the
training fellowships referred to in the second sentence of Article 5(2)(b) or the list of
- third States given in Article 14.

Article 13
i Detailgd rules of application
The Co’mmiésio_n shall lay down the detailed rules for applying Articles 3, 7 and 10.
. | 'Artigle 14 |
Publication of tﬁe list of third Statés

The list "of third States referred to in Article 5(2)(a) shall be published in the
Official Journal ()f the I uropean Communities.

Article 15
Reports

The annual report which the Commission sends to the European 'I;arliament and the
Council in accordance with Article 5(4) of the Fifth Framework Programme shall contain
mformatlon on the implementation of this Decision.

Article 16
Duration
This Decision shall abply to indirect RTDT actions implementing the

Fifth Framework Programme.

Done at Brussels, : : For the Council
‘The President
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