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The Sub-Committee welcomes the Commission'®s publication
of a Green Paper in order to stimulate a broad discussion, and con-
siders this to be a good way of looking for more flexible solutions,

It considers that employee participation in the broadest
sense of the term is a desirable development in a democratic society.

But opinions are divided as to the objects of the discussion.,
Some members maintain that the object should be the introduction of
a Community systen of company law, others that it should be the cre-~
ation of a Community legal framework for companies leaving the IMember
Sfates completély free to f£ill it out as they wish,

The" Sub-Committee endorses the following statement made
by the Commission : "In this field as in others ... the goal ig
not instant uniformity for unifbrmity's sake, nor is it desired to
place a restraint on positive developments which are in progress in
certain countries, The objective is the gradual removal of unnaccep-
table degrees of divergence hetween the structures and policies of
the HMember States," '

« COITPANY STRUCTURE

The Commission's basic argument in support of its proposals
has not changed : "At the present time ,,., companies agre incorporated

under the separate laws of the nine Hlember States., There are -
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substantial differences between these national laws, relating in
particular, to the inteinal structure of companies, the powers of
directors, the rights of shareholders and of the employees, This
situation constitutes a real barriér to cross—frontiex activities,
bhoth for,thoée who might deal with a compeny and for the companies
themselves,"

In its proyposal for a Régulation embodying a Statute for
the Buropean Company and its Proposal for a Pifth Directive on the
structure of public limited companies, the Commission propose’ a
" two-~tier board structure Ffor public cowmpanies, In addition to the
sharelolders® meeting, there would be = lannrenens Board, responsible
for the day-~to-day running of the éompany? and a Supervigory Board,
which would appoint the Management Board end supervise 1ts activities.
This system, which is already working successfully in some of the
Member States, was to take the placé, in. the remaining HMember States,
of the unitary or classic gystem, under which there is only one
governing body in addition to the shorchnrlderst nmeeting,

In its Green Paper the Commission reiterates its belief
that the two-tier system such as already cxists in some Member States
is the best system from the point of view of both satisfying the
requirenents of the large, medern company or group of companies and
answering the need for public accountability., The Commission considers
that its view 1s borme aout by the cmergence even within the classic
system of a divisionm of roles corresvonding to the division forma-
lized in the two-tier system, In the Commission®s view, however,
in today’s large companies and groups oif companies, whose capital
ig often widely dispersed and which frequently employ a large work-—
force spread over AUReTOUS establishments formal separation of roles
between o managzement and a supervisory ©edyl is a surer way of achievins
effective supervision of menagement in tae intersts of both share-
holders and workers,

[

o
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The Commission sdmits, however, that "cne has to recognis
the difficulty that there would- ke Tor thosc States, with strong
industrial and commercial traditions, all of whose companies have
one-board systems, to introduce with irmediate application, a reform
of such importance, The fact that the reluctance of thuse concerned
may be attributable more to fears deriving from their present lack
of knowledze of the system proposed than to any actual disadvantégas
of the system, does not substantially alter the difficulty confronting

governmenta,®

B ENMPIOYEE PARTICIPATTION

In its Green Paper the Commission attempts to analyze the
corplex systems of relations in the Member States betweern employers
and workers or thelr respective associations and trade unions, which
bear the stamp of different historieazl backgrounds and social con-
ditions, The Commission comes to the conclusion that these systems
of relations, whose varicus elements are interdependent and complement
one another, may produce the same effect, viz, "... what 1s achieved
by cne approach in one country or enterprise may on occasion be

achieved by another approach elsewhere,"

The immediate metive behind the Commission's proposals to

[}

trengthen the position of employees in companies® decision-making
machinery mist be seen in the desire %o align the different Systems
" of industrial relations in the Member States so as to remove the
barriers to intra-Commmnity movements of companies, capital and
labour, Therefore, the Sub-Committeec would like to emphasize the

more gensral argument supporting the Commigsion®s proposals, namely
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"the increasing recognition being given to the democratic imperative

that those who will be substantially affected by decisions made by
social and political institutions must be invelved in the making of

those decisions",

Tater on, the Commission stetes that "the enterprise, being
an institution in which fundamental decisions or:¢ taken, cannot es-
cape this reorganization of the relationships between those who have
the power to make decisions and those who mist carry them out',

Finally, the Cormission observes that employee participa-
tion in company decision-making will not be without an impact on
other decision-making processes : ",,. an important part of the
attractiveness of employee participatiom in company boards is that
such participation appears to have a generally positive effect on.
the other forms of employee participation existing in relation to

the companies in question",

"For the Commission, the overall objective, if not fthe spe-
cific'approaches of the proposal for a Fifth Directive, remain valid
and reasonably realistic, namely, employee representation, not merely
presence in a consultative capacity, on the supervisory bodies of
public companies, fhe task is to bring about a situation which will
permit the introduction, in all the ilember States, of such employée
representotion while moking proper gllowance for their divergent social
traditions”, ' '

Against the background of these arguments - zbout which
there are of course different points of view in the Sub-Committee we
mist now begin by examining the aims, elements and levels of partici-
pation as well as its legal framework in order to obtain a clear idea

of the issues involved,

1. Aims of Participation

The Sub-Committee is in agreement on a number of objectives
which employee participation should help to achieves

CES 806/76 fin rev. ha oo/ vae
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- safeguarding the dignity‘and sense of responsibility of peorple

at work;

~ lessening the strain of work and improvement of working conditions;
~ prevention of industrial accidents and digeases;

-~ improverent of the social, personnel and training policies

of companies;

- improvement of working conditions and reduction of conflict

within companies;
— increasing company efficiency and competitivenesss;

- protection of the environment and improvement of living conditions,
1
Opinions are divided, however. zbout those participation
aims which involve giving employees an equal say in econonmic and

socigl decision-making,

Some members strefs the purpose participation can serve
in keening a check on economic power, The growing concentration of
capital =2nd industry is putting more and more economic, social,
and political power into the hands of large firms and grouvs of
companies, The persons running these firims not only take the de-
cisions on investment, production and sales, they also determine,
through these decisions, the regional and sector-by-sector distri-
bution of production and jobs and ley dovm working conditions and

CES 806/76 fin rev. ha o » veevue
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productivity levels in plants. In these members® wview, this situation

cells for.comprehensive democratization of-the economy (*). -

Other members reject this view, stressing that the deci-
sions of large undertakings arc subject to a lot of constroints
arising; for examvle, from the general economic climate and from
competition policy, which affect decisions on investment, plant
location and merketinge These plus other factors alresdy constitute
an effective checl: on economic power., These members consider that
employee participation shouwld not detract from the responsibility
and willingness to take risks which are part and parcel of the use
of capital for yproductive purposes, Companies must continue to
have effective decision-making machinery leaving the uvltimate res-
ponsibility for the company's efficiency and competitiveness with

management,

However, some members ccengider that worker participation
and effeetive decision-making structures are by no means mutuvally
exclusive, The survival and economic success ¢f a firm are as
important to the workers, whoge chief intérest‘is the maintenance
and security of their jobs, as they are to the shareholders, who
are primarily interested in the return>of Thelr capital,

_ .

These members consider that the clash of interests between
a firm's shareholders on the one hand and its employees on the other,
which stems from the employees® wish to ralse their living stendards
and %o humanize their working conditions and the shareholders®
interest in profitability and competitiveness, must be solved
some way or other, at greater or lesser expense, in all systems,

(*) We are using the term "democraiization of the economy" in a
wide sense, not in the specific sense this term has acquired
in Denmarlk, where it refers to = national fund for enabling
employees to acquire holdings in firms.
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Therefors erployee pa%ticipa%ion}'.iftpsﬁéé%ive of ‘he

form it assumes {(provided that it takes account of the wishes of

- all the perties concerned), can g£o o long woy towards settling such
conflicts and reconciling in an optimum manner the interests of
employeces, shareholders and the community at large,

k]

2, Elements of participation

The participation of workers andé their representatives
comprises seversl dlfforent elements, nonely rights of inforwation,
consultation, representation and codetermination,

Rights of information about the company’s position and
progress and about the management's pians exist to a greater or
lesger extent in fact or in law, in all the Kember States. They
form the basis for wn effective consultwtlon.or odeterminction
of the workers and their rbpresenuat$veo.

Rights of codsultation have been granted to workers and
their representativeé in the Member States through machinery of
various types andé at various levels, These rights may increase
the workers’ say in social and economic decisions and bring con-
flicts of interest between workers snd employers more into the
onen, But they do not create equa 11ty between employers andworkors.

- . ~
i

~
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Therefore, scme members believe thet ther are not sufficient to
ensure that, in the settlement of conflicts, the same consideraticn

is given to workers' cnd shareholders® interests,

Rights of reprcsentation are siercised in the llembe
States through mechinery of various Hynes and at various levels

either by statubory worler reprssentatives elected by all the

of +the union, It is only possible to exercise these rights siiec-~
tively, however, insgorlar ag the statutory or trade union workser
reprecentatives enjoy, in feet or in law, rights of information and
.!-
u

consultntion, Rights of information end consultation are automatic

1

where the emnloyee renresentatives sit on the decision-making bodies

L"\

of plants and companies and of State bhodies

wights of codetermination - at plent and company level -
weann. bthat cconomic end social decigicng which have a b2aring on
the intercsts of the workers connot be forced through azzinst the
will of the workers and their representetives, Such rights are
based either on arrangements whereby the employees® representative ma-
Chineerustapprovedecisionsbeforetheycantmcomeeffectiveonor=ar—
rengesents whereby ciployee reprecentatives it on the decision-
maling bodies where fhey have voting parity with shareholders:
representatives Some members believe theot such rights of codeter-
mination are the only sunrantee of n balance between the interests

of cmployers and workers,

CES 806/76 fin rev, ha aes/coe



- 3. Devels of narticipation

Although the Commission's Green Paper discusses various
means of porticipation - through collective bargaining, revresentaticn
on bodies at plant and company level and participation in the firm's
capital - the suggestions it makes arce confined to board struciure
and employec pvarticipation within that struciure.

Sone members consicder this approach to bs expedient in that
it is neking a start on a major area of employsr-chployee relations.

However, other mcmbers would point to the fact that, with
this approach, one is apt to forget that the individusl elements of

=

Member Gtates' systems of worker participation at differsnt leovels,

which vary in their promincnce in the system as & whols, are inter-
Whereas the workers in sone

dependent ond complement onc another,
Member Statcs are more interested in greater institutional partici~’
pation in plants and companies, workers in other IHember States have
made it their main aim to secure greater bargalning nower for the

tirade unionis,

These members further peint out that the regional, structurzl,

national and intermatiocnal-»roblems of economic and mocial policy have
becomes ccntral interests of workers 'and thelr trade unions in all
Member Stvatos, An effective system of worker participation must take

in thesc issues too (for instance in Economic znd Social Councils).

CES 806/76° fin rev. ha | " voo/aen
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4. The machinery of participation

This machinery has evolved differently in the Iember

States accdrding to historical baclground and social conditions,.

In gome ilember States, works-level trade union bedies carry ocut

he functicns which works councils end enterprise councils perform
in cther countries. The structure end terms of reference of
works and enbterprise councils differ from one Hember State to the
next, In some Member States, employee representatives on super—
visory roards and boards of directors and "labour® (i.e. personnel/
industrial relations) directors held a prominent position: in
others, such arrangements are non-existent. In some Member States
the unions and algc the employers' associations, try to exert in-
fluence on legislation and administration through informal channels.
In others, this influence tends to be exercised through formal
arrangements, for exaaple, economic and social councils., In some
Tember States collective bargaining is mainly at company level:; in
othere 1t 1s predominently conducted on a sectoral, regional or

nationsl bhasis with the employers' associations.

In thege cilrcumstances, 1t geems advisable that Community
provigions on company structure and employee participation at bhoard
level should be made flexible enough to allow the Member States to

cater for their specific historical traditions and social conditions.

5. Legal Framewcrk for Participation

_ The legal framework for employee participation can be
municipal and Commmunity law, possibly also international treaties,

and collective agreements at plant, regional, national and, possibly,
also Community and rultinational levels,

CLS 806/76 fin rev. as ' voe/0es
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The Communitj is called upon to provide in EEC legisg-
lation a framework for participation which is to be filled out by
national legislation, At the same time it must take care that
this framework is not undermined by international treaties entered

into by Member State governmments -« as in the case of the sgreement

on cross~Trontier mergers.

Some members consider that worker participation shouvld be
also extended on the basis of plant-level, regional and national
collective agreements, In some HMember States, however, this would
require amendment of the law goverming collective agreements.

In some of these HMembers' view, the increase in the number
of miltinationals also calls for more extensive, uniform partici-
pation rights tc be established by means of EEC and multinational
collective agreements,

Other members are opposed to employees' rights of parti-
cipation being negotiated in collective bargaining. They consider
that collective bargaining should be reserved for negotiation of
wages and salaries,‘working conditions and social benefits, In
their opinion collective/égreements do not have the attributes of
usual sources of company law, if only because of the conditions
under which they are negotiated and implemented in some Member
States, which sometimes involve & relationship based on force,

Although recently collective agreements in some Menber

States have; for reasons connected with the economic and employment
situations, embraced company‘investment; this is not to be equated

OES 806/76 fin rev. as - | : ceeS e
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~with employee participation in company decision-making. wuch cases
are, moreover, restricted to Member 3taltes where unions refuse to

share in responsibility for the running of companies,

Ca Lpproximation of Company Law

A convergence of employecs® means of exerting influence is
already observable in the IHember States even without action by the
Commnity. Thig converseice is explained by the similarity of
their economic, social and labour relations problems, which tend to

prormt roughly 5111«ar solutions.

)

With the srowing interpenetration of the Member States?
economics, some members see convergence of company law as oﬁe of the
key conditions for the creation of & gemuine Common Harket, o process

which reguires the sctive sgupport of thz Community, These membvers
are in favour of a Directive on the approximation of compeny law
laying down the structure of companies and prescribing employee rep-
resentation at board level, In this way the Community could help

to bring about a convergence between the different systenms.

Other menbers, who are algo in favour cf employees bheing

given more extengive rishts of participation, consider the guestion
of the Type of legal instrument by which company law ig te be approzxi-
mated in the EEC to be of subordinate importance,

They talte the view, that wiiie company law approximaticn is

necessary and is indeed one of the key conditions for the creation of
the cormmon market,; the issue of ewmployee particivation should net be

stricﬁlyAtieduor_subordinated to it. Participatioﬁ should bhe treated

“'_nJ 006/ TO fin TCV, &g ‘ ont/-so
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as a sgeparate issue; although any moves in the area of participation
should; of course, teke place in parallel with the compeny law

approxinaticn. The main thing is that the participation issue

should be handled in & down—to-earth and pracivical fashion,

Mother group of menbers are opposed to a Directive laying
downn 2 uniform structure for companies in all Member States and
setting minimum standards for employvec representation on hoards,

They camunot see aﬁy need to impose a uniform structure; +the different
structures now in use have proved themselves, As for introduction
of minirmm standards Tor emnloyee representation on boards, they
would oppose this at the present juncture since in some Member

States employee representation at this level ie not a practical

proposition in present cilrcumstances.

If the Commmunity should nevertheless decide tc prescribe
employee representation at board level Ly means of a Directive,
the legal frameworl therefor should be the oulcome of an objective
choice from among the provisions of netional and Community law and

collective agreements now in force,.

Hence, the Sub-—Commitiee azrees with the Commission when
it eays thalt the future Comnunity law must be founded on convergence,
It tust, however, make appropriate allowance for the differences in
corporate structure and employee participation arising from different
econcmic and social hackzrounds in the Hember States.

Some members consider that z Community instrument requiring
introduction of a two-—tier bhoard siructure and employee representation

at board level must allow a transitional period of uvp to ten years.

CES 806/76 fin rev, as _ aos/uss
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Other members cennot go alons with this view insofar as
it involves deciding now on arrangements thet would enter into
force after a loné transitional pericd. It appears te them a
rather uvnrealistic way of foing egbout things, in that a participa~
tion c¢f employee representatives on company boards can only be
contemplated once certain conditions ere fulfiiled,'and it is
impossible to foresee at the time of the decision.on the instrument
whether those conditions will be fulfilled by the ‘end of a ftran-
sitional veriod. ' ‘ '

Cther members, who are eager to aligﬂ the content of
employee participation, but do not-wish to commit themselves now
to a two~tier board siructure, think that the Commnity »rovisions
should be designed for a limited period (say, four years) and later
reviewed in the light of the progress made in the individual Hember

[SETP

States towards elignmentv of the different systems.

1. Company Structure

Some menbers take the view that link-ups between corm
panies in different Liember States; particularly with o view to
nergers; are imposgilble uvnless all the liember States have the sane
systen of company lay, Without thig, companies are forced to
resori to forms ¢f holding compeny cor other structures of varying
suitahilisy. Approxination of company law is necessary also to
bring about free movement of capital and to stimulate investment.

Some of thege members would zee the main argument for

approximation of company law not in economic or fiscal poliicy cone-

giderationg, but in the possibility it would open up for workers

CES 806/76 fin rev. as ‘ , _ ces/ oo
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to supervigse the deciszions of groups of companies located in a

Another group of members ack whether approximation of
company law is necesgsary to foster interwcompany ccoperation in
the Community. They maintain that experience shows cross—frontier
cocperation to be possible despite the existence of differing
bodies of company law in the Community. They consider that inter~
company cooperation in the Community is impeded not by the i
ces in compeny lew, but by other factors, principally divergences
in the taxation field. Ag the failure to harmonize company law
is not the main obgtacle preventing the creation of a genuine
Coirnon Harket, the most that can be said, they argue, is thasb
cooperation bhetween corpanies in the. Commmnity could be facili~
tated if the companies desirous of such cooperation had the same
structure. They further contend that supervision of company
decision-making can be arranged just as well in the unitery system
ag in the two-tier system. However, where board-level employee
representation is anyhow required or planned, they feel that,
gencrally speaking, the two~tier eysten is preferable since em—
plovee representatives can be integrated better in a supervisory
beard than on-a traditionsl Board of Directors.

-~

]
2]

D

o
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Some members refer in this connection to the Committee's

Opinion of 25 October 1972 on the Buropean Company Statute, in which
the Committee endorsed the proposed separation of the function of
upervision, exercised by the supervisory board, and the responsi-
bility for management exercised hy the management board : "A sharp
scperation of the management and supervision functionz will make the
csponsibilities of each body crystal-clear, and will be beneficial

the company both internally and externally. The Ccrmittee hopes
hat this arrangement will provide a further stimulus for harmoni-— -

zabioin of zwaticnal company law on the same lines®,

Other members, though not disagreeing, consider that a
number of practical and nsychological gifficulties wouvld arise in
the event of the two-tier system being imposcd immediately on all
public limited compenice in the MNember States. They would refer to
the Zconomic and Sccial Committee’s Opinion of 2% May 1974 on the
proposal for a IFifth Tirective on the structure of public limited
companias, in which the Committee came to the conclusion, after con-
sicdering &ll aspects, that it was premature to impose a vnifornm
structure on all public companies in the Community : "The two
“eystems for menageing such companics ot present employed in the

Community have proved themseives in practice and in the Committee'’s
view they also afford the possibility of equivalent orotection to
sharcholders and othersi,

Still other members are fundamentally opposed to a
Community-wide approximation of conpany law. They consider that
Member States which have the classic gystem and find it works

satisfactorily should be alliowed +to keep ite.

CES 8C&8/75 fin rev, ha sws/ss0
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These views may have prompted the Commission to suggest
in the Green Paper a nuuber of possible flexible solutiong %hoﬁgh
without changing the aim of general introduction of the two-tier
systeme '

Some members smpport the Commission®s proposal to pre-
scribe the two-tier bomrd structure for all public companies of a
certain size in the Community, after a transitional period, Though
they can accept this requirement initially being restricted %o
public companies, these members consider that it should be extended
as soon as possible to cover other companies over a certain size,

Other members, however, congider that both the‘two—tier
syStem and the unitary system have proved effective, but they would
have no objection to the two-tier system being made an 0pfion for
companies in countries where the present law provides for a unitary
systemn.

They would again refer to the Economic and Social
Comnittee®s Opinion on the proposal for a Fifth Directive on the
structure of public limited companies : Y"In the interestsof
harmonization ,e. the Committee feels that a compromise would be
the best answer., It sliggests that the two~-tier system be made
available to companies in Member States which at present only have
the classic éystem, in other words that the two-tier system be
provided for in the company law of all liember States, but that

Member States at present employing the classic system be allowed to

keep 1t alongside the two-tier system, In this way companies in
these countries would have a choice between the two systems."

CES 806/76 fin rev, hm /.
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2, Inployee Participation

In all the lember States there is a large body of laws
and collective agreements which assigns to employees and their
representatives certain rights of participation enabling them in
varying degrees to influence corporate decisions, '

Some members would agree to the scope of the rights and
obligations of employees and employers within a company being
alignéd - insofar as such alighment is necesaary for the proper
operation of the Common Maorket - by creating a common bagis for
the exercise of influence by employees on decisions affecting their
jobs, their safety and their working and living conditions in
general, |

Other members, however, consider that workers?! partici-
pation rights, which bring about a better balance between the ‘
influence of management and employees, should be extended on a
Community-wide basis to enable the employees to exert a sironger
influence on management declsion-meking over a wider field,

This can,be done by extending the powers of the employees!
representative into the sphere of management decisions of an economic
naturc and encouraging the development of those powers into rights
of approval or veto, and by giving the employees a say in deter~
mining the oomposition of the management or supervisory bhody of_the
COMPany e ' ‘
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Here the Sub-Committee would quote from the Economic and
Social Committee's Opinion of 24 October 1972 on the proposed Furo-~
pean Company Statute, where the Committee said that : "workers must
be given a possibility of collective representation of their
interests in the firm and must be afforded a say in certain of the
firm's decisions, but without detriment to the responsibility and
effectiveness of the firm's management". This statement, reiterated
in the Committee's Opinion of 29 May 1974 on the proposal for a
Fifth Directive on the structure of public limited companies is
still valid today in this general form,

waever, the Econonic and Social Committee did not feel
able in those Opinions to come down one way or the other on the
question of employee representation at board level, Although the
general discussion on industrial democracy has come a long woay since
then in all Member States, nevertheless differences of opinion
between Iiember States and between the different social groupings
apout the form and extent of employee participation sitill remain.

Nevertheless, general agreccment has been reached in the
Sub~Cormittee that the future Community Directive might make pro-
vision for two practicalﬁﬁeasures to sustain the movement towards
convergence, The first would be the introduction of the two-tier
board system as an option in Member States where it is not available
at present. The second would be the setting up in large companies'
which do not have board-level employee representétion of a special
body on which the employees are ripresented and have minimum rights
of information and consultation, The rizht of employees ought to
be more or less comparablé under both systems,

Some menbers wont conhloyoc rﬁerSQntativ;c o Love the

same number of seats and votes.on company boards (either on the
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the supervisory hoard in a two-tier structure or on the unitary
board) as shareholders® represeﬁtaﬁivese This could. also be obtained
by giving employees® and shareholders' representatives each a third
of the seats; with the remaininé third composed of representatives

of the generzl interest co—Optéd by the first two groups - one of

the formulae proposed for discussion in the draft Eurcpean Company
Statute and the draft FPifth Directive on the structure of public
limited companies,

Cther members can zccept a form of employee representation
at board level which does not detract from the éuthority of share-
holders°'representatives, such as the one-third representation pui
forward by the Commission as one alternative in its dxrafft TFifth
Directive. ther members again fovour the system employed in the
Netherlands, which was proposed as a further alternative by the
Cormission in the Fifth Directive, Under this system the members
of the supervisory board are appointed by the supervisory board
itself., The sharcholders' meeting and the employee representatives
merely have the right under certain conditions to object Lo & nominec,

Yet another group of members takes the view thatv employce
renresentation at board level is not o solution that can be applied
everywhere in the Community. The system of worker particination

adonted will have to take accoumt of the particulsr system of labour

R

relations and should therefore be left to the discretion of the
Member States, Where, however, cmployers and employees are seeking
employee representation at board level, or where this is already
practised, it must on no account jeopardize the authority of the
sharecholders® representatives, Any other course would entail pro-

found dangers for workers, companies, and indeed for the whole
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national economies of Member States: based as they are on the prin-
ciples of the free market and free movement of capital, companies
and labour, freedom of establishment and free enterprise,

_ If the Community does decide to follow the Commission's
proposal and lay down Community-wide vprovisions for worker parti-
cipation, these provisions must, in view of the differences of
opinion there are between the social groupings, be sufficiently
flexible, Indeed, because of the big differences between the Nember
States® systems of participation, the Community provisions can be
no more than a framework, laying dowm (a) the goals to be aimed =2t
and (b) minimum rules which leave scope for due account to be taken
of the different traditions, social trends and industrial relations
systems in the Member Statés. The important thing is to prevent
any further divergence between the participation rights of employees
and their representatives in the different countries and to open up
nossibilities which lead to a convergence between the different
systems,

Community provisions for workers® participation must take
account of the following : ' ‘

a) Employees' Right to Choose

Some members talke the view that employees in Member States
that do not have employee representation on the board, or do not
want it, must have the right to refuse such representation indefi-
nitely. The rule to this effect could be modelled on that in the
amended proposal for a Buropesn Company Statute.
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Other members are afraid that if lMember States had diver-
gent rules, this would lead to discrimination between companies snd
%0 a danger of componies moving to another country where the rules
were less stringent. They ars therefore opoosed to employees having
unlimited freedom of choice., In their opinion it would be enough
to say that the purpose of the Community provisions wog to open up
the possibllity - where the general circumstances so vermnitted -- for
firms in Member Stotes which did mot have statutory employee repre-~
sentation cn company boards to seei new forms of partvicipation on

e lin f the propoesa ¢ forwcrd in the cen Taper,
the lines of the proposals put forwerd in the Green Pag

b) More Far-Reoching Provisiong

Some members consider thet employees who, either through
national legislation or through collective agreements, secure more
'far~reaching norticipation rights thon the minimum nrescribed in
the Community provisions - either in the form of equal representation
on company boards or participation in the company's capital -~ musth
not be nrevented from exercizing such rights by the Community"s

rovisions,

I
Ay

Some of these members ore not interested in emnloyvee
representetion on sny governing body whatsoever of the company if it
is o ninority representation. Instead of a minority representation
they wouvld much rather see the facilities, information rights and
powers of the enployees® representative machinery (the Works Council,

exnonded,
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Other membhers, who went the shareholdsrs to retanin their
avthority, oppose the above approach if only because it involves the

danger of discrimination and individual companies relocating.

‘e) Sohere of Application of the Community Provisions

Since the worker participation question arises in a dif-
ferent way for smaller companies, some members believe thot the
Community must lay downt criterin as to the size of companies ‘o which
the Conmunity nrovisions are to annlye.

' Some members consider that these criteria shouwld relate
to number of employees, turnover cnd balance sheet total., Other
members consider, however, that the number of employees alone should
be the deciding factor, since turnover and balance sheet total are

not suitable criteriz,

Some members also agree with the Commission that the sanme

structures must be required for comprnies forming nart of a group

ag for independent conmpanies. But Tthis principle raises a number

of problems, they feel, which, to ensure the effectiveness of the
‘Corrmumity worker participation provisions, necessitate ranid adoption
of the Commission's proéposed Directive on coocrdination of the Member
States? law relating to groups of companies, That Directive rnust
include provisicns to the effect that @

- employees are to be represented on the boards of a2ll companies

- which make binding decisions for associated companies. ‘A parent
cormpany mey give mandatory instructions to a subsidisry which has
employee representation on the board, in matters which regquire
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bonrd spproval, only if the employees are represented on the
board of the parent company in the same way as in the subsidiary

company; .

- employees are also to be represented on the boards of parent
companies whose registered office is in the Community but which
have a number of subsidiaries outside the Community, However,
there are legal, political and practical arguments against'having
the employees of subgidiaries outside the Community participate
in the nomination of the employee representatives on the parent

compeny's board: -y

- finally, that employees are to be represented on the boards of
subsidiaries which have théir registered office in the Community
but which are controlled by parent companies from outside the
Cormunity. The freedom of decigion of such subsidiaries in matters

requiring beard approval nust be safeguarded,

Other members congider that groups of companies raise a
number of probhlems which the Committee can only go into when 1t
knows what the Commissionfs intentions are for the Directive to co~-
ordinate Member States’ ldaws relating to groups of companies,

d) Powers of the Board

Adoption of a two-tier board structure consisting of a
menagement body and a supervisory body on which employees are repre-
gented raises the problem of defining more closely the powers of the

two bodies in the Community provisions.
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Members are divided in their views about this., Some
consider that the Supervisory Board, in addition to its powers to
aproint and dismiss the Management Board, should be able to take
important decisions concerning the company and its employees.
Others, however, hold that the Supervisory Board ought to have a
purely monitoring function that does not detract from the Management
Board®s responsibility for the running of the company.

There 1s general agreement, however, that the powers of
the boards should be laid down in national provisions, which should

be progressively aligned afterwards at Community level.

. e) Procedure for Appointing Employee Representatives

The procedure'for appointing the employee representatives.
on company boards must be left open by the Community provisions so
that allowance can be made for the particular conditions ia the
Liember States., The lMember States must be left to decide the exact
procedure undef which the employees or their representatives on the
works council or alternatively the trade unions representatives on
the board. Matters such as how to ensure proper representativeness
of the employee represeﬂ%atives, how to ensure that the procedure is
democratic, and how to protect minorities, can only be settled in
the light of each Hember State's provisions and experience,

Some members urge that the appointment procedure should
not interfere with trade union freedom as recognized by the ILO.
A requirement that all employees should take part in the appointment
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of employee representatives on company boards would be only super-—
ficially democratic if this eliminated the regponsibility of repre-
sentative trade uvnions,

Other mémbefs, however, point to the difficulty of deciding
which unions are representative when, as is frequently the case in
sone [ember States, there are a variety of unions - industry-wide,
crafi-based or representing = specific ideological approach - in
one and the same company. Therefors, they insist that the electorate

must comprise all employees of the companys

Some members consider that employee representatives on
company boards should include persons who do not work for the com-
paiye The extensive relations of major companies and groups impinge
on the national economy as a whole, and this makes it necessary for
the employee interest in genersl Lo be revresented alongside employees
of the actual company concerneds '

Other members would like there to e a fundamental ban

on employee representatives from cutside the cormpany,

f) Rights and Duties of the Employees' Renresentatives

Employee representatives on company boards, where provided
for, must have the same rights and duties as the shareholders’
répresentativesi As the Commission emphasizes, the basic philosophy
behind employee repvresentation at boord level is to widen the aims
of the company to embrace the interests of the employees as well as

those of the shareholder. Employvee representatives, like all board
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members, are bound by the office they hold to act in the interests
of the company as a whole, and not just in the interests of those
they represent, Ultimately, it is in the employees® interest that
they should do so0.

)
/

3o Transitional Provisions or Alternative FPormulae for Employee

Reprasentation

Some of the members in favour of employee representation
on compﬁny boards throughout the Community after a transitional
period are opposed to transitional substitutes intended to perform
some of the functions that would normally be exercised by employee
representatives at board level, In their view, the Commission is
right in saying that any transitional arrangement is less satis-
factory than the desired end result. BSuch transitional arrangements
cannot be fully effective substitutes, for it is not so easy to
make them provide the worker with the same cbmprehensive rights to
information and consultation that he would enjoy by héving repre-—
sentatives on the company board, let alone to harmonize such rights
3% Community level, On top of this, substitubte arrangements, in-
tended to be temnornry, would tend to become permanent fixtures,
which would peroetuate the differences between employee partlclpatlon
systems in the Conmunlty_

However, these members are still anxious %o reinforce
_empl oyees° rights of oqrt1c1puuvon, and emphasize that thelr re-
jection of transitional arrangements does not signify that tha in-
~formation, consultation and participation rights of employees’
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representative institutions (enteiprise councils, work councils
or plant-level trade wnion bodies) should not be enlarged.

Other membefs who support employee representation at
board level are in favour of transitional prévisions as suggested
in the Commission's Green Paper, They think the most important
thing is to extend worker partici@ation rights in all the Member
States and gradually work towards the final objectives They do not
regard the risk of substitute arrangemnents becoming entrenched as
very great and think a later transition to employee representation
at board level will be guite possible,

The views of the members who are in favour of transitional
arrangements may be summarized as follows

The Community provisions must require those llember States
which do not feel able to introduce employee representation at board
level immediately toc establish transitional substitutes which per-
form some of the functions exercised in the other Member States by
employee representetion on boards.

A NMemher State’s transitional arrangements for employee
representation must, however, build on existing, and tried mac-
hinery for this purpose;' As the Commission rightly points out, the
various systems for thé'representation-of worlkers® interests are an
important and votentially fruitful element of industrial relations.
It is neither necessary nor wise w0 alter these systems in an |
arbitrary manner, for they are the result of decades of evolution
and enjoy the confidence of workers, and, to a degree, of employers
and the generzl. public, ’

CES 806/76 fin rev. mb v/ ees



- 30 -

However, employees' representative institutions as sub-
stitutes for employee representation at board level do need to be
established at company and -group level, including that of the multi-
national company or groups The émployees' representative institu-
tions at company and group level must, as is already the practice
in some Member States, be constituted from the representative insti-
tutions of the dependent companies and plants, whether these be
enterpfise councils, works councils or plant-level trade union
bodies, ‘

The procedure for constituting these representative in-
stitutions for employees, like the procedure for appointing employee
representatives to the board, must be left open by the Community
provisions so that due allowance can be made for the particular
conditions in the Member States. |

Institutions representative of all the employees concerned
are also possible and necessary in thoge companies and groups which
have dependent companies and plants in other Member States where a
different procedure for the formation of employees® representative
institutions applies. The Community provisions merely need to lay
down a wniform ratio of representatives to employees for all Member
States. Furthermore, the Community provisions must require Member
States which have already introduced- employee representation at
board level to set up a probedure for appointing representatives to
employees® representative institutions in companies and groups in
other Member States,

Conversely, the Commumity provisions must also make it

conpulsory in Member States which initially do not introduce
employee representation at board level to institute & procedure -
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for eppointing employee representotives to the boards of coémvanies

Finglly, the Communi%y provisions must lay dovwn minimum
rules on the rights of access to information, rights of consultation -
and rights of participation in decision-making to be assigned to the
employees' representative instibtutbtions, These mininum rules should,
as Tthe Commission suggests, be based on common principles to be
derived from the law and practice of the Member States.

The Community provisions should impose fairly stringent
requirements as to information, specifying a minimum which nust be
given and requiring it to be given in sufficient time for a proper
.digcussion of the issue to e held before any decision is taken,
The minimum would have to include information about the comrany‘s
mediw-term develonment and investment plens and their implications
for jobs, training qualifications, pay and conditions. '

Consultetion of employees should be regquired to take place .
sufficiently in sdvance of projected decisions and on certain matters
should be compulsory to make sure that the employees could exercize
sufficient influence on the decisiong,

_ | .

Finzally, provision should be made for checking on how

decisions were being implemented so that employees could tackle

nenagement on the implementation of decisions and their consequences.

The nrovisiong of the amended proposal for a Furopean
Company Stetubte might, in fact, serve as a starting point for dis-
cussing this issue,. \
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The employees® representative institutions must be assigﬂeﬂ
the same rights to information as‘embloyee representatives have at ‘
voard level. They must also be granted comprehensive rights of
consultation and, in matters directly affecting cmployees, parti-
cipation in decision-making. Here it must be understood that the
rights of access to information and the rights of consultation and
narticipation in~décision~making which are assigned to employees’
representative institutions under transitional arrangements are to
continue to apply when, after the trensitional period, emnloyee
representation at board level is intrcduced for all companies of a

cervain form and size,

Another group of nmembers welcome the Commission's sugges-
tion that substitute arrangements be introduced in those Member
States which do not feel in a position to prescribe employee repre~
sentation on company boardse In their view, the Commission's sug-
gestion is an attempt to open the way for other employee partici~
petion sSystems to evolve in the Community. This new approach should
be encouraged =nd developed with a view to finding solutions suited

to the tradiiions, social conditions and industrial relations systems

in the Hember States of the Community, For the foreseecable future
it must be accepted that introduction of employee participation at
board level is not theé only way of solving satisfactorily the meni-~
- fold problems of employee participation in the Member States of the

Communitys; there can be other ways.

These members feel, however, that it is unrealigtic to
plan such substitute arréngements To operate only for a predeter-
‘mined transitionel period, after vhich employee representation on
supcrvisory boards would automatically have to be introduced. The

s
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participation of enployees should in their view be introduced in
stages, But a programme for stage two cannot be decided until the
~oims of stage one have been aoccomplished. It is impossible to fix
in advance when this will be,

These members are in favour of a comprehensive investi-
gation into employvese participatibn\to study the issues of common
importance tc employees and companiesg, irrespective of the‘parti—
cular system obbtaining, This could lead to a conception of parti-
cipetion that would form the basis for minimum rules for fixing
employees® and employers® rights in companies,

The Chairman , : - The Ropportcur
of the ‘ of the
Sub-Cormittee on the T Sub~Conniittee on the
Green Paper on Eaployee . - Green Paper on Employee
Participation Participation

Sir John PEEL " Jo P, CARROLL

The Secretary-~General
’ of the
Economic and Social Committee

Delfo DELFINT

CES 806/76 fin reve mb





