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;Introductlon L

' ~opm10n to'the Commrssron on the questlons put to them (see Annex 1).

" EXPLANATORY MEMORANDUM

: On 5 Deceiber 1990 the Commlssron adopted a "Proposal for a Councxl Directive '
.'on.the establishment of a European Works Council in Commumty -scale undertakings .
or groups of undertakmgs for the’ purposes of informing and consultmg employees““’ R

= _ The Economrc and Soc1a1 Commlttee gave 1ts oplmon on 18 March 1991‘2)

_ On 10 July 1991 the European Parhament adopted an opmron on the proposal to the o o
o Councﬂ"” R L o o

On 10 September 1991 the Commlssmn adopted an amended proposal pursuant to ,

o Artlcle 149(3) of the EEC Treatyu) -

- .The Councﬂ of Mmlsters dlscussed the Commrssrons successwe proposals at 14' o

- ‘meetmgs at the level of its Workmg Party on Social Questions (between 3 July 1991 = ..
-and 6 September 1993) and at five meetings of the Council of Labour and Social
-.-Affairs Ministers (on 6 May 1991 3 December 1991, 6 Apnl 1993 1 June 1993 and

12 October 1993)

At none of these meetmgs dxd the Council reach unanimous agreement on the . -
Commission's proposal, as required by the legal basis for the proposal (Article 100°of -

the EEC Treaty). The Council did, however, establish, at its meeting on 12 October.
1993, a broad consensus among the great majority of delegations on a text submltted-
by the Belgian Presidency. The Commission informed the Council of its intention to
" initiate, on entry into force of the Treaty-on European Union on-1 November 1993, " -
_ the procedures prov1ded fori in the Agreementon Social Policy annexed to the Protocol

on Social Policy annexed in turn to the Treaty estabhshmg the- European Community, -

_on the basis of the text submitted by the Belgian Pre51dency and the views expressed '.
Loin the course- of the Councll's drscussrons ' ‘ : i :

.. On17 November 1993 “the Commrssron decrded to set these procedures in, motton
" 18 November 1993 saw the commencement of a srx—week period of consultation of
_ the social partners at European level, in accordance with Artlcle 3(2) of the Agreement'_
- on Social Policy, with the drspatch of a first consultative document on the possible
.. direction of Community action in:the field of information and consultation of workers : .
- in . Community-scale undertakmgs or groups of undertakmgs The employers ‘

associations, federations and confederations and the trade unions submitted a general |

N

E-On 8 February 1994 in accordance with Artrcle 3(3) of the Agreement on Soclal o ‘
_Policy, the Commission-decided to consult the social partners at Community level on. .
- _the content of the proposal _rncludx_ng the possible legal basis for such a proposal.
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"By the deadline for this second phase of consultation (30 March 1994), the social
~ partners sent the Commission their views on the consultation document (see Annex 2).
Despite all the efforts made, the social partners at Community level failed to reach . .

agreement on setting in motion the procedure provided for in Article 4 of the
Agreement on Social Policy.

e, e e

the information and consultation of workers in Commumty -scale undertak_mgs and
groups of undertakings was still warranted, decided to adopt the present proposal, with -
a view to presenting it to the Council on the basis of Article 2(2) of the Agreement
on Social Policy. - -

s

" General jusiification for the initiative

The impact of the internal rnarket‘

The internal market is, according to Article 8a of the EEC Treaty "an area without
internal frontiers in which the free movement of goods, persons, services and capital .
is ensured in accordance with the provisions of the Treaty". The disman_tling of

~internal frontiers is already resulting in major corporate re-organizations in the

Community, and will continue to do so, particularly in the form of concentrations. The
accelerating pace of transfrontier economic restructuring associated with this process,
mvolvmg an increase in mergers, take-overs, transfers and joint ventures, will result
in more and more employees being subject to key corporate decisions taken outside -
the country where their establishment or undertaking is located. ‘

~ As aresult of ehanges in the structure of undertakings, the procedures for consulting

and disclosing information to employees are often no longer consistent with these new
structures. Whereas firms have become more complex in that they have grown or
expanded their operations by setting up subsidiaries or establishments in several
Member States, their employees continue to be informed and consulted in a segmented

fashion, reﬂectmg the scope of existing natlonal laws and practlces

Existing procedures for informing and consultmg employeesina natlonal context.only
have efféct within the legal framework of that country, only benefit the employees of
that State and generally only relate to activities carned out within national boundaries.

The same apphes to procedures for mformmg and consulting employees provnded for -

'in the Community directives setting out fules on information and consultation on

collective redundancies and transfers of undertakings. Council Directive 75/129/EEC
of 17 February 1975 on the approximation of the laws of the Member States relating
to collective redundancies® and Council Directive 77/187/EEC of 14 February 1977
on the safeguarding of employees' rights in the event of transfers of undertakings,

businesses or parts of businesses® i incorporate procedures for informing and consulting
the representatives of those employees affected by the operations in question.
However, these information and consultation requirements do not apply specifically
and effectively to situations in which the decision-making centre is not situated in the

~ Member States in which the employees affected by its decision are employed.
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The current economic crisis, the competltlve status of European Commumty~
_undertakmgs and the hberahzatlon of international trade )

- . The need to set up transnatlonal mformatlon and. consultatlon mechamsms for workers R
in Communlty—scale undertakmgs and groups of undertakings has become even:more " .-
~ urgent with the worsemng economlc crisis affectmg a]l Member States of the Umon

S On the one hand, the »cr131s is _makmg‘ undertakmgs adapt to the few - often re_cesslve -

- economic context, in very-many cases requiring restructuring measures which, in the -

 case of complex undertakmgs and groups of undertakings with establishments or

N -subs1dlanes in various Member States, are 'decided on centrally by the undertaking or .
- the group and- whlch concern one or more of the estabhshments and have an effect on - '

o ,workers mterests

. : Itis essentlal then, for such restructurmg measures to take place in soclally acceptable ’

condlttons and for. the workers concerned to at least be mformed and consulted in - ’-

. advance

' ;-On the other hand as was underllned in the Whlte Paper on growth, competltrveness -
~ . and employment, enhancmg the competitiveness of European businesses, which has .
_become a' vital factor in. ﬁndmg a- positive response to current’ problems, requlres

- higher productivity and greater commitment on the part of ‘workers in the day-to-day .

B Earher mltlatlves by the Cominission o

- life of their firms. Creating and developlng appropriate information ‘and’ consultation . -
S mechamsms for workers at the level of Community-scale undertakings or groups of .
+- undertakings constitutes a prior condition for this enhanced level of commrtment, e
B panlcularly in the current dlfﬂcult soc1a1 climate, - .

- Fmally, the hberahzatlon of world trade and the globallzanon of the economy are =
fcreanng conditions which are more favourable to the restructuring of undertakmgs and'" .
- groups of undertakmgs which are thus acquiring more and’ more room for manoeuvre, .
" especially in terms-of the transfer of production units from 6ne Member State to' -
another and even to non-Commumty countries. Here too, the prior information and
" consultation of workers is a minimum condmon if decisions are o be adopted and
. 1mplemented in an acceptable social context :

. The hlstorlcal context

o Procedures for mformmg and consultlng employees of European-scale undertakmgs, -
-~ have been the subject of various Community proposals. The original Commission ~ .
o proposals of 1970 and 1975® for a European Company Statute provided for both = - .
" worker participation in a Supervisory Board and the representation of the mterests of - .
workers ina European Works Councrl or Group Works Councrl ' -

o
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10.

‘However, the 1985 White Paper, "Completing the Internal Market", provided for the

preparation’ of a new European Company Statute, discussion of the amended 1975
proposal having been suspended by the Council in 1982. Accordingly, proposals for

~ a Council regulation on'the.Statute for a European Company® and for a Council

directive complementing the Statute with regard to the involvement.of employees in
the European Company"? were presented by the Commission to the Council on

. 25 August 1989. The draft directive sets out measures to enable employees "to -
* participate in the- supervision and strategic development" of companies which are

voluntarily formed throughout the Community in the form of a European public"
limited company (Societas Europea, "SE"). Undertakings operating in more than one_ -
Member State, other than companies formed as European Companies, are not affected ‘

by its provisions, European Company status being optional for the undertakings . -

concerned. - These proposals have not yet been adopted by the Councﬂ

By the same token, it is worth stressmg the importance of the revised proposal known : o

as the "Fifth Directive" (19 August 1983), which is still on the table at the Council,
providing for employee participation in undertakings employing at least 1 000 people
(but not in groups of undertakings) on a management or administrative board, a body
representing the employees or systems adopted by collective agreement.

~ In contrast, the proposal for a Councrl directive on procedures for mformmg and

consulting the employees of undertakings with. complex structures, in particular
transnational undertakings"”, submitted to the Council on 24 October 1980 and
amended on 13 July 1983%? covered all undertakings or groups of undertakings
having one or more establishments or subsidiaries in the Community and employing
as a whole at least 1 000 employees in the Community. The proposal provided that

EC or non-EC undertakings or parent undertakings, havmg establishments or
 subsidiaries in the EC, must regularly inform and consult via the local management

the employees' representatives provided by the law or practice of the Member States.

~No single body for employee representation. was set up and the information and

consultation procedures envisaged were channelled throughout the existing national

‘representation structures. After lengthy discussion, the amended proposal for a Council

directive on procedures for informing and consulting the employees of undertakings

~with complex structures, in particular transnational undertakings, did not find enough
' support among the Member States.

.+ The COUﬂCll subsequently adopted a Resolutlon‘”) relatmg to the Commission's

amended proposal,. which acknowledged the political and economic importance of the

problem and emphasized the importance of a social area in:the context- of the

~ completion of the Community internal market and the need for greater convergence .

between the rights of employees in the Member States to be informed and consulted

regarding major decisions in the undertakings concerned. The Resolution also called

on the Commission to continue its work on this subject and, where appropriate, to
present another proposal, drawing the attention of the social partners in the
Community to the importance of arriving at agreements at the appropriate level which

®
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Both sxdes take the v1ew that,. when technologrcal changes which rmply major o

B "‘provrde for 1nformat10n and consultatton of employees wrth regard to the prov1 srons
o of Arl:tcle 118b of the Treaty T : '

' The views of the other Commumty mstances

thh thls Counctl Resolutron in mmd the Commrssron has exammed the opmrons of

. the_two sides of mdustry reached at Community level within the framework of the |
_soc1a1 dialogue, the opinion of the Economic and Social Committee on the social

consequences’ of cross—frontler mergers“" and the views: and resolutrons of- the' g

- European Parlrament

- At European level wnhm the framework of. the Va] Duchesse soc1al dralogue in sprte o
-+ of the complexity of the'issue and notwithstanding their different approaches; the two ~
' ~sides ‘of industry have been' able to. identify somé common ground as to the -
- desrrabtllty of information and consultatron in connection with the introduction of new - -
technology . In partlcular the ]omt opmron adopted by ETUC UNICE and CEEP =
“ states: . -

' '“The part]clpants stress the néed to motivate the staf’f at all levels of responsrblhty m-'_ |
" firms and to develop their aptitude to change, amongst other ways by means of good o
‘ 1nformatton and consultatton practlces B B : :

i -:"They consrder that such motlvatlon will be all 7the hlgher 1f all the staff are ina - o
- position to- understand the economic and social need for structural and technologlcal o
_ change and the potentra] whrch such change offers to ﬁnns and to the worlcforce o

o "consequences for the workforce. are introduced in the firm, workers and/or their

.- 13.

_representatives should be informed and ‘consulted in. accordance with the ‘laws,’
. agreements and practices in force in the Commumty counmes Thls mformatron and-
- .-'.consultatton must be t1me1y : oo

, The Economrc and Soc1a1 Commlttee -in its opinion of 18 October 1989 on the soc1a1
. consequences of cross-frontier coricentrations between undertakings?, stated: "Since, .
o mdependently of [the European Company Statute] there is a need for mformatlon and

* participation rights for. ‘employees' representatives in connection with cross-frontier =

. concentrations between undertakings, a Community framework should be devised for.

.~ this. -This framework ought. to- be based on. national arrangements. for. employee_. g
o .representatlon and provide for regular information and consultation of employees' _
" representatives at European level". The Economic ‘and. Social Committee's opinion’
.~ went on to propose that in cross-frontler undertakings .and groups, "a European

advisory committee of emp]oyee representatives [should] 'be set up alongsrde the -

o _ group/undertakmg management" and that Community legislation should cover issues. -

such as the composition of such a committee, the need for clearly defined information -

| _.and- consultation' rights, the frequency: of meetings, and the responsrbrhty of the '

undertakmg or group for meeting the operatmg costs of the commrttee ’

PR T T
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16.

17.

.~ The Commission has taken due consideration of various resolutions of the European

Parliament, .particularly its resolution of 16 March 19899 on the Commission's
Memorandum on the European Company Statute, in which the European Parliament

~ called for the inclusion of provisions requiring the establishment of European Works

Councils (as originally provided by the 1970 and 1975 proposals), - and the Resolution -

~of 15 February 1990 on the most important legislative proposals in the social field'to

be included in the Commission's programme for 1990"” which recommends, inter alia,
“the setting up of European consultative committees in multinational undertakings".

The legal situation at national and international level -

The Commission has taken into account a range of other factors, more ‘particularly the
~aims pursued by certain non-binding international instruments such as the OECD

guiding principles and the ILO tripartite declaration, and the role of leglslatlon in
promoting employee involvement. :

- As regards national legal systems, a.clear distinction can be drawn betweeﬁ

representative or indirect forms of 'employee involvement (e.g. works councils,

~ employee board-level - representation) and individual or direct forms (e g
: commumcatlons groups, proﬁt sharlng, employee share ownership).

' A recent study® shows that not only do these two distinct types of employee

involvement fulfil different functions, but they also rely on statutory provision to very
different degrees. The study concludes that legal requirements have played a limited

role in the development of direct forms of involvement, but that legislation has been
- a necessary precondition for the widespread establishment of works: councils and
- employee board-level representation in virtually every Member State where they exist

(the exception being the cooperation commlttees in Denmark which operate without
statutory backing).

" The aim of the Commission is to stimulate a process of information and consultation

at European level without creating an unduly heavy burden on undertakings. The

“Commission wants to introduce these procedures only in large enterprises. Although
large enterprises are in official statistics classified as-undertakings with more than 500

employees, the Commission wants to limit its proposal to enterprises or groups of
enterprises with at least 1 000 employees within the Community having establishments
or undertakings with at least 100 employees in at least two Member States.

Aceording to statistics for 1986, large businesses (i.e. those with more ‘than 500
employees) accounted for less than 1% of the total number of ﬁrms but provided 28%
of employment“” L -
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18.

19,

. The,eleme’nts of the proposal

¢

. As the objective. of the proposal 1s to overcome ‘the temtonal limitations of national
‘laws on’ information and consultation procedures by the setting up of a European .’
‘Works Council, multiplant natlonal undertakmgs and national -groups or undertakings ~
 are not covered. On the other hand, via national laws implementing Council Directives * - -

 75/129 and 77/187 concerning respectlvely procedures for informing and. consulting -

employees in the case of collective redundancies and transfers. of undertakings,.

- multiplant national undertakmgs are subject to-the same or similar obllgatrons asare .. . .

single national undertakings and, in the - ‘majority of Member States, they are also

“subject to procedures for mformatlon and- consultatlon equlvalent to those envrsaged B

by the present proposal

‘ Wlth respect to natlonal groups of undertakmgs 1t should be added that there is

legislation concerning national group-level works councils in four Member States
(France, the Federal Republic of Germany, the Netherlands and Portugal) and well

" devéloped case-law in many Member- States concermng the determlnatlon of the real

employer behind a group structure '

' Practical experlence of transnatlonal mformatmn and consultatlon of workers

The Commlssron has also taken note of the development of Eu’ropean-level“

mformatlon arid consultation bodies and procedures in a number (just less than 30) of -

- large transnational undertakmgs or groups of undertaklngs operating .in Europe, and.

indeed in drawing up its proposals has sought the views of. management and employee

\ representatlves party to certain of these arrangements. Similar arrangements operate -
- informally in certain other companies. or groups. The Commission is also-aware that -

discussions on the establishment of European-level 1nformat10n and . consultatlon
committees are taking place in a iumber of other major European transnatlonal groups
of. enterpnses whrch employ a substantral number of employees across the

' .,Commumty

~ General remarks

The first thmg to note is that th1s proposal is, in addrtlon to the factors 1mt1at1ves and
positions mentioned above, the outcome of discussions held within the Community

~ institutions and elsewhere smce the beginning of 1991 (see pomt 1) more particularly: -

- the Commlsswns 1n1t1a1 propesal of 15 December 1990; .
- the opinions on the above: proposal delivered by the European Parhament and '

- the Economic and Social"Committee;

) - the Commission's amendéd proposal for 10 September 1991;
- the result of discussions in the Council, more particularly. the outcome of the

Council of Ministers of Employment and Social Affairs.of 12 ‘October 1993;

= the views. expressed by the social partriers at European level dunng the two

phases of consultatlon whxch have Just termmated
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21.

The Commission has taken a detailed look at the various changes made to its initial -
proposal of 1990 in the light of the objectives which induced it to take the initiative
in the first place, and in the light of recent economic, social and institutional changes
and the broad lines of Community social policy as set out in the White Paper on
growth, competitiveness and employment and the Green Paper on European social

_ polrcy (options for the Umon)

In adoptmg this proposal, as in the recent past, the Commission has been very mindful
of the fact that this is the first time that the Agreement on Social Policy annexed to
the Social Protocol, annexed in turn to the Treaty establishing the European
Community, is being applied in practice. This Agreement, which seeks essentially to
widen and clarify Community powers in terms of social policy, assigns an enhanced
role in the legislative process to the social partners, something which the Commission

“has endeavoured to facilitate and encourage throughout the consultation procedure
.- preceding this proposal

_ - The rules which this proposal seeks to institute at European level are addressed -
. primarily to the social partners in that it is they who are the addressees and the

principal players in the practical implementation of the 1nformahon and consultation

. mechamsms set up under this proposal.

Recogmtmn of the 1mportant role of the social partners in the future development of
European social policy and more particularly with regard to this proposal has led the
Commission to deploy all the means at its disposal to facilitate the quest for, and

- conclusion of, an agreement between the social partners at Community . level in
accordance with Articles 3 and 4 in the 'Agreement on Social Policy.

To this end, the document which the Commission sent to the social partners as part
of the second phase of consultation provided for in Article 3(3) of the Agreement

. - sought to reconcile the two sides' positions as expressed in the course of the first

phase of the consultation. This approach was motivated exclusively by a desire to
encourage an agreement-based solution, and meant that the Commission had to deviate
from the most recent text on the table at the Council in as much as it seemed
necessary and useful to take account of the not insignificant shift in the position of the
principal employers' organizations, though respecting the essential rules a.nd principles
of the text and of the initial proposal of December 1990.

7

_ The‘Commission‘s approach set in motion a dynarhic process between the social.
- partners at European level, which made them take a hard look at their respective

positions on this important subject. The Commission expected them at any moment

~ 'to reach agreement on initiating the procedure provided for in Article 4 of the
~Agreement on Social Policy. Although no such agreement was in fact forthcoming,

it does not follow that everything necessary and possible should not continue to be
done to derive maximum advantage from the points of consensus or possible
"rapprochement” between the positions of the social partners, or to seek an appropriate -
balance between their respective positions on the points on which they diverge. The
fact that this might reopen discussion on a number of aspects on which consensus has
already been reached in the Council would probably be compensated for very largely
by the Directive's enhanced potential for alignment with existing social realities and
by the fact that the implementation of the procedures instituted by the Directive in
major European undertakings will be that much easier, more harmonious and more



2.
- of, and seeks to reconcile, all the abovementioned positions, more particularly the text
‘presented by the Belgian Presrdency to the Social Affairs Council on 12 October 1993,

. which remains the pnncrpal point of reference for this proposal

effective 1f ‘the leadmg employers' and" workers' orgamzanons at European - and
natlonal - level can 1dent1fy with the final text. ‘

. The Commissron would like, then to draw the Council's attention-to the importance
of discussions held by the social partners over recent months, as reflected in the

srgmﬁcant shift in their positions; these deserve to be-given due attention. To this end, -
the Commission has attached (Annexes 1 and 2) the results of the two phases of the

- consultation of the socral partners

The proposal which the Commission is now making to the Council takes due account

; The text has had to undergo a number of changes, some of them purely technical' or

editorial, others imposed by the fact that the propo'sed Directive will not be applicable
in the United Kingdom (resulting in removal from the enacting terms of all references

* to the "European Community", and references to the "Member States" being taken to’

mean the eleven Member States of the European Union which actually signed the

" Agreement on Social Policy), while others reflect a different option on the part of the -

Commission vis-a-vis the Council's most recent working text, motivated by a desire
to make application of the Drrectlve more appropriate and consensua.l These latter
changes concern: »

- the-exclusion from the scope of Article 4 of the Drrectlve of the crews of

- merchant ships, which the Commission cannot accept; '

- the requirements relating to the commencement of the procedure for settlng up

a European committee or some otheér information and consultation procedure
(Article 5(1)) (see point 30 of this explanatory memorandum);

- - removal of the requirement relating to compliance with a-number of provisions

. in the Arnnex in the context of the agreement provrded for in Artlcle 6(2) (see
point 31 of this explanatory memorandum);.

- . conversion to an obligation of the facility available to" Member States to adopt

* provisions. relating to the confidentiality of information supplied to workers'

representatives (Article . 8(1)) and the non-communication to workers' .

- . representatives of information which might substantrally damage the interests
of the undertaking (Article 8(2));
- - the facility for Member States to lay down partrcular provrsmns for
. undertakings and establishments which pursue the aim of ideological guidance
(Article 8(3) of the Council text), which the Co_mmlssron cannot accept; -

- requirements relating to agreements in existence at the time of entry into force

of the Directive (Article 13) (see point 36 of this explanatory memorandum),
- the content of information and consultation obligations provided for in

paragraphs 2 and .3 of the Annex (see pomt 33 of thrs explanatory
memorandum)

10



23.

24

26.

The olbjectives

The objective of the proposal is to improve the information and consultation of
employees in Commumty -scale undertakmgs and groups of undertakings. The risk here
is that this aim may become dlss1pated in a range of procedures which makes it

- impossible to keep track of what is going on, and to this end it is proposed to set up
- - a European committee where requested by employees or their representatives

according to a transparent procedure, and in so far as the interested parties do not
decide, by common accord, to set up some other information and consultation

_ procedure. Of course, the initiative in setting up a Council of this kind can come from

the central management of the undertaking or group of undertakings, but must receive
the agreement of the employees.

\

Scope

It is proposed that European committees be restricted to Community-scale

- undertakings and groups of undertakings with more than 1 000 employees and at least

two establishments in different Member States each employing at least 100 people.
The thinking behind this dual threshold is that:

- - small business should not be burdened with additional obligations whlch might
be detrimental to their development;

- this proposal should have no effect whatsoever on existing information-and

consultation procedures in Member States based on national legislation and
“practices. ~ The idea here is that, under the subsidiarity principle, only

Community-scale undertakings should be affected, inasmuch as Member States
.. are, in the absence of provisions common to all, unable to make provision

individually for transnational information and consultation procedures.

. : A ( .
., Of course, the mechanisms for informing and consulting employees which the
. proposed Directive seeks to create at the level of Community-scale undertakings or
~ groups of undertakings are in no way intended to prevent the coexistence and the
. development of decentralized information and consultation practices which are in line

- with current business practice or the specific needs of individual businesses.

_ . The Commission. proposal also covers cases where Community-scale undertakings or
.. groups of undertakings have their headquarters outside the territory of the Member
. States. Where this is the case, the Commission takes the view that such businesses

should, be treated in a similar way based on either the representative agent of the

o ‘undertakmg or group of undertakings or the undertaking with the highest number of
. employees in the territory of the Member States

_ Commumty scale undertakmgs and groups of undertakings with their central

‘management in the United Kingdom will, of course, be subject to the same obligations

-as are imposed on undertakmgs and groups of undertakmgs from non-Community
. countries. ‘

References to the "Member States" in the preamble and in the enocting terms (and in
this explanatory memorandum) must of course be taken to mean the 11 Member States
which have signed the Agreement on Social Policy and which are the addressees of

the proposed Dlrectlve

11



27
-+ undertaking", "controlling undertaking" and ' 'representatives of the. employees” for the

28

29.

30.

31

) concerning coordination of procedures for the award of pubhc works contracts

The legal concepts of "controlled undertakmg" "controlling u.ndertaking" and
representatlves of the employees :

v].'

Artlcles 2 and 3 of the proposal spell out what is meant by the terms: "controlled

purposes of - this Directive. The first two definitions  are based on
Council Directive 89/440/EEC of 18 July 1989, amendmg Directive 71/305/EEC .

(20)

The concept of representanves of the employees is taken from Councrl Dn'ectlves .

75/129/EEC on collective redundances and 77/187/EEC -on transfers of undertakmgs

However, unlike the above Directives, this proposal says that, where there is no..
employees' representative, the body of employees is entitled to-elect representatives

~on the special negotiating body and on the European commrttee 1f the absence of
' representatton is no fault of their own. -

Proposed approach

As indicated above institution of a European commlttee must, under the terms of thlS

Directive, result from a request put forward either by the central management of the

~ undertaking or group of undertakings, or by the employees or their representatives. In
" . other words, there can be no question of i 1mpos1ng a committee from the outside. The

approach proposed by the Commission gives employees' elected representatrves the
chance, .in the first instance, to decline settmg up a European commlttee ’

The Cornm1sswn feels that it would be desrrable to strengthen the requlrements

- provided forin Article 5(1) concerning the commencement of negotiations at the -

workers' request, given that the latest Council text allows this to be done (as indeed

'did the Commission's initital proposal) by two employees only. It would ‘seem

appropnate to provide for a minithum number of applicants (at least 100 employees
or their representatlves from at least two undertakings. or establlshments situated in at -

least two different Member States) with the power to commence negotiations with a.

view to setting up a European commlttee or some other. 1nformat10n and consultatlon
procedure

Once negotrat1ons have begun ‘the concludmg agreement between the two partres will;
entirely freely and without the provisions in the Annex being applicable, define the

nature, functions and powers and- operatmg procedure of a committee. If the need for -

a committee is apparent to all parties, the Commission takes the view that; under the
principle of autonomy of the two sides of industry, it is up to workers and -
management to decide by agreement on the essential characteristics of the committee,
including the possibility of using existing structures to this effect. In fact, the decision
may be not to set up a committee at all, without the mandatory alternative procedure .

- having to comply with the provisions of the Annex either. On -this point, the

Commission now accepts the legmmate pomts made by the social partners to the -
effect that the existence of minimum provisions which would be applicable even in -

the event of agreement bemg reached would constitute a totally unwarranted violation

of the1r bargammg autonomy

ey

OJ No L 210, 21.7.1989, p. 1.
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32.

The flexible approach proposed by the Commission reflects the need to bear in mind
the special situations of Community-scale undertakings and groups of undertakings
and their employees, and is designed to ensure that such European committees are set
up on the basis of agreement between the parties concerned.

Absence of agreement

It may happen that, after negotiation, the parties concerned are unable to reach

agreement on the nature, functions and powers of the committee, or on its operating |
procedure. To meet the stated objective of ensuring information and consultation .
within Community-scale undertakings and groups of undertakings in this situation, the
proposal provides for a number of subsidiary requirements to be applied in this case
(and in cases where the central management refuses to initiate negotiations within six
months of the request being made, and of course in cases where the two sidés so
decide). These are set out in the Annex to this Directive and form an integral part of

lit. They are mainly concerned with the nature and content of information and

consultation, but also deal with the composition and operatmg procedures of the
commlttee

. As regards these subsidiary requirements, the following points apply:

- On the question of éompetence, the requirements deal with matters affecting

Community-scale undertakings or groups of undertakings as such located in the
Community, to the exclusion of matters covered by national legislation or
national practices in establishments or undertakings in the Member States, and,
in the case of undertakings or groups of undertakings with headquarters outside
the: Community, matters relating to establishments or undertakings located
outside the Community. Matters relating to information and consultation are
defined in the spirit of the joint opinion adopted in March 1987 by the two
sides of industry at Community level on the understanding that such
consultation take place in good time. The proposal does not provide for by-
pass procedures, nor does it lay down a fixed period within which decisions
subject to consultation cannot be put into practice in the absence of an opinion
on the part of the employees' representatives on the committee. The
Commission takes the view that the desire for dialogue reflected in the setting
up of a committee should lead to the two parties working naturally together in
an open and constructive atmosphere.

- As regards the composition and operating procedures of the committee, the
frequency of meetings and its operating methods, the subsidiary requirements
set out in the Annex are both modest and realistic in terms of both the number
of meetings of the committee (at least one information and consultation
meeting per year) and the funding (borne by the Community-scale undertaking
or group of undertakings). It should be stressed that this approach reflects
current practice on the part of undertakings and groups which have already set

~ up committees of this kind. Given the substantial advantages that such
committees can bring for the two parties in- contributing to a better mutual
flow of information and a constructive dialogue, it seems reasonable to
suppose that .these subsidiary requirements will not impose a significant
additional burden on central management - quite the opposite!
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33,

34.

35,

The Commlssmn has welghed up the critical ‘remarks made by . the employers' :

organizations, which are wary of the disrupting effect of havmg too many consultation .

meetings if they had to be held every time there was a decision in the offing which
might have a significant effect-on employees' interests. At the same time; though, the
Commission feels that the consultation of workers is an essential element in achieving
the ob]ectlves of the proposed Directive, at least in respect of particularly important -
and sensitives decisions on matters like - relocatlon closures and . collecttve
redundancies.

With a view to stﬁking an acceptable balance, the Commission is now proposing that,
in addition to the annual information and consultation meeting provided for in
paragraph 2 of the Annex, which has to remain the most important means of

informing and consulting employees in Community-scale undertakings and groups of

undertakings, consultation meetings might also be held, in cases like those mentioned
above, with a restricted delegation from the European committee, viz. the.executive
committee, which has to be set up where the size of the European committee warrants

it - see paragraph 1(c) of the Annex). Where the European committee-is not large

enough to justify the creation of an executive committee, such meetings must be held

- with the Buropean committee itself. This solution will make it possible to preserve the

essential objectives of the proposed Directive and to avoid the excessive cost and

" cumbersomeness of consulting the entlre comrmttee every time .a decision is '~
envisaged. 3 SR : , g

Miscellaineous provisions o ‘_ X

- The Commlssmn s proposal features a number of prov1s1ons des1gned to ensure that ‘

the- Europea.n commlttee ﬁmctlons efﬁcxently

These are primarily concemed with conﬁdentlahty ie. the employees representatlves
and the experts are required to respect the confidentiality of information received, and
the Directive authorizes undertakings to withhold any information which, if disclosed,
would substantially damage their.business interests. Should anyone object ‘that
imposing confidentiality provisions of this kind runs counter to a genuine flow of .

- information. and would ‘make the other side "hostages" to management, the
~Commission would point to-the elements of transparency" and mutual respect

between the parties.’

By the same token, however. necessary the confidentiality provisions are, their aim is
not to encourage a systematic desire to "conceal" information. European committees
and alternative procedures for informing and consulting employees can only work-
efficiently and effectively for the information and consultation of employees if both
sides agree to play the game. On the basis of past experience in existing commxttees

the Commission has every reason to belleve that this will work.

: 'A number of provisions (Artlcles' 9to 112) are proposed with a view..to_ estab.lirshing'a

principle of cooperation between the central management and the European committee -

(or the employees' representatives under a different information and consultation _
‘procedure), - affording protection  to workers' representatives, ensuring that the
Member States have provisions designed to see to it that the obligations arising from

- 14



36.

37.

38.

39.

the Directive are discharged, and clarifying the relationship between the Directive and
other Community and national legal instruments on information and consultation of

-workers.

The provision introduced by the Council with a view to permitting the continued
existence of agreements which were already in existence in Community-scale
undertakings and groups of undertakings at the time of entry into force of the
Directive, and making provision for transnational information and consultation
procedures, is maintained. However, the Commission intends that these agreements
should not be affected by the entry into force of the Directive unless the parties do not

-agree to renew them when they reach their expiry date. The Commission feels that

there should be no time limit to this rule.

Legal basis

~Article 2(1) of the Agreement on Social Policy annexed to the Protocol on Social
- Policy, annexed in turn to the Treaty establishing the European Community, provides
.that "with a view to achieving the objectives of Article 1, the Community shall

support and complement the activities of the Member States in the following fields:

|(...) - the information and consultation of workers".

Article 2(2) provides that, to this end, "the Council may adopt, by means of directives,
minimum requirements for gradual implementation, having regard to the conditions
and technical rules applymg in each of the Member States (...) in accordance with the
procedure referred to in Article 189c¢ of the Treaty after consulting the Economic and
Social Committee”. :

This Article 2(2) constitutes the legal basis of this proposal. -
Subsidiarity and cost
The main justification for this pfopbsal lies in the fact that existing mechanisms and -

procedures for the information and consultation of workers at national level apply only
within individual countries' legal systems, work only to the advantage of workers in

~ that country and are generally linked only to activities exercised within the national

frontiers. These national procedures are no longer compatible with the new decision-
making structures of major undertakings and groups of undertakmgs operating across
national frontiers.

The added value of this proposal lies precisely in this complement to national legal
frameworks, instituting at Community level a legal system of information and
consultation of workers in Community-scale undertakings and groups of undertakings

~which are at present outside this compartmentalized legal framework.

-

"Given the transnational nature of the reality addressed by this proposal such a system

can only be created at Community level.

The impact of this proposal in terms of cost/benefit for undertakings and groups of
undertakings will be largely positive, given that the additional costs per worker
(maximum ECU 10 per year - see impact assessment form attached) are marginal and
are certainly -substantially lower than the benefits arising from higher pfodueti\}ity ,
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40,

41.

 associated with improved - labour relations in- the undertaklngs and groups of

undertakmgs addressed by this proposal

: Conclusrons
In the light of the foregomg, the Commrssron consxders that

.- there 1s a Commumty need to. provrde for procedures for mformmg and

consultmg employees affected by corporate decisions taken by a head-office '
or controlling undertaking located-outside the Member State in which they are

employed (and therefore outside the scope of the national information and - :

. consultatlon nghts which the employees concerned ‘may have),

- : ’the measures requn'ed to:tlns end can only be taken at Community level, as the
dimension and effects of such measures extend beyond national boundaries;

" - at the request of one or other of the parties, and on the basis of a written

- agreement between them, a European committee or some other appropriate
procedure must be responsible for- mformmg and consultmg employees on
matters llkely to be of partxcular concern to- them;

I --~'1n the event' of lack of agreement, it is 1mportant that certam subsxdlary ’

provisions be applied regarding the composition, functions and powers and the
operatmg procedures and ﬂnancral resources of European committees.

By presenting this: proposal to the Council and requestmg its adoption as soon as -
possible, beanng in mind the opinions of the European Parliament.and Economic and

Social Committee, the Commrssron feels that'a major step can be taken towards |
1mplement1ng the Community Charter of Fundamental Social Rights of Workers,

achieving the obJectlves set out in the Agreement on Social Policy and pursuing the
'obj ectives set out in the Whlte Paper on competmveness growth and employment



Proposal fora -
- COUNCIL. DIRECTIVE :
" on the establishment of European committees or procedures in
Community-scale undertakings and Community-scale groups of undertakings
4 for the purposes of informing and consulting employees

THE COUNCIL OF THE EUROPEAN UNION,

Havmg regard to the Agreement on Soc1a1 Pohcy annexed to the Treaty estabhshmg the
European Communlty and in particular Article 2(2) thereof,

_Havmg regard to. the proposal from the Commission®, : S
In cooperation with the European Parliarnent(z’
Having’ regard to the oprmon of the Eeonomlc and Socral Commrttee‘”

Whereas, on the basrs of the Protocol on Social Pohcy annexed to the. Treaty estabhshmg the
European. Community, the Kingdom of Belgium, the Kingdom of Denmark, the Federal .
Republic of Germany, the Hellenic Republic, the Kingdom of Spain, the French Republic, '
Ireland, the Italian Republic; the Grand Duchy of Luxembourg, the Kingdom of the
Netherlands and the Portuguese Republic (hereinafter referred to as "the Member States"),
desirous of 1mp1ement1ng the Socral Charter of 1989, have adopted an ‘Agreement on Socml :
‘ ‘Pohcy, ' : o

Whereas, pursuant"to Article 1 of the said Agreement, one partlcular objective of the .
_ Commumty and the Member States is to promote somal dralogue at Community level

' Whereas pomt 17 of the Commumty Charter of Fundamental Social Rights of Workers
provides, inter alrg, that information, consultatlon and participation for workers must be
developed along appropriate lines, taking account of the practices in force in different
Member States; whereas the Charter. states that "this shall apply especially in companies or -
groups « of compames havmg establrshments or companies in two or-more Member States"”,

Whereas the Commlssmns proposal for a Council Directive on the establishment of a
European Works Council in Community-scale undertakings or groups of undertakings for the
* purposes of informing and consulting employees”, as amended®, did not ‘achieve the
_ unanimity- required for its adoption desprte the existence of a broad consensus among the
majority of Member States; : : "

S®™ OJN6 C
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Whereas the Commission; pursuant to Article 3(2) of the Agreement on Social Policy, has

- consulted the social partners at Community level on. the possible direction of Community
action on the information and consultation of workers in Community-scale undertakings and

groups of undertakings; : -

‘Whereas the Commission, considering after this consultation that Community action was
desirable, has again consulted the social partners on the content of the planned proposal,
pursuant to Article 3(3) of the said Agreement and the social partners have presented their
opinions to the Commlssmn '

- Whereas, following this second phase of consultation, the social partners have not informed
the Commission of their desire to initiate the procedure which might lead to the conclusion
of agreement, as provided for in Article 4 of the Agreement;

" Whereas the completion of the internal market should generate a process of concentrations
of undertakings, cross-border mergers, takeovers, joint ventures and, consequently, a
transnationalization of undertakings and groups of undertakings; whereas, if economic
activities are to develop.in a harmonious fashion, undertakings and groups of undertakings
operating in two or more Member States must inform and consult the representatives of those
. of their employees that are affected by their decisions; .

Whereas procedures for informing and consulting employees as embodied in legislation or
practice.in the Member States are often not geared to the transnational structure of the entity
‘which takes the decisions affecting those employees; whereas this may lead to the unequal
treatment of employees affected by dems:ons within one and the same undertaking or group
of undertakings; '

: Whereas appropriate provisions must be adopted to ensure that the employees of Community-
scale undertakings or groups. of undertakings are properly informed and consulted when
decisions likely to affect them are taken in a Member State other than that in whxch they are
employed;

,Whereas,‘ in order to guarantee that the employees of undertakings or groups of undertakings
operating in two or more Member States are properly informed and consulted, it is necessary
to set up European committees or to-create some other suitable procedure for the transnational
information and consultation of employees; '

. I4
Whereas it is accordingly necessary to have a definition of the concept of controlling
undertaking relating solely to this Directive and not prejudging definitions of the concepts of
group or control which might be adopted in texts to be drafted in the future;

Whereas the mechanisms for informing and consulting employees in such undertakings or
groups must encompas$ all of the establishments or, as the case may be, the group's
_undertaldngs located within the Member States, regardless of whether the undertaking or the
. group's controlling undertaking has its central management 1n51de or outside the temtory of
the Member States; :
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-

Whereas, "in accordance with the principle of autonomy of the parties, it'is for -the
* representatives of employees and the management of the undertaking or thé group's .
controlling undertakmg to determine by agreement the nature, composition, powers, mode of
. operation, procedures and financial resources of European committees or other 1nformat:on

and consultatlon procedures SO as to su1t therr own partlcular c1rcumstances -

Whereas, however in the event of the central management refusmg to 1n1t1ate negotlatlons' ,
or in the absence of agreement subsequent to such negotiations, provision should be made for
certain subsrdlary requlrements to apply should the partles SO dec1de

| ' Whereas moreover employees' representatlves may decide not to seek the setting-up ofa
'European committee or the parties concerned may decide on an altematlve procedure for
1nform1ng and consultmg employees : :

Whereas, w1thout prejudlce to the poss1b1hty of the partles dec1dmg otherwrse the European‘
* committee set up in the absence of agreement between the parties must be kept’ informed and

consulted on the activities and projects of the undertaklng or group of undertakings so that - | _
it may assess the possible impact on employees interests; whereas, to that end, the

-undertaking or controllmg undertaking must be requrred to communicate to the’ employees

-appointed representatives general information. concerning -the ‘interests of employees and
" information relating more specifically to thosé aspects of the activities and projects of the -

'undertaking or group of undertakings which are liable to affect employees' mterests whereas-
the European committee must be able to dehver an oplmon

Whereas certam decisions havmg a partlcular effect on the mterests of employees ‘must be the
subject of a special consultation of the employees appointed representatlves as soon as
_ ,possrble to-enable them to dellver an oplmon : R R e

‘ Whereas the 1nformatron and consultation prov1srons laid down in thlS Dlrecttve must be
implemented in the case of an undertaking or a group's controllmg undertaking which has its
central management: outside the temtory of the Member States by its representative agent in
~ one of the Member, States or, in the absence of such .an agent, by the establishment: or
.controlled undertakmg émploying the greatest number of employees in the Member States _

Whereas spec1al treatment should be: accorded to Commumty-scale undenakmgs and groups
of undertakings in which there exists, at the time of entry into force of this Directive, an -
,agreement provrdmg for the transnatlonal mformatmn and consultation of employees :

" Whereas the Member States must take appropnate measures m the event of fallure to comply'

with the obhgatlons 1mposed in this Directive,
. . fei. 0 -
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HAS ADOPTED THIS DIRECTIVE:

Section I: Gene_ral
Article 1

Objective

1. - The purpose of this Directive is to improve the right to information -and to
~ consultation of employees in Community-scale undertakings and Community-scale
groups of undertakings.

2. © A European committee or a procedure for informing and consulting employees shall
be established in every Community-scale undertaking and every Community-scale
group of undertakings, where requested in the manner set out in Article 5(1), with the
-purpose of informing and consulting employees under the terms, in the manner and

;. with the effects laid down in this Directive.

3. . Notwithstanding paragraph 2, where a Community-scale group of undertakings within
. the meaning of point (c) of Article 2 comprises one or more undertakings which are
Community-scale undertakings within the meaning of points (a) or (c) of that Article,
a European committee shall be established at the level of the group unless the

' agreements referred to in Article 6 prov1de otherwise.

4, Unless a wider scope is provided for in' the agreements referred to in Article 6, the
powers and competence of European committees and the scope of information and
consultation procedures provided for by this Directive shall, in the case of a
Community-scale undertaking, cover all the establishments located within the Member

* States and, in the case of a Community-scale .group of undertakmgs all group
-undertakings located within the Member Statcs

Article 2
Definitioes
1. - For the purposes-of this Directive:
(a) "Community-scale undeneking" 'nlleans any - undertaking with at least

1 000 employees within the Member States as a whole and at least
100 employees in each of at least two Member States;

(b) "group of undertakmgs means a controllmg undertakmg and its controlled
o undertakmgs

() "Community-scale group of undertakings"means a group of undertakings with
the following characteristics: ,

-~

- - at least 1000 employees within the Member States as a whole,
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-

-~ at least two group undertakmgs in drfferent Member States and

- at least one group undertaklng with at least - 100 employees in one
Member State and another group undertakmg with at least 100 employees in
E another Member State, -

(d) "employees representatlves" means the employees representatlves prov1ded for
by natlonal law and/or practlce ‘

(e central management means the central management of the Commumty-scale
 undertaking or, in the case of a Community-scale group of undertakmgs of the-
controlhng undertakmg, or the representatlve agent referred to in Arucle 4(2)
. : e :
(f) "consultation”  means the exchange of views and establxshment of dlalogue'
. between employees' representatives and central’ management or any other more
approprlate level of management '

: For the purposes of this Directive, the prescnbed thresholds for the -size of the
workforce shall be based on the average number of employees, including part-time. -
employees, employed during the prewous two years, calculated accordmg to natlonal
legislation and/or practlce :

' In comphance with the prmcrples and objectlves of the Dn'ectlve and in so far as the

need arises, the Member States may establish spe01al provisions to apply to the crews
of seagomg vessels, adapted to therr partlcular workmg condrtlons *

- . Article:3 |
" Definition of "controlling undertaking"

For the purposes of this Directive, "controlling undertaking” means an’ uridertaking -
which can exercise a dominant influence over another undertaking ("the controlled
undertaking") by v1rtue for example of ownershlp, ﬁnanclal parttcxpatlon or the rules
‘which govemn it.
N The ablhty to exercise a dominant influence shall be presumed, without prejudlce to

proof to the contrary, when, in relatlon to another undertakmg, an undertakmg directly
or md1rectly ' - . :
(a) holds a majorlty of that undertakmgs subscribed capltal
(b) controls a majority of the votes attached to that undertakmg s 1ssued share cap:tal

or

~ (c) can appomt more than half of the members of that undertakmg s, admmrstratlve :
- management or supemsory body '
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For the purposes of paragraph 2, a controlling undertaking's rights as regards voting

-and appointment shall include the rights of any other controlled undertaking and those

of any person or body acting in his or its own name but on behalf of the controlling
undertaking or of any other controlled undertakmg

Notwithstanding paragraphs 1 and 2, an undertaking shall not be deemed to be a
"controlling undertaking" with respect to another undertaking in which it has holdings

where the former undertaking is a company referred to in Artlcle 3(5)(a) or (c) of

Council Regulation (EEC) No 4064/89. ' :

A dominant influence shall not be presumed to be exercised solely by virtue of the
fact that an office holder is exercising his functions, according to the law of a
Member State relating to liquidation, winding up, insolvency, cessation of payments,
compositions or analogous proceedings. - '

The law applicable in order to determine whether an undertaking is a "controlling
undertaking" shall be the law of the Member State which governs that undertaking.

Where the law governing that undertaking is not that of a Member State, the law
applicable shall be the law of the Member State within whose territory the
representative agent of the undertaking or, in the absence of such an agent, the central
management of the group underta.kmg ‘which employs the greatest number of
employees in the Community is situated. .

Where, in the case of a conflict of laws in the application of paragraph 2, two or more
undertakings from a group satisfy one or more of the criteria laid down in that

“paragraph, the undertaking which satisfies the criterion laid down in point (c) thereof

shall be regarded as the controllmg undertaking, without prejudice to proof that
another undertakmg is able to exercise a dominant influence.

Sectlon II:. stahllshment of a European ‘committee or an_ employee information and -

- consultation prggedur
Article 4

Responsibility for the establishment of a European committee or an
employee information and consultation procedure

The central management shall be responsible for creating the coriditions -and means

necessary for the setting up of a European committee or an information and
consultation procedure as provided for by this Directive in respect of a
Community-scale undertaking or a Community-scale group of undertakings.

‘Where the central management is not situated in a Member State, the central

management's representative agent in a Member State, to be designated if necessary,
shall carry out the responsibility referred to in paragraph 1.

©

OJ No L 395, 30.12.1989, p. 1.
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In the absence of such an agent, the managemen_t of the eStablishmeht or the central
management of the group undertaking employing. the, greatest number of employees.
in-any one Member State shall bear the responsibility referred to in paragraph 1.

Article 5

' Special negotiating body - -

The central management shall initiate negotiations for the establishment of a European '
committee or an information and consultation procedure on its own initiative or at the -

- written request of at least 100 employeeés or their representatives in at least two

undertaklngs or establishments in at least two dlfferent Member States

The specral negotlatmg body shall be composed in accordance w1th the followmg
guldelmes ’ . .

- (a) The Member States shall determine the method to- be used for the electlon or
' _appomtment of the members of the special negotlatmg body who are to be
.'elected or appointed in therr territories.

_’Member States shall provrde that employees in undertakings and/or
establishments i in which there are no employees' representatives through no fault
of 'their own, have the right to -elect or appomt members of the special
negotiating body. ‘

,t.t.j,(b);.v’.The specral negotlatmg body shall have a minimum of three and a maxrmum of
-+, 17.members: i ; ’

(c)' In these electlons or- appomtments 1t must be ensured
= ﬁrst that each Member State in which the Commumty scale undertakmg has
one or more establishments or in which the Community-scale group of
undertakings has the’ controlling’ undertaking or ~one or more controlled -

: undertakmgs is represented by one member; -

= secondly, that there are supplementary members in proportion to. the number-
- of employees working in the establishments, the controlling undertaking or the

~ controlled undertakings as laid down by the legislation of the Member State
‘within the. temtory of whlch the central management is situated. :

(d) The central’ management shall be mformed of the comp051t10n of the specral '
negotiating body
1

 The specral negotlatmg body shall have the task of detenmmng, with the central

- . management, by written agreement the scope, composition, powers and term of office

of the European committee(s) or the arrangements for 1mplement1ng a procedure for -
* the mformatron and consultatlon of employees ,

With.a view to the conclusron of an agreement in accordance with Article 6, the -

central management shall convene a meeting with the special negotratmg body It
, shall mform the local managements accordmgly : '
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For the purpose of the negotiations, the spec1al negotiating body may be assisted by
experts of its ch01ce

The special negotiating body may decide, by at least two-thirds of the votes, not to
open negotiations in accordance with paragraph 4, or to terminate the negotiations
already opened.

Such a decision shall stop the procedure to conclude the agreement referred to in
Article 6. Where such a demsron has been taken, the provisions in the Annex shall '
not apply.

A new request to convene the special negotiating body may be made at the earliest

© . within two years of the abovementioned decision unless the parties concerned lay

down shorter periods.
Any expenses relating to the negotiations referred to in paragraphs 3 and 4 shall be -
borne by the central management so as to enable the special negotiating body to carry
out its task in an appropriate manner.
Article 6
- Content of the agreement

- The central management and the special negotiating body must negotiate in a spmt
of cooperation with a view 'to reachmg an agreement

" Without prejudice to the -autonomy of the partles,' the agreement drawn up in writing
between the central management and the special negotiating body shall determine:

~ (a) the scope and the composition of the European committee(s), the number of
members, the allocation of seats, the election procedures and the term of office;

~(b) the functions and powers of the European committee(s);

(c) the procedure for informing and _eonsulting the European committee(s);

(d) the venue, frequency and rluration' of rneettngs of the European committee(s);
(e) the financial and material resources to be alloeated to the European committee(s),
® the duration of the agreement and the procednre for its renegotiation.

The central management and the special negotiating body may decide, in writing, to
establish an information and consultation procedure instead of a European committee.

The agreement must stipulate by what method the employees' representatives shall
have the right to meet to discuss the information conveyed to them. .

The agreements referred to in paragraphs 2 and 3 shall not, unless prov1sron is made -
otherwise, be subject to the subsidiary requrrements of the Annex.
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‘For the purposes of concludmg the agreements referred to in paragraphs 2 and 3, the
spemal negotiating body shall act by a majority of its members

Artrcle7 o

~ Subsidiary requirements

' Where the central management and the special negotiating body. so decide or if the
' central management - refuses.to commence negotiations within six months of the
request referred to in Article 5(1), or if, after two years from the date of this request,
they are unable to conclude an agreement as laid down in Article 6 and the special
- negotiating body has not taken the decision provided for in- Article 5(5), the subsidiary -
requirements laid down by the leglslatlon of the Member State in- whrch the central
' management is situated shall apply. - C »
' The sub51d1ary requ1rements referred to in paragraph 1 as adopted in the legislation
_ of the Member State must at least satlsfy the provisions set out in the Annex. -

Sectlon IH: Miscellaneous p{ rovisions
Article 8
Confi dg‘ ntial inforrngt'on

~ "Member States shall provrde that members of speczal negotratlng bodies - or of '
European committees and the experts who assist them are not authorized to reveal any
mformatlon whlch has expressly been provrded to them in conﬁdence

The same shall apply to employees representattves in the framework of an mformatlon ;

~ .and consultation procedure.

" This obligation shall contmue to apply, wherever the persons referred to in the first
and second subparagraphs are, even after the expiry of their terms of ofﬁce

‘Each Member State shall provide, in specific cases and under the conditions and limits
laid down by national legislation, that the central management situated in its: territory
need not. transmit information when its nature is such that it would be senously ,
prejudicial to any of the undertaklngs affected. :

, A Member State may make such derogatlon subJ ect to prior admmlstratlve or Jud1c1al
, ,authonzatlon
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Article 9

Operation of European committees or information and consultation procedures

The central management and' the European committee shall work i m a spmt of cooperatlon
with due regard to their .reciprocal nghts and obligations.

' The same shall apply to cooperation between the central management and employees
representatives in the framework of an information  and consultatlon procedure.

Article 10

Protection of employees'representatives

" Members of special negotiating bodies, members of European committees and employees'
representatives exercising their functions under the procedure referred to in Article 6(3) shall,
“in the exercise of their functions, enjoy the same protection and guarantees provided for
employees' representatives by the national legislation and/or practice in force in their country
of employment, especially as regards attendance at meetings of special negotiating bodies or
European committees or any other meetings within the framework of the agreement referred
to in “Article 6(3), and the payment of wages for mémbers who are on the staff of the -
Cominunity-scale undertaking or the Community-scale group of undertakings for the perlod
-of absence necessary for the performance of their dutxes ‘ :

Article 11

Compliance with this Directive . .

Ay

1. Each Member State shall ensure that the management of establishments or group
- undertakings situated within its territory and their employees' representatives or, as the
case may be, employees abide by the obligations laid down by this Directive,

~ regardless of whether or not the central management is situated within its territory.

2. Member States shall ensure that the information on the number of employees referred
to in points (a) and (c) of Article 2(1) is made available by undertakings at the request
~* of the parties concerned by the application of this Directive. |

3. - Member States shall provide for appropriate measures in the event of failure to

comply with this Directive and shall in particular ensure that adequate administrative

- or judicial procedures are available to enable the obligations deriving from' this
Directive to be enforced. ‘

4. Where Member States apply Article 8, they shall make provision for administrative
or judicial appeal procedures which the employees' representatives may initiate when
the management requires confidentiality or does not give information in accordance

“with that Article.
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Article 12

Link 'betweenl this Directiveand other' nrovislo'ns.

1..  This Directive shall’ apply without prejudlce to measures “taken pursuant to- Counc1l
; Drrectlve 75/129/EEC? & d to.Council Directive 77/ 187/EEC(8) Lo

2. IThlS Directive shall not pre]udlce employees exnstmg nghts to 1nformatlon and.-
o consultatlon under national leglslanon - '

3. - 'Thrs D1rect1ve shall not affect Member States' right to apply or introduce laws,

" regulations or administrative provisions whtch are more favourable to employees or

to allow or give priority to the appllcatlon of collectxve agreements which are more
favourable to employees.

. L I.Article: 13

"";A'greements in forc -

1. Without prejudlce to paragraph 2 the obllgatlons ansmg from this Directive shall not
, apply to Community-scale undertakings or groups of undertakings in which; on- the
. date laid down in Article 14(1) for the transposition of this Directive or the date: of
~ its transposition in the Member - State ‘in question, where this is earlier than'the
abovementioned date, there is already ‘an agreement prov1d1ng for the transnatlonal
mformatlon and consultatton of employees ‘

2. When the agreements referred to in paragraph 1 expire, the part:tes to these agreements
" may decide jointly to renew them. Where thlS is not-the case, the prov1s1ons of th1s '
Dxrecttve shall apply : '

~ Article 14

- Fina‘l provisions
Member States shall bring mto force the laws, regulanons and administrative prov1s1ons
' necessary to comply with this. D1rect1ve within two years of its entry into force or shall ensure
by that date at the latest that employers and workers' representatives introduce the required
~ provisions by way of agreement, the Member States being obliged to take the necessary steps
~ enabling them at all times to guarantee the results imposed by this Dlrectlve They shall
1mmed1ately mform the Commlssron thereof - -

'When Member States adopt these provisions, these shall contain a reference to this Directive =’
~or shall be accompanied by such reference’at the time of their official publlcatton The
procedure for such reference shall be adopted by Member States. . :

™ OINolL 48,2221975,p.29.
® " OJNoL 61, 53.1977, p. 26.
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Article 15

Review by the Commission
Seven years after the adoption of this Directive, the Commission shall review its operation
and, in particular, examine whether the workforce size thresholds are appropriate with a view
to proposing suitable amendments, where necessary. 4 A -

Article 16

This Directive shall enter into force on the twentieth day following that of its publlcatlon in
the Official Journal of the European Communities.

Article 17
This Directive is_addressed to the Membér States.

1

Done at Brussels, : For the Council
' . The President
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' ANNEX TO THE DIRECTIVE

SUBS]])I_ARY'REQ'UI_REME’NTS,

. '_1. The establrshment composition- and competence of a. European commrttee shall be"v
govemed by the followmg rulés: ' : '

" (a).

(b)

(©)

©

-(e)

The competence of the European committee shall be limited to those matters which

concern the Community-scale undertaking or - Community-scale group of
undertakings as a whole or at least two of its establishments or group undertakmgs

- situated in different Member States

~ In the case of undertakmgs or groups of undertakmgs referred to in Article 4(2)

the competence of the European committee shall be' limited to those matters

" concerning all their establishments or group undertakings situated withini the .
Member States or concerning at least two of their establishments or group
undertakmgs srtuated in different Member States.

, The European committee shall be composed of employees of the Commumty scale" c

undertaking or Community-scale group of undertakmgs elected or appointed from
their number by the employees representatlves or, in the absence thereof, by the

_entlre body of employees. -

The electlon or appomtment of members of the European commlttee shall be
camed out in accordance with national leglslatron and/or practlce

The European committee shall have a minimum of 3 members and a maximum

~of 30.. It shall elect a chairman and, where its size warrants it, an executive

committe¢ from among its members, comprising at. most a chairman and four.
members It shall adopt its own rules of procedure '

In the electron or appointment of members of. the European committee, it must be

‘ ensured

- ﬁrstly, that each Member State in which the Commumty -scale undertakmg has -

~ one or more establishments or in which the: Community-scale group of
o _undertakmgs has the controlling' undertaking ‘or one or more controlled-_
undertakmgs is: represented by one member

- secondly, that there are supplementary members in proportron to the number

of employees working in the establishments, the controlling undertaking or the
~ controlled undertakings as laid down by the legrslat1on of the Member State
wrtlun the temtory of whrch the central management is srtuated

\The central management shall be mformed of the composrtlon of the_
. European committee. L > :
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(f) - If, at the end of this procedure the number of employees' representatlves on the

- FEuropean committee 1s less than 30, those establishments or controlled

undertakings which did not obtam members under subparagraph (d) shall elect or
appoint a member. :

(g) Four years after the European committee is established it shall deliberate as to the
renegotlatlon of the agreement referred to in Article 6 or the continued application
of the prov1snons in this Annex. -

Articles 6 and 7 shall apply, mutatis mutandis, if a decision has been taken to

negotiate an agreement according to Article 6 and "special negotiating body" shall
be replaced by "European committee".

The European committee shall have the right to meet with the central management at

- least once a year, to be informed and consulted, on the basis of a report drawn up by the
central management, of the progress of the business of the Community-scale undertaking
or Community-scale group of undertakings and of its prospects. The local managements

“shall be informed accordingly. :
Such information shall relate in particular to its structure, economic and financial
situation, the probable development of the business and of production and sales, the
employment situation and probable trend, investment projects, and substantial changes
concerning the organization, the introduction of new working methods or production
processes, transfers of production, cut-backs or closures of undertakings, establlshments
or important parts thereof, or collective redundancies. :

Where there are exceptional circumstances affecting employment, more particularly in
the event of relocations, the closure of establishments or undertakings or collective
redundancies, the executive committee of the European committee - or, where there is
no such exéecutive committee, the committee itself - shall have the right to meet, at its
request, the central management, or any other more appropriate level of management
within the Community-scale group of undertakings, with a view to being informed and .
consulted on any measure liable to have a.considerable effect on the employees' interests.

This information and consultation meeting shall take place as soon as possible on the
basis of a report drawn up by the central management or any other appropriate level: of
the management of the Community-scale group of undertakings, .on which the European
committee may put forward' an opinion within a reasonable time.

This meeting shall not affect the prerogatives of the central management.

The European committee or its executive committee shall be entitled to meet before any
meeting with the central management, without the management concerned being present.

The members of the European committee shall be entitled to mform the employees
representatives at establishment or at group undertaking level or, in the absence thereof,
the body of employees, of the content and outcome of the information and consultation
procedure carried out in accordance with this Annex. '

The European committee may be assisted by experts of its chonce insofar as this is
necessary for it to carry out its tasks.
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3

‘The operatmg expenses of the European commlttee shall be borne by the central' -
- management. -

The central management concerned shall provide thie members of the European committee
with such financial and material resources as enable them to meet and perform therr '
" duties in- an appropnate manner. : :

In particular, the cost of organising meetings and arranging for interpretation facilities
~and the accommodation and travelling expenses of members of the European committee
and its executive commrttee shall be met by the central management unless
otherwise agreed ‘ : : : ‘
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' ANNEXES TO THE PROPOSAL
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ANNEX 1

' SUMMARY OF CONTRIBUTIONS RECEIVED -

DURING THE FIRST CONSULTATION OF SOCIAL PARTNERS

" The Commission of the European Communities consulted the social partners on the basis |

- of Article 3(2) of the Agreement on Social Pollcy appended to the Maastricht Social
_Protocol on the topic referred to. ' :

" The orgamzatlons listed in Point II of t}ns Annex sent contnbutlons to the Commrssnonf‘

whose’ content is summansed below

"(a) _

NOR

- On the feasi_bili;y and advisabiligy of Community action on worker informaﬁon band
* consultation procedures in multinational groups and companies, all the.

organizations consulted agreed that there was a need for appropriate employee -
consultation and information machinery in transnational concerns. But there is a
difference of approach between the employers' organizations and the trade union
confederations: the latter implicitly endorse the principles and rules set out in the -
text ‘which the Belgian Presidency submitted to the Member States at the.
Employment and Social Affairs Council on 12 October 1993, and which met with
a broad consensus of the Eleven, whereas the,employers" organizations prefer a
broader voluntary approach which deviates in some respects from the proposals
made in the text (see below). Of the employers' organizations consulted, HOTREC,

the ACE, the UEAPME and Eurocommerce beheve that Commumty actlon in this

field is not appropriate.

. On the pdSsibilities for negotiating an ag' reement between the social partners, in

accordance with Article 4 of the Agreement on Social Policy, UNICE and CEEP
were wrlhng to begin negotiations with ETUC, while other . employers'

" organizations preferred not to state their posrtlon until the second stage of
-consultation. ETUC did not pronounce on this topic. 'The CEC said that they were
‘open to negotiations, parlmcularly within the scope of Article 2.2 of the social -
- agreement (Directive). UEAPME has declared that - were the Commission to
- decide that Community action was necessary - an agreement between the 5001a1

partners was the most appropnate solution.

~ On the fegs1bllrgg and advrsablhgy of proposing Commgmgy legislation under

Article 2(2) of the Agreement on Social Policy, ETUC's verdict was favourable,
taking the view, as mentioned above, that the proposal should be based on the

Belgian Presidency's text. In-general, the employers' organizations expressed a
preference for a Recommendation, but were prepared to accept a more binding act

- of Community legislation (Directive) as a last resort. The exceptions were

HOTREC, the ACE and UEAPME who were opposed to any form of Community
legislation, and EUROCOMMERCE, which would only accept a Recommendation.
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(d)

()

On the subject of restricting the scope of proposals to large concerns or groups of
companies operating in several Member States, the organizations consulted were \

* generally in favour, but did not mention any size limits or other conditions, apart

from UEAPME and EUROCOMMERCE, which suggested a threshold of 10 000
full-time workers over the whole group and at least 1 000 in at least two Member
States. The CEC would like to clarify the proposal's field of application to small
and medium transnational companies.

On_the subject of channelling information and consultation procedures via

appropriate machinery or by way of alterative procedures, the employers generally
felt that procedures should be adapted to suit the real situation and the structure

of the company or group and based on voluntary cooperation, without binding.
standard procedures laid down by Community legislation. Although there was

_ broad acceptance that minimum binding requirements would have to be laid down

if no agreement could be reached, it was felt that any requirements should be

sufficiently flexible to safeguard the abovementioned principle.

On the advisability of cgnclgdmg an gggeement on the p_OWCI'S, area of competence
and mode of functioning of the of the information and consultation machinery, or,
in the absence of an agreement, laying down the minimum requirements, ETUC
and the CEC implicitly endorsed the principles and rules outlined in the Belgian
Presidency text, UNICE .and CEEP emphasised that information and consultation
arrangements should depend on voluntary:cooperation, and the agreements reached

* should not form part of rules laid down in the statutes. Since UNICE, CEEP and
the other'employers' organizations listed in the Annex, apart from HOTREC and

EUROCOMMERCE, accepted that minimum requirements could be laid down in
the absence of an agreement, the Community legislation should be sufficiently
flexible in this respect to allow companies and groups to adapt the procedures to
their structure. According to UNICE; these minimum requlrements should
state that:

- 'mformatlon and consultation of workers or their representatlves is carrled out
. by the employer especially at local level; .
- the employer is obliged to provide information at least once a year on the
functioning of the company or group,
- consultation takes place on all transnational matters liable to have serious
consequences for workers' interests;

- - CEEP wishes the general information and censultation obligations to include

-in addition the obligation to hold a dialogue with workers' representatives on
all topics of general interest liable to have consequences for the personnel of
two of more establishments in different Member States of the European Union.
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i S ASSOCIATIONS FEDERATIONS AND CONFEDERATIONS
WHICH WERE CONSULTED -

AECM (Assocratlon européenne des classes moyennes) »
BIPAR (Bureau International des producteurs d'assurances et de reassurances)
CEC. (Confederatlon Europeenne des Cadres) _
" C.EE.P. (Centre Européen des Entreprises a Participation Publlque)
" C.E.S. (Confédération Européenne des Syndicats) et ses comités syndicaux .
. COPA (Comités des organisations professionnelles agncoles de la CE)
A ECSA (European Shipowners Assomatlon) :
- European Federation of Banks
~ European Saving Banks Groups '
EUROCOMMERCE (Retail, Wholesale and Internatlonal Trade Representatlon to the EC)
et d'autres organisations patronales
- FIEC (Fédération de I'Industrie européenne de la constructron)
' UEAPME (Union Européenne de I'Artisanat et des- ‘petites et Moyennes Entrepnses)
- UNICE (Union des Confédérations de- l'Industne et des Employeurs d’Europe (EC) et ses
" organisations sectorielles . : ,
ERA. (European Regional Airlines Assoc1at10n)
ACCA (Association of Charter Companies Airlines)
ACCI Europe (Airports Councrl Internatlonal)
A CE. (Abelag Aviation)- .
A E.A. (Association of European Airlines)
-IRU (International Road Transport Union)
" UNIF (Union Internationale de la Navigation F luv1ale)
Groupe des Assistants Communauté des Chemins de Fer Europeennes ‘ ,
HOTREC (Confederatrons des Assocratrons Natxona]es de l'Hotellene et de la restauration
de la CE) , - _
- Groupement des Banques Cooperatlves de la CE P ‘ e

a 1 1 I ] LI | [} ]

'LIST OF ORGANIZATIONS WHICH SENT CONTRIBUTIONS TO THE
COMMISSION ON THE CONSULTATION DOCUMENT.

" Assocratron of Cooperatrve Banks of the EC
CEC. (European federation of managerlal staff) .
CEEP (European Centre of Enterprises with Public Partlcrpatlon)
ECSA (European Community Shipowners Association) ‘
Employers' Group of the Committee of Agricultural Orgamzatlons in the EEC (COPA-
COGECA) .
- ETUC (European Trade Umon Confederatlon)
Eurochambres o I '
EUROCOMMERCE (Retall WhoIesale and International Trade Representatron to the EC)
European Federation of Banks
"FIEC (European Construction Industry Federatlon)
HOTREC (Committee of the Hotel and Restaurant Industry in the EC) :
UEAPME (European Union of Crafts and’ Small; and Medium-Sized Enterprises)

- . . —
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European Savings Banks Group

IRU (International Road Transport Union)
ACI Europe (Airports Council International) -
Euro-Fiet (European Regional organization of the Intematlonal Federatlon of Commercial,
Clerical, Professional and Technical Employees)

Community of European Railways

ACE (The European Community's Independent Axrlme Association)

. AEA (Association of European Airlines) :
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- ANNEX II

The Commission consulted the social partners at ‘Community level between 8 February and
30 March 1994, pursuant to Article 3(3) of the Agreement on Social Policy. To that end, the
Commission sent them a consultation document which included a draft proposal for a Council
Directive, and asked them to present whatever remarks or suggestions they found appropriate.
They were also asked-to inform the Commission of their intention to initiate the procedure
. provided for in Article 3(4) of that Agreement armed at negotlatmg and concluding -an
) agreement between them. - v : '

The answers recelved by the Commission by 30 March 1994 were as follows:
ETUC (EUROPEAN TRADE UNION CONFEDERATION)

ETUC mformed the Commtssron of its 1mt1at1ve to 'propose” to UNICE and CEEP an

exploratory debate aJmed at- testlng the possibility of 1n1t1at1ng negotratlons to reach an
’agreement" }

ETUC consrders that its efforts failed "due to the fact that UNICE and CEEP were not able
to commit themselves unreservedly and unambiguously on the essential elements which would
ensure the exercise of the right (to transnational 1nformatxon and consultatxon)“

ETUC thinks that the Commrssron should initiate the leg1s1at1ve procedure accordmg to the’
provisions of the Agreement on Social Policy, on the basrs of "the Belgian. compromise,

‘which has already achieved a polmcal consensus". ‘

UNICE (UNION OF INDUSTRIAL AND EMPLOYERS' CONFEDERATIONS‘ .
_OF EUROPE) - |

: UNICE acknowledges that its_efforts to "take this issue to the negot1at1ng table have falled"

' - but says that the offer to the ETUC remains open

Regardmg the consultation document of 8 February 1994, UNICE "much appreciates the
. greater flexibility introduced by the Commission in its text; which is a considerable
improvement on previous drafts". Nevertheless, UNICE considers that this text remains -
unacceptable because it "requires companies to set ‘up a special, centralised structure to’
negotiate mechanisms for information and consultatron . and the minimum provisions of the

. - Annex will in most cases serve as a starting point for any negotiations, and thus wrll bias the

outcome in favour of centralized, rigid and bureaucratic structures..."
In its detatled comments, UNICE rarses, among others, the followmg 1ssues:

- - the subsidiary threshold in Article 2(1) should be raised to 200 employees;

-~ the provisions related exclusively and expressly to-the UK should be deleted;

- the central management should have the possibility to delegate to a more appropriate
- level of management its obligations and duties under this Dlrectxve

- part-time employees should be included pro rata temporis;

- the crews on seagoing vessels and employees of undertakmgs pursumg the aim of
' 1deolog1cal gutdance with respect to 1nformat10n and expressron of oprmon should be
excluded from the Drrectrve o

\
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the provisions which grve experts the right to participate in the meeungs and comply
employers to pay for their activities should be deleted;
there should be no faculty for the Member States to establish subsxdlary requirements

" more favourable to the workers than the ones of the Annex;

prior administrative or legal authorization should not be requlred to withhold prejudlcml
information; :
acceptance of the principle of the non-apphcatlon of the provisions of the Annex to

} voluntary agreements and existing agreements;

companies that do not want to negotiate should be able to refuse and thereby only be
subject to the minimum requirements;

the Annex should be entirely suppressed and replaced by a , formula similar to the one
which has been introduced in Article 2(4) of Dlrectlve 75/129/EEC (collective

' redundancies) by Directive 92/56/EEC.

CEC (EUROPEAN FEDERATION OF MANAGERIAL STAFF)

- CEC supports the objectives of the directive and the specific solutions provnded for in the

consultation document, subject to the followmg remarks

the wording ' mechamsms for informing and consultmg" should be replaced by another
expression more related to a definite structure; '

managerial staff should have the right to be represented in the negotiating bodies and in
the structures for informing and consulting;

the provision which provides for an oblrgatlon to invite the management and the
employees of the undertakings in the UK is welcome;

the threshold in Article 2(1) should be reduced to 50 employees;

the requirements relating to the initial demand to initiate negotlatlons should not be
reinforced; ~

Article 7 should provide for a one-year negotlatxon period; -

the provisions of the Annex relating to consultation should be mentioned dtrectly in the
Directive. :

EUROPEAN FEDERATION OF BANKS

The European Federation of Banks holds the view that information and consultation of staff -

are beneficial both for employees and for the institution itself. Nevertheless, it reaffirms its.
preference for a recommendation and for the setting-up of information and consultation :
mechanisms "as close as possible to the employee's workplace". It welcomes "the introduction -
of a certain amount of flexibility into the body of the Directive". :

The main criticisms from the Federation regarding the consultation document are as follows: |

~t

the ‘Annex, which imposes a "rigid and centralized structure for information and
consultation" should be deleted; :

the thresholds in Article 2(1) should be raised to 150 employees;

Article 5(5) should provide for a majority of votes and not two thirds of votes;

the confidentiality clause and the possibility to withhold information should be reinforced.
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HOTREC (COMMITTEE OF THE HOTEL AND RESTAURANT lNDUSTRY IN-‘ |
THEEC) - | | |

HOTREC reafﬁrms its prevxous opposntron to. the Comnussron s initiative. It emphasrzes in
particular now its strong opposmon to the mclusnon of part-ttme workers in the thresholds in.

Article 2(2)

EUROCOMMERCE THE RETAIL WHOLESALEAND lNTERNATIONAL TRADEA s

1

REPRESENTATION TO THE EUROPEAN UNION .
EUROCOMMERCE rea.fﬁrms its prev1ous posrtlon emphasrzmg now the followmg lssues

) ' -f - : only employees should be authonzed to parttclpate in the negottatlons and in the resultmg 2
structures or procedures; .

i . - .. part-time workers should bet;onsxdered mg;m;m_r_ls,

- the consultatlon requirement should be suppressed or, at least, it should be clear that the o
". consultation. should not automatrcally precede the adoptton of declsrons

. _ AEA (ASSOCIATION OF EUROPEAN AIRLINES)

AEA is completely against any form of’ Commumty mterventwn in the ﬁeld of mformatnon -
‘ and consultatlon of workers on the. basrs of subs:dranty ’ :

" LIST OF ORGANIZATIONS WHICH \ TE"D o
| TIN SECOND STAGE CON TATIO o

- UNICE ('Umon of Industnal and Employers Confederatlons of Europe)
- . CEEP (Centre Européen des Entreprises a Pal‘thlpathll Publlque) o
" - ETUC (Buropean Trade Union Confederation)- : - -
.- European Association“of Craft, Small and Medlum-Slzed Enterpnses (UEAPME
- EUROPMI and other associated organizations) .
- CEC (Confederatron Europeenne des Cadres)

- - Eurocadres °
- 'EUROCHAMBRES

- BIPAR (Internationial Assocratton of Insurance and Remsurance Intermedtanes)

. < CEA (European Insurance Committee)

- . Euro-Fiet (European Reglonal organization of the mtematronal Federatlon of Commercral
" " Clerical, “Professional and Technical Employees) ' :

- EUROCOMMERCE (Retail, Wholesale and Intematlonal Trade Representatlon to the EC)
- European Federation of Banks - - : .

- European Savings Banks Group T v

= -Groupement Européen des Banques Cooperattves : ' o

' -. FETBB (Fédération Européenne des Travailleurs du Batlment et du Bors)

" = . FIEC (Fédération de I'Industrie Europeenne de la Construction)

- CEI Bois (European Confederation of Woodworking mdustnes)

- EFA (European Federatton of Agncultural Workers Umons)
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COPA/COGECA (Groupe Employeurs des- Organlsatlons Professxonneles Agncoles de
la CE) . '

HOTREC (Confederatlon des Assoc1at10ns Natlonales de I'Hotellerie et de la Restauratlon :
de la CE) _

~ ACE (The European Community's Independent Airline Association)

ACI Europe (Airports Council International - European Reglon)
AEA (Association of European Airlines) ‘

. Community of European Railways v '

" CSTCE (Comité Syndical des Transport dans la Communaute Europeenne)
ECSA (European Community Shipowners Assocmtlon) :
IRU (International Road Transport Union) '

' SETA-UITA (Secrétariat Europeenne des Travailleurs de l'Ahmentat:on)
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VA,NNEXI' m

HV[PACT ASSESSMENT FORM
THE [MPACT OF THE PROPOSAL ON BUSINESS

s

o wrthispeclal reference to small and mednum-s:zed enterprlses (SMEs)

" TITLE OF PROPOSAL: . PROPOSAL FOR A COUNCIL DIRECTIVE ON - THE

E ESTABLISHMENT T OF - EUROPEAN COMMITTEES "OR .

PROCEDURES IN COMMUNITY-SCALE UNDERTAKINGS AND )'
- COMMUNITY-SCALE -GROUPS OF. UNDERTAK]NGS FOR- THE
PURPOSES OF ]NFORM[NG AND CONSULT]NG EMPLOYEES l

. REFERENCE'NO: COM(94) 134 'ﬁnal :

- 'THE PROPOSAL: -

- 1 - »Takmg account of the prmclple of subsldlarrty, why is Commumty leglslatlon -
: ,necessary m thls area_ and what are ltS main anms" S 3 ,

- .. The completlon of the mtemal market is bound to generate a process of concentratrons
~of undertakings, cross-border mergers,. takeovers, joint ventures and, consequently, .

. transnationalization of undertakings and groups of undertakmgs If economic activities *
~ are to develop in a harmonious faslnon this situation requires that undertakings and
2 groups of undertakmgs operatmg in more than one Member :State must inform. and
- xconsult the representatlves of their employees affected by their demsrons '

A 'As a result of changes in the structure of undertakmgs the procedures for consultmg and -
~ disclosing information are ‘often no longer consistent w1th these new structures. Whereas :

- firms have become more complex, in that they have grown or expanded their operations = .

by setting up subsidiaries or establishments in several Member States, their employees

continue to be informed and- consulted i ina segmented fashxon reﬂectmg the scope of -

ex1stmg natlonal laws and practrces

. Existing procedures for mformmg and consultmg employees in a natronal context only .
- -have effect within the legal framework of that country, only bénefit the employees of -

_ that State and generally only relate to.activities carried out within national boundaries.

B Commumty legislation intended to overcome the territorial limitations of national law -

with' respect to. information and- consultatron of employees of Commumty-scale :

‘undertakmgs or groups is therefore needed - : :

The pnnclpal objectxve of the proposal is thus to create a Commumty legal framework"
with a view to improving the information and consultation of workers in transnational

- undertakings and groups of undertakmgs covered by the proposal, by way of the |

. establishment in such undertakings and groups of European commrttees or otherl:'_‘
',mformatron and consultatron procedures L :
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Who will be affected by the proposal? -

This propoSal is intended to. epply to: (a) undertakings wlth at least 1000 employees in -; B

all the Member States and with at least two establishments in different Member States,
each employing at least 100 workers; and (b) groups of undertakings with at least
1000 employees in all the Member States and with at least two group undertakings in
different Member States which each employ at least 100 employees Small and medium-

~ sized undertakings are not covered

-The proposal apphes to all sectors of busmess throughout the European Union.

What will business have to do to comply with the proposal? v

Undertakmgs and groups of undertakings covered by this proposal must establxsh

- European committees or set up some other procedure for mformmg and consulting their
' employees ,

The European committee encompasses all the estabhshments or group undertakings

‘located within the Member States which employ at least 100 workers. Their

‘composition, functlons and mode of operation may be determined by a written
agreement between the representatives of employees and the management concerned.
If there is no agreement a standard model w111 apply. :

The standard model lays down rules on the composition, ﬁmctlon and powers, and mode
of operation of the European committee. It will be composed of employees
representatives and feature a minimum of three members and a maximum of 30. It must
meet with management once a year to be informed and consulted on the status of the

" Community-scale undertaking or group of undertakings. If consultation is necessary,

further meetings may be called with the executive committee.
What economic effects is the proposal likely to have?
(a) on employment
Difficult to ‘measure but the Commission believes that the propoéed Directive will -
have a highly beneficial effect on workers' productivity and commitment to their
firm, on the competitiveness of undertakings and hence on employment.
(b) -on investment and the creation of new businesses
No direct effect. .
(c) on the competitive positi'on of businesses
The competitiveness of .a company depends on a number of factors, one of them
- labour costs. The costs involved in setting up and maintaining a European

committee can be considered as an element of labour'costs. For the calculation of
t\h_e' costs of a meeting of the committee the following factors are essential:
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-;,'-‘jThe number of pattrcrpants - the proposal in. the Annex is for a maxtmum“‘
of 30 T :

. The number of :Memb'e,r"States coVered - 'between_two, and 12, |
 Travel expenses =

The need for mterpreters and the requls1te equrpment (e g booths and other "
_equipment). ' LT '

: ‘\"_A‘ccommodati'on;'

‘ Absence from WOrkk'on the part o'f . employeesattending the meeting. s
7. Costs of preparatlon of the meetmg, including: documentatlon m a number of
languages o

c

A Commumty undertaklng whxch is concentrated onlyina number of Member.

~ States; e.g. the Benelux countnes or the Iberian Pemnsula, will have much . ) A‘
lower costs and- probably fewer participants than a company with a European C

'- _committee with representatwes from 12 Member States. Even in this latter
" situation, the cost picture will vary greatly. In some cases, interpretation into
nine languages will be necessary in others there may be a company culture

“with work being done in the "company language" or in only a few languages. "

1t may be necessary to hire a meeting room and install all the requisite -
- 'mterpretatron facilities. Partrcrpants mrght have to travel by air and spend two"
: mghts ina hotel
. - ' Il R .
“.The undertakmg mlght have its own facrhtres or the meetmg mrght be N
' combmed with other ‘meetings. _ '

N Another dlfﬁcult element to calculate is the cost of preparation. In some cases 2
special .reports, paper, etc: have to be prepared and other preparatory work
. done. In other cases, exrstmg matenal avarlable ina number of languages -

| ':canbeused

. B Takmg these elements into account, a theoretrcal cal culation based on dub:ous'

- assumptions does not seem very useful. Still taking as'a basis for calculation -
figures used. for meetmgs organized by European institutions, a meetmg of 30 .

_ experts from most of the Member States, with interpretation in a number of
" languages, will cost some tens of thousands of ECU. In such cases, though

. & Community-scale undertaking will have at the very least several thousand -

. workers throughout the Commumty thus increasing the wage cost per worker

_be a maximum of ECU 10 per year. In most cases, the actual wage cost ro

‘imcrease per worker is hkely to be less.-
Tt may be sard that a small increase is necessaiy to complement the process -

of concentration of undertakmgs brought about by the completlon of the |
- internal market . .
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‘It should be added that labour costs themselves are not the crucial factor.in
terms of competitiveness, but rather unit labour costs taking into account
productivity. When - .as the Commission expects - industrial relations are
improved by the setting up of a European committee and increased worker
involvement, this might lead to an increase in productmty which will more
than compensate for this margmal cost 1ncrease

Does the proposal contain measures to take acc'ou_nt of the specific situation of

~ small and medium-sized firms (reduced or different requirements, etc.)?

The proposed Directive does not apply to small and medium-sized businesses.

Llst the organizations which have been consulted about the proposal and outlme
their main views

See Annexes 1 and 2.
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