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Community law and codes of conduct for multinational enterjrises

QUTLINE

I. The continued dovelovment of multinational enterprises = the benefits

and the causes for concern.

a) The development of cross frontier activities by enterprises is a

b)

significant and positive part of our economic system which, despite
current difficulties, is still based 6n'principles of free comne-
tition and free trade. Enterprises are thus faced with the necessity
of developing a profitable combination of factors of production in

a competitive world environment. This necessity leads amimav even
oblice enterprises to reach out beyond their national frontiers to
achieve a combination of those factors which is closer to the op-
timum. The fundamental economic result is of great significance to
everyone and should not be forgotten: a more efficient use of '
scarce resources upon which real increases in our standard of living,
and even perhaps its maintenance, depend. Dnterprises, developing
multinationally, are a vital element in the vrocess of economic anc
technical innovation which is the foundation of the Community's

prosoerity.

At the same time, while recaomizing the benefifs which we derive
from multinationals, we cannot icgnore the fact that the activities of
multinationals cause concern to many who are affected by their onera-
tions, both in the Member States and outside, notably in the de-
veloping countries, which are freouently sources of raw materials and
markets of considerable importance to us. The main cause of the
concern is essentially the perception that multinational enterprises,
by reason of their scale and their expanded range of choice, may be
less subject’ to national constraints, and less sensitive to naticnal

and local pre-occupations and needs, than enterprises which are

r

national or local in character. Even a nation State of some size may

feel itself on unfamiliar and insecure ground when confronted by an
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enterprise which has apparently superior resources, financial, technical _

and human, corganised on a world-wide basis. No wonder then that others

A s

who deal with these enterprises (suppliers, customers, shareholders,
employces, unions ctc.) should also express concern from time to time,

and that these concerns should lead to demands for new requlations,
national, Community and international. ¢

c) The fact that the activities of multinationals are clearly beneficial),

but at the same@ time a challenge to existing institutions explains the
ambivalence of much of the comment and criticism which is expressed
concerning; their operations. It is also a factor of crucial'importance

in determining the kind of policy which the Merber States and the
Community should adopt.
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4 ‘gb IT. The nature of Community policv and law on multinational enterprises

a) Cbjectives

Community policy reflcects the two aspects of multinational activities,
The Community has sought 1) to remove dbstécles to the cross frentier
activities of enterprises within the Community while at the same time
seeking : to secure the adoption of appropriate leyal rules to requlate

S

the problems which are likely to arise as a result of those activities.

Commission policy is thus not a crusade either for or against multina-

i i it i

tionals, ‘but an attempt to create a balanced framework for their operations,

. b) Major components in the legal framework
%

1) 7re richt of establishment for entervrises formed under the laws of

he Memper States, arising directly from the Community Treaty, is the
foundation for the developrent of multinational activities in the EFC

(

prricles 52-58). The MMembfr States have agreed to introduce no now

i

resirictions on this richt of establishment in their territories of

Coﬁpanies from other Memrer States (Article 53). Fxisting chstacles

are to be progressively abcelished (Article 52). Very imrortant, not
least because Article 33 recuires no further iwplementétion hyv means

of Community legislation. Entercrises can benefit from it directly

k sometimes in a dramatic fashion as, for example, in the case of the

large Pord car plant at Gent in Felgium which is owned and operated

by Ford AG (Germany) and not by Ford 'S companies in Relgium.



’

- 2) Rermoval of barriers to integrated industrial and commercial activity,
for example:
. \
i a) co-ordination of technical standards. Automobile industry as an example:

and o -

b) fiscal harmonisation. At present, the tax systems of the HMerbor States
may well prevent an enterprise for conducting cross-frontier cperations
in the most sensible mannvr;‘The Cormmission has made a serics of proposals
to tackle this problem and progress ig being mevde, if slowly. byamples:
from among the prbposed directives on the fiscal treatment of cross-
frentier mergers, on the fiscal treatment of dividends distributed
by a subsidiary in one Member State to its parent in another, on the
@ harmonisation of company taxation and of withholding taxes on dividends,

and on the elimination of double taxation in connection with the
adjustment of transfers of profits between associated enterprises.

o 3) Maintenance of competition as part of the counter-balance to the facilitation

of cross-frontier activities. Fesides application of Articles 85 and 86 of
the Community Treaty, rcference also mitht be made to draft requlation‘

on control on concentrations betwecn undertakings.

4) Co-ordination of commany and tax laws és a second major component of the
counter balance, and in particular the development‘of minimum standards and
procedures as to disclosure. The fourth directive and the prorosed
seventh directive, emphasis being placed on the latter. The problem of

©

defining a cgroup for the purposes of accounting. The value of censolidated

group and sub-group accounts. Application of the system to aroups con-
trolled from outside the Community, but active within it. Reference might
also be made to the directive on co-operation beﬁWeen tax authorities.
[ 4
Increased transparency as a preferred sclution,or as the essential first
' step towards further reasonable reculation where clear that publicity

alone is not sufficient.
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c)  Characteristics of Community measures

1) Iegal, binding character of mcasures given the special nature of the
the FEC as an international institution;

?2) Yherever possible, measurcs not made specifically applicable to

-

multinationals hut framed more generally because
a) multinational enterprises are very difficult to define legally, a
difficulty which is increasing as their forms become nore

complex (joint ventures, licences and management contracts, etc.):

k) it is important to avoid unjustified discrimination against

@ multinationals:

Cc) on clese examination, many problems turn out to be not in their
nature confined to nultinationals, though frecquently the problem
may manifest itself more intensively where a multinational is
involved. Accordingly, the best solution is often a general one
which may well nevertheless have a particular significance for

multinational enterprises e.. seventh directive on ¢groun accounts.

3) Community measures have necessarily a Community scope, hence other

initiatives necessary at the international "level.

@ IIT. Coxdes of conduct for multinational enterprises

a) Codes of conduct as useful surnlements to Communitv's own leqal nroaramme

1). To render it less likely that Furopean multinationals will suffer a
”
competitive disadvantacge by havirk to observe standards that are
more onerous than those of our comuetitors in the industrialized

countries (CECD) and in the developriny world (UM);



c)

2) to preserve a positive investment climate, particularly in the
developing world. Mutually agreed standards as to the bebaviour
of multinationals in developing countries, and as to bost countries
treatment of miltinationals, have an important part to play in
ensuring balanced economic development in which the interests of
all partners are respected (UN); ' ’

3) to respond in "a positive way to the difficult situation in Southern

Africa, within the limits of what is possible (EFC Code).

The need for balance

In this context too, a balanced avvroach is of equal importance. The
positive contributions of multinationals must be favoured, and at the
same time, action must be taken asg rogards problems, actual and poten-
tial. This theme can be developed by reference to the position being

taken hy the Member States in the UN on a Code of Conduct for TMNCs.

The limitations of codes

1) In the foreseeable future, codes likely to be non-binding in character.
Difficulties of creating binding codes: diversity of National systems
an:i intcrﬂsts. Possible exception is accounting standards, rut ecven
in this case, a multinétional convention wbuld clearly take a very
lona tirme to negotiate. Civen their non=bkinding C%<ﬁ\ct@r, cexdeg are not
likely to resolve all difficult cases. The outcome will often depend'
on imponderable factors such as the deuree of political support which .

is exerted in particular cases cf. Fadger Case.

2) These limitations underline the irmportance of the Community's internal

legal reuime and legislative vrogramme. Community law and tho codes

complement each other and should not be considered as alternatives.




IV.

To

a)

b)

c)

Conclusions

sum up,

Community law and codes of conduct are complementary parts of the

Cormmunity's approach to multinationals;

both need to be developed in a balanced fashion which recognizes
the positive as well as the neqgative features of the activities

of multinational enterprises;

rricrity should be given to increased transparency which mav well solve
many problems in itself, and in any case is the necessary hasis for

further regulation.





