R S
»

COMMISSION OF THE EUROPEAN COMMUNITIES

A E

gk

Brussels, 31.07.1996
COM(96) 418 final

95/0280 (COD)

Amended proposal for a

E PEAN PARLIAMENT IL DIRECTI

amendmg Councnl Dlrectwes 90/387/EEC and 92/44IEEC for the purpose of

adaptatlon toa competmve envn'onment in- teleoommumcatlons

(presented by the Commission pursuant to Article 189 a (2)
of the EC-Treaty) '


Barbara
Rectangle

Barbara
Sticky Note
Completed set by Barbara

Barbara
Rectangle

Barbara
Sticky Note
Completed set by Barbara


' EXPLANATORY MEMORANDUM
~ The Commission hereby presents a modlﬁed proposal for a European Parliament
. and Council Directive amendmg Council Drrectxves 90/3 87/EEC and 92/44/EEC for
the purpose. of adaptation to a competmve environment in telecommunications.

- The modified proposal incorporates those amendments proposed by the European
'Parhament at First Readmg which were accepted by the Comrmssron

1. Imtroduction = . o R T

a) Baekground

The Commxssron adopted its proposal on 14.11. 19951 and it was formally transxmtted to '
, the EP and the Council on 10.01.1996. :

_ The Economic and Social Committee gave a favourable Opinion on 25.04.19962. The
European Parliament adopted a favourable Resolution at its First Reading on
22 05 1996, and proposed 17 amendments to the Commxss:on proposal3

b) Purpose of the Dir—ective .

The aim of the Commission proposal is to amend the two followmg emstmg ONP
Directives: .

. - the ONP framework Directive (90/387/EEC)*

- the ONP leased lines Directive (92/44/EEC)*
in order to adapt them to the post-1998 liberalised relecommonicetions market.

~~The ONP framework Directive was adopted in 1990, and set out basic principles for .
harmonising conditions for access to, and useiof] pubhe telecommumcatlons networks -
and services. S : -

' The ONP ieased lines Directive was adopted in June 1992, and set out- harmorused | )
supply and usage condrtlons for leased lines, including a requirement for a mlmmum set
of 5 types of leased lines to be avallable in all Member States ' '
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2. EP amendments accepted by the Commission | '

Of the 17 amendmventsoadopte‘d by the European Parliament at First Reading, the
Commission accepted 3 in full, 3 in part, and 2-in principle, making a total of 8.

Amendments accepted in full : 2,13, 17
Amendments accepted in part: o 4,10, 14
A.mendmentskac’cepted in:principle - 9,.19(part) "

_ The Commissionaccepted those amendments which:

o call for examination before the year 2000 of the ‘possibilityv of' establishing a
*.European regulatory.authority for telecommunications [Amendments 10 (part)].

o support the need to review before the year 2000 the provisions of these two
ONP Directives in the light of the developments in the market [Amendments 10
.and. 14 (parts)].

¢ are coherent with other Directives, and in particular with the Common Position
reached on the proposed Interconnectlon Directive [Amendments 2 4(1st

. pan)]

« improve the clarityof the text [Amendments 13-and 17].

In addition, the Commission-accepted in principle the following amendments::

- Amendment 9: The Commission agrees with the concern of the Parliament in
terms of providing national regulatory authorities with all necessary resources to
fulfil their mission in full autonomy, but the creation of legal difficulties for
national transposition of such requirement should be avoided. For this reason,

_such a provision should be in a recital (recital 7), instead of an article.

' Amendment 19 (3rd part): The Commission can accept in principle the need for
restructuring the ONP committee, but this-should not be a legal requirement.

3.  Amendmentsnot accepted by the Commission

The reasons which led the Commission not to accept a number of the amendments (or
parts of them) proposed by the European Parliament are glven below, where the
amendments are grouped into 6 categories.



 Changes to definitions and concepts
(Amendments 1, 3, 4 (2nd part), 6 and 7)

: These amendments propose changes to definitions and concepts which are inconsistent
with other Dxrectlves in the telecommunications sector, and in particular with the
Common Position reached on the proposed Directive on interconnection in -
telecommunicationsS. These would risk of reopening debates on issues.commonly
agreed in the other Directives, and in particular could endanger the political agreement
achieved on that Common Position and accepted by the Commission.” This would also
go against the Parliament's wish of consistency between all EC Directives in this field.

In this category fall the definitions of 'universal service' (Amendment 3), 'essential -
requirements' (Amendment 4, 2nd part on 'data protection’) and 'interconnection'
(Amendment 6). Also fall in this category Amendmenits 1 and 7: the former modlﬁfmg
the 'significant market power' concept agreed i in the Interconnection Directive, and the:

latter introducing the concept of 'network interconnection point!, which is a new concept
not defined or mcluded in the Interconnectxon Du'ectlve :

. Directive on' costmg and I'inancmg of umversal servnce
- (Amendmerit 8)

“The Interconnection Directive sets out a framework for costing and financing of
universal service. In addition, the Communication on universal service for ~
telecommunications” announces a Commission Communlcanon on costing and financing
of universal service by September 1996, which will provide guidelines to be used in

- assessing national approaches to costing and financing universal service.. Therefore, the
Commission does not share the need f'or a speclﬁc Dlrectwe on the costmg and fmancmg

- of umversal servnce

| Review of the Dlrectlve )
(Amendments 10 and 14 (parts))

The Commnssnon accepts the need to examine what provisions of the two Dlrectlves _
- (90/387/EEC and 92/44/EEC) should be adapted in the light of market developments
but such adaptatlon should be llmlted to, these two ONP Dlrectlves .

I K 2 X - ~

The Commnssnon consnders inappropriate the requxrement for further measures that can .
be proposed in the report for the full implementation of the aims of these Directives to
take the form of a proposal for a single consolidated text, as this. would prejudge the-
‘need for such measures.:

6 -~ 0JC313,24.11.1995,p. 7.
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Comitology
~ (Amendment 19(1st and 2nd parts)) :

- The Commrssnon can not accept the replacement of 'Member States' by 'national
regulatory authorities' proposed in the first paragraph of Amendment 19, as it goes
against standard consultauve committee procedures. .

“The Commission neither accepts the second paragraph of Amendment 19 as there is -
. already a specific. mechanism for consultation w1th trade umons (e the Joint Commxttee
~on Telecommumcatlons) : » ’

'Applicability of the ONP Leased Lines Directive
(Amendment 12) '

: Arnendment 12 would significantly reduce the scope of the Leased Lines Directive, as
the fixed public telephone network is commonly used for provision of leased lines.

QOther amendments »
(Amendments 15, 16 and 18)

- The Commission can not accept Amendments 15 (1st part) and 16: the former would be
against standard provision in EC Directives, and the latter inconsistent with other ONP
Directives. . '

-Although agreeing w1th the aim of Amendment 15 (2nd part)-in terms of publication of a
consolidated version, the Commxssxon considers mappropnate that it const1tutes a legal
requirement. ' , o ,

The Commission can neither accept Amendment 18, as 'net' cost is unclear and

~ potentially too restrictive, excluding other costs whlch may be taken into account (e.g.
general network costs). : . : _

4, Conclusion

The Commission has accepted 8 of the 17 amendments proposed py the'Enropea'n'
~ Parliament at First ,Reading either in whole, in part or in principle.

In accordance wnth Artncle 189a paragraph 2 of the EC Treaty, 1 the Commxssnon amends
its initial proposal mcorporatmg these amendments
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Modlfied Proposal for a European Parhament and Councnl Directive
-amending Council Dnrectwes 90/387/EEC and 92/44/EEC

| . Original text .-

Recltal 7

L for the purpose oﬂ' adaptatlon to a compeutlve envnronment in telecommumcatuons

ST :‘Arﬁéﬁdé;:i;te_gc\i_ '_

(based oo EP amendmeot 9)

- 7. Whereas in confon'mty with the pnnc1ple of -
'separatlon of regulatory and operational
. functions, Member States should guarantee

the independence of the national regulatory
authority or authorities; and énsure that the

national regulatory authority or authontles -
~ of each Member State will play a key role in"-
the implementation of the- regulatory :

framework set out in relevant Commiunity

* legislation; whereas the national regulatory
authorities should have the necessary means-

to carry OIL ﬁ.xilv the tasks asmgned to them

7 Whereas in confornuty wnth the. pnncnple of

" separation of regulatory and operational -
functions, Member States should. guarantee

" the independence-of the national regulatory .

authority or authorities, and ensure that the

national regulatory authonty or authorities .
* of each Member State will play-a key role in
~ the 1mplementatlon of the regulatory -

framework set out in relevant Community

-:leglslatlon whereas the natlonai regulatory
“authorities should be in Dossess1on of all

necessary _resources, both_in terms. of

N §taf’ﬁng exoertlse and ﬁnanc1a1 means to~'
.fulﬁl thelr mrssmn in full autonomv

ARTICLE 1(2)
S Artlcle 2(3), first.indent, of Directive 90/387/EEC -
(based on EP amendment 2)

3.- telecommumcatlons services' . mearis
services whose provnslon consists
~ wholly or partly in the transmission_

"and/or - routing “of signals on . -

- .telecommumcatlons networks

: 3 'telecommumcatlons serv1ces means .
- -services. whose : provision . con51sts
'__,whoily or partly m_the transmission
-and/or routing of _signals on
telecommumcatlons networks""'4w1th' L




ARTICLE 1(2)
Article 2(6) of Directive 90/387/EEC
(based on EP amendment 4)

- 6. essentlal requlrements means the non-

economic reasons in the general-

‘interest which may cause a Member
State to Trestrict access to 'public
telecommunications  networks = or
public telecommunications services.
These reasons are security of network
operations, maintenance of - network
integrity and, in justified cases,
interoperability of services and data,
. protectlon

- ARTICLE 1(8)
Article 8 of Directive 90/387/EEC.

- 6. ‘essential requirements' means the non- .

economic' reasons in the general
interest which may cause a Member
State to restrict: access to public -
telecommunications  networks  or
public telecommunications services.
These reasons are security of network
operations, .maintenance of network
"integrity, ___ protection of the
environment or town planning, and, in
justified cases, interoperability of

services and data protection. .

- (based on EP amendment 10)

~ The Commission shall examine and report
to the European Parliament and to the’
Council on the functioning of this
Directive, on’the first occasion not later
_ than 31 December 1999. The report shall -
be based -infer alia on the information
provided by the-Member States to the
Commission and to the ONP Committee.
Where necessary, further measures. can be

proposed in the report for adapting this

- Directive, taking account of develgpmgnt
;gwards a ft_x ly competmve environment.

T T

The Commxssxon shall examme and report
to the European Parliament and to the
Council on. the - functioning of this
Directive, on the first occasion not later
than 31 December 1999. The report shall

‘be based infer alia on the information

provided by the Member States to the
Commission and to the ONP Committee.

Where necessary, the report shall examine -

what provisions of this Directive shoul

‘adapted in the light of the developments in

the market. Further measures can be..
proposed in the report for the full

'mglementatlgn of the aims of 1h1§ i
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ARTICLE 2(10)(b)
Article 10(4) of Directive 92/44;’EEC
(based on EP amendment 13)

4, ":"'The natlonal regulatory authonty shall

apply the . requirements - of

paragraph I where an -organisation -

does not have significant market
power in respect of a specific leased

line offermg ina specrﬁc geographrcal :

area

" 4. The national regulatory authority shall . .
not apply the .requirements of

paragraph 1 where an.organisation
does not have significant market
power in respect of a specific leased
line offering in a specific geographical
area, _the market power  of an

undertaking being defined by the

provisions_ of European Parliament

and Council . Directive ... on~ -
interconnection ~to public

~ telecommunications networks and.
public telecommunications services in

the - context - of Open Network
Provrsron ( ONP)

ARTICLE 2(12) : -

j Artrcle 14 of Directive 92/44/EEC"

(based on EP amendment 14)

The Commnssnon shall examine and report
to the. European Parhament and to the

Council  on .the - functlomng of this -
Directive, on’the first occasion not later -

than 31 December 1999. The report shall

be based inter alia on the_information .
provided by the Mémber “States to the -

Commission and'to the ONP Committee.
The report shall include an-assessment of .

~ the need for continuation of this Directive, - -
taking account.of 'deVelopments’iowards’.,_a .

fully -competitive - environment. - ~Where
necessary, = further 'measures. can- be

proposed in’ the report for adapting_this -

Directive, tgkmg account of develonments,

towards a ﬁ.llIV com_petltlve envnronment

-

-The Commrssron shall examine and report

to the European Parliament and to the

“Council - on . the functioning . of - this .

Directive, on the first occasion not later '

- than 31 December 1999. The report shall .
" be based infer alia on the information .

- provided by the Member States .to the
- . Commission and to the ONP Committee. =

. The report shall include an assessment of
the need for continuation of this Directive,
taking account of developments towards a : -
fully - competitive “environment. - 'Where . -
_ necessary, the report shall examine what : .. "
. provisions of this Directive should be

gdagged in the Ilght of the developments in.

- ‘the mgrket, an ﬁ.rrther ‘measures can' be

proposed in the. report’ for the’ ﬁrll;-
implementation of the aim of 1h|;

‘Dl_r_ec_tmz



Annex 1(3), second: paragraph fourth:indent

(based on EP amendment 17}

© - - tariffs must be. non-discriminatory and:
. guarantee equality of treatment.

- tariffs must be non-discriminatory and
: guarantee equality of treatmeng
' -_for ic :
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