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Jntroduction

The European Counclls of Hannover, Rhodes and Madrid came to the

concluslion that, In the context of completion of the singie market,

equal welght should be given to the social and economic aspects,

and that the two should therefore be daveloped on an equal footing. -
Concurring with this view, the European Parllament (in a number of

own-initiative resolutions) and the Economlc and Soclal Committee
(In its oplnion of February 1989) Ilikewlse recognized the

Importance of this approach.

tn its Action Programme relating to the Iimplementation of the
Community Charter of Baslc Soclal Rlights for Workers, the
Commission announced under the heading "improvement of Iiving and '
working conditions" that It would submit a proposal for a Councll
Directive on the introductlon of a form to serve as proof of an
emp ioyment contract or relationshlp. -

This Commission proposal, which will contrlibute to ensuring the -
greater transparency of the labour market, specifically. concerns -
those workers who have nelther a written contract of employment nor -:
a letter of appointment expiaining the elements of the empioyment -
relationship or referring to a collective agreement or any other
easlly accessible written document. However, In order to maintain
reasonable flexlibility and to avold Iincreasing the costs borne by
enterprises, notably SMEs, this written declaration does not appty
to employment relationships Iincluding no more .than elight hours’
work on average per week. Apart from this, the Intentlon ‘is to
ensure that each worker knows for whom he works, where he works and
what the basic conditions are.

Current situation

The fact that companies are seeking more flexible (functional
and/or numerical) forms of personnel management to enable them to
adapt to market fluctuations and variations in demand, promote new
types of productlon using new forms of technology and cope with
international competlition and the realltles of the single market
has encouraged the Introduction and development of various forms of
work, some of which are designed to meet the personal and family
requirements of employees. '

Certain long-standing forms of work, such as part-time or home
working, have now been supplemented by such new forms as "part-time
vertical work", |.e. work organized on a dally, weekly, monthly or
annual! basls, Jjob-sharing, Job-splitting, on-call work, work-
training contracts and training schemes. The traditional
employment relationship Is also tending to be submerged by the
growth in different forms of contract causing enterprises to change
their employees’' status to make them self-employed or small-scale
sub-contractors, and leading also to an eroslion of the criteria
deflning the traditional status of an employee. |In the same
perspective, the introduction of new forms of distance work, such
as tele-work, can equally contribute to the shift away from the
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conventional master-servant retationship. The concept of
"employee” is also attering with the "extsrnalisation" of
emp loyment such as, for example, the establishment of consortla of
emplioyers in certain countries.

Moreover, there |s another development which has to be considered,
the scale of which should not be overlooked is the context of this
proposal for a Directive. New production methods and the explosive
development of the service industry have both played a part in
making the labour market consid-=rably more flexible, thus

generating new possibilities for "black work" and other illilcit -

practices the development of which, In the medium term, is !ikely
to penalise workers as much as employees by distorting the rules of
the game.

These developments, to which must be added the greater flexibility
in the time reference frame (adaptation of working time or
deveiopment of Intermittent and malntenance work), have alsc tended

to cloud the position of many workers, leading to confusion,:

uncertainty and instability. They tend, a fortiori for those
workers wlthout wrlitten proof of their working relationship, to
make workers unaware of certain soclal and professional rights
linked to this relationship.

The provision of a written declaration relating to a form of proof
of an employment relationship Iis designed, In consequence, to
clarify the legal position of employees who are not covered by a
written employment contract or letter of appointment, and, in
particular, to give them a better Idea of when, where and for whom
they are supposed to be working, and, more generaily, to give them
written proof of the essential elements of thls relationship. This
will do a lot towards improving the transparency of the Community
labour market, whllie at the same time glving workers more security,
a better idea of thelr rights and more moblllty within the
Community. Moreover, the more general provision of a wrltten proof
of the working relatlionships may constitute an element In the fight
against “"black work".

in varlous Member States, <certaln employment contracts and
relationships have become subject, by legislation or by contract,
to formal requirements which make It easier for them to be
identified.

The detalls of this obligation vary from one Member State to
another. Whereas the written emp loyment contract, which
estabiishes primarily particular forms of employment, is compulsory
mainiy In the continental legal systems, it Is primarily in the
United Kingdom and Ireland that employers are required to inform
employees In writing of the main conditions of their employment
contract. The comparative study on working conditions in the
Member States (SEC(89) 1137) shows that the nature of this written
information, when it Is provided for in the legal systems of the
Member States, differs from one country to another depending on the
type of employment relationship In question.

Although the Member States have to deal with the same problem of
Identifying how the various forms of work fit In with changes in
the form of pay In Europe, their responses are so different that
they hamper a true Community understanding of these developing
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- forms of work and prevent any consolidation of the socia! dimension

of Europe. Nor do these disparities foster Improvements- in the
position of workers or (n mobility within the Community. They may
constitute an obstacle to the effective functioning of the Common
Market. It would appear essential, then, to bring provislons into -
line to enable workers to obtaln proof of ‘thelr employment -
retatlionship. : S

Proposed leglslation
Legal basis

. Given that this is a proposal for a Directive for .the approxlmétlon

of the provislions lald down by law, regulation or administrative .
action iIn Member States which have a direct effect on the

. functioning of the Common Market, the legal basls used is Article

11.

12.

13.

100 of the EEC Treaty.
Scope

This Directive concerns any working relationship -emanating from a -
contract of employment or any other legal form of ‘recrultment (e.g.
teleworking, training, employment-training, etc.) which “tinks a
worker to an employer and which is subject to the legislation In 7
force in a Member State. The concepts of employee and employer are

‘based on Member States’ national law. The idea .is not to create :

obstacles to casual or low-volume work where the need to produce
written evidence on each and every occasion would constitute an
administrative constraint to the detriment of all parties.
Consequently it is proposed to exclude from the scope of this
Directive any empioyment relationships where the volume expressed
in average number of hours worked per week I[s. less than eight.
This "de minimis" provislon is similar to that used recently by the

Commission In Its proposals on certain employment relationships 7 [

(COM(90) 228 final).

gontent

The proposal for a Dilrective has as Its objective the creation of
an Iinstrument to make employers responsible for providing. precise
information on the nature and content of working relatlonships In
the company. :

To this end, It makes provision for an obligation to provide all
workers covered by this Directive with a document setting out the
detalls of the conditions and elements of thelir employment
rejationships with their empioyer. As such, It does not relate to
the rules of national law concerning the conclusion of employment
contracts. The document In question |Is designed to be a
declaratory element and written proof of the employment contract or
relationship established In accordance with the natlonal law of a
Member State. The employer must sign the declaration and keep a
copy.

The proposal also sets out the points for inclusion In the written
declaration: standardization of the main elsments of the document
shouid prevent any differences between national legistation in this
fteid. Finally, the proposal provides for employees to be informed
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by their employers of any substantlal changes affecting their
working conditions as described In the written declaration, in
particular where the worker In question In required to work in
another country.

It should be emphaslzed here that the proposed declaration would
not lead to a harmonization In terms of content (e.g. working time,
remuneration, leave, social security etc). Any harmonlization will
be limited to the obligation to provide a written declaration and
to standardize the Information to ha contalned therein. 1In the
absence of harmonlzed legal systems, this standardization will make
It possiblie to avold problems for the competent national
authorlities, companies and employees. |t must be stressed,
moreover, that Member States have the prerogative to apply or
Introduce laws, regulations or administrative provision which are
more favourable to employees.

Where an employee has a written contract of employment or a letter
of appointment referring to another document governing the
employment relatlonship, such as a collective agreement, for
example, the written declaration Is not obligatory.
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Proposal for a
S COUNCIL DIRECTIVE

on a form of proof of an employment relationship

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Havlng regard to the Treaty establishing the European Economlc Community, and
in particular Article 100 thereof,

Having regard to the proposal. from the Commission, "
Having regard to the opinlon of the European Parllament,»

Having regard to the opinion of the Economic and 5q¢|al Committes, -

Whereas the development In the Member States of new forms of work has led to
an increase In the number of types of employment relationship;

Whereas, faced wlth thls development, certaln Member States have considered
it necessary' to subject employment relationships to formal requlirements;
whereas these provisions are designed to provide employees with Iimproved
pkotecflon against Infringements of thelr rights and to create greate}

transparency Iin the labour market;

Whereas the relevant tegislation of the Member States differs considerably In
such fundamental areas as the requirement to put the conclusion of an
emp foyment contract into writing or the obligation to provide written proof
of an employment reiationship; v v

Whereas It |s necessary to establish at Ccmmunity level the general
requlirement that every employee must be provided with a document constituting
a form of proof of the main terms of his employment relationship with his

emp loyer ;
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Whereas It 1Is nonetheless necessary to maintaln a certain dsgree of
flexibility In employment relatloriships and the aforementioned obllgation te
provide a written declaration should not therefore apply to emplioyment
relationships Invoiving no more than Blght hours’ work on averags per week;

Whereas the provision of a written declaration is superfluous In cases where
there is a written contract of employment, a letter of appointment or any
other document making reference to current provisions or collective

-

agreements;

Whereas, In order to- protect -the Interests of employees with regard to
obtaining a written declaration, any substaﬁtive change InUthe contents of
the declaration must be brought to the employee’s attentlion in writing,
particularly if he Is sent to work abroad; - - N

Whereas differences in the Iegislatlon of Member sfates may have a dlrect
effect on the operation of the Common Market;

Whereas point 9 of Title | of the Community Charter of Fundamental Soclal
Rights of Workers states that the conditions of employment of every worker of
the European Community shall be stipulated Iin laws, a collective agreement or
a contract of employment, according to arrangements applying In each country;

‘Whereas Article 117 of the Treaty provides for the Member States to agree
upon the need to promote . Improved working conditions and an Improved: standard
of Ilving for workers, so as to make possible thelr harmonization whiie. the
- lmprovement Is being malntained;

Whereas the Member. States may, In the flrst Instance, leave it up:-to the
. social partners to attain the alms of this Directive, and 'in such cases it is
for them to Iimplement whatever provisions are necessary for . its general
appllcation;

Whereas it |Is appropriate to ensure that the obligations arising from this
- Directive are effectively Implemented by the Member States;
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HAS 'ADOPTED THIS DIRECTIVE:

Artlcie 1

. This Dlrective applles - to any employment relationship which is subject to-

the leglislation In force In a Member State.

The provislons of this Directive shall not apply to employment
re{atlonshlps involving no more than eight:hours’ work on average a week.

Article 2

The emplioyer shali provide the worker with a wrltten declaration in-:
‘accordance with the provisions of this Directive no later than one month
.after he has been recrulted.

The employer shall sign the declaration and keep a copy.

The declaration referred to In paragraph ‘1 shall contain the following
main elements of Information: A

- the identity of the partles;

- place of work;

- a description of the Job and category of employment;

- the duration of the employment relationship and, If appropriate, the
duration of the trial perlod, and the perlod of notice;

- workling time and paid leave;

- remuneration and method of payment ;

- the soclal securlty system applicable and, If appropriate, any
supp lementary scheme,

- a reference to the collective agreements appllicable.

Employees shall receive written notification of any substantive change to
the elements of Information Ilisted In paragraph 2, especlally In cases

where employees are required to work In another country; in such cases -

employees must be assured, before thelr departure, of recelving the
written declaration provided for in paragraph 2, which In this case must
contain the following supplementary Iinformation:
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- the duration of employment abroad;

- the forelgn currencles used for the payment of wages or salaries;

- ahy benefits attendant on empioyment abroad;

- If approprlate, the circumstances of return to the employee’'s home

country.

Article 3

The wriltten declaration in accordance with Article 2 shali not be compulsory
if there Is: '

- a contract of employment in writing, or

- a Ietfer of appolintment or other document referring to a collectlive
agreement or other regulatlions governing employment relationships, coples
of which are easily accesslible.

Article 4

This Directive shali not affect Member States’ prerogative to apply or
Introduce laws, regulations or administrative provislons which are more
favourable to employees.

Article

Member States shall take such measures as are necessary to ensure the
application by all natural and legal persons of the obligations which derive
from this Directive and to penalize any infringement of provisions made to
apply this Directive.

Article 6

1. Member States shall Implement the laws, regulations and adminlistrative
provislions necessary to comp!y with thils Directive by 31 December 1992,
or shall ensure that the soclal partners establlish the necessary
provisions through agreement, wlthout prejudice to the obligation on the
Member States to achleve the results sought by thls Directive.
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2. Member . States shall take. the necessary measures to ‘ensure -that, :for -

emp.loyment relatlonships which already exlist when-these provlslons”entpr e

into force, ths declaration fdr the employees referred .to by thlsif
Directive Is Issued . to them within slx'months'bf the daie !hdlcated'ﬁn;f
paragraph 1. ‘ '

3. When Member States adopt these provisions, these shall‘ contain a
reference to this Directive, or shall'be accompanled.by such reférence
-at. the.time of thelir *offtclall publication.. The procedure for . such

reference shall be adoptéd by Member States.

4. Member States shall immediately .inform the CoﬁmlsSIonwdf the measures -
adopted to comply with this Directive. A

Article 7

This Directlive is addressed to the Member States.

Done at Brussels, For the Councli
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for a Councll Directive on the provision of a written

decltaratlon concerning employment relationships.

What is the malin reason for introducing the megsure?

This proposal sets out to inform all employees of- thelr
conditions of empioyment, with a view to Iintroducing more
clarity Iinto the respective rights and oblligations of empioyers
and workers throughout the Community Ilabour market and
providing for more legal security.

The current situation In the Member States Is characterized by
a wlde variety of recruitment condltions and a muitipliclity of
contract and employment relationshlp types. There are major
differences in Member States’ legislation on fundamental points
such as the need to establish the existence of an employment
contract In writing or on the essential points to be set down
In such contracts. Differences of this kind can have a direct
effect on the functioning of the Common Market. Thls proposal
for a Directive sets out to bring national legislation Inte
Iine within the meaning of Articlie 117 of the EEC Treaty.

Eeatures of the businesses In guestion

This proposal covers all employers who are party to empioyment
contracts or other forms of employment relatlionship.

Firms will be required to provide every employee with a written
document containing the essential elements of the contract or
employment relatlionship. Any change in the conditions of work
as set out In the document will have to be brought to the
attentlon of the workers concerned. However, to make for more
flexibility, the draft directive does not apply to employment
relationships, the duration of which do not exceed an average
of eight hours of work per week.

The existence of a written employment contract, or letter of
appointment or any other document referring to a collective
agreement or to regulations governing the employment
relatlonship removes the obllgation of providing a written
declaration.
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¥hat 13 the iikely effect on:

a)

b)

-

All businesses throughout the Community will be subject to
the same oblligations In respect of thelr employees; any
suppliementary administrative obligations and any additional
cost wlll have to be borne by all firms operating on the
Community market. In the long term, the result will be a
better balance between worker protection -and busliness
competltiveness.

employment?

The aim of the proposal Is to.-introduce more clarity Into -
the labour market and to make It easier to compare working
situations within the context of boosting employment
prospects; the  Intended document wlll help to reduce
uncertainty, misunderstanding and conflict.

Have both sides of industry been consuited?

Yes.
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