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EXPLANATORY MEMORANDUM 

A . J n t r oduc t I on 

1 . The European Counc I Is of Hannover , Rhodes and Madr I d came to the 
conclusion that, In the context of completion of the single market, 
equal weight should be given to the social and economic aspects, 
and that the two should therefore be naveloped on an equal footing. 
Concurring with this view, the European Parliament (In a number of 
own-Initiative resolutions) and the Economic and Social Committee 
(In its opinion of February 1989) likewise recognized the 
Importance of this approach. 

2. In Its- Action Programme relating to the Implementation of the 
Community Charter of Basic Socia,! Rights for Workers, the 
Commission announced under the heading "Improvement of llylng and 
working conditions" that It would submit a proposal for a Council 
Direct lve on the lntroduct lon of a form to serve as proof of an 
employment contract or relationship. 

This Commission proposal, which will contribute to ensuring the 
greater transparency of the labour market, specifically concerns 
those workers who have neither a written contract of employment nor·' 
a letter of appointment explaining the elements of the employment­
relationship or referring to a collective agreement or any other 
easily accessible written document. However, In order to maintain 
reasonable flexibility and to avoid Increasing the costs borne by 
enterprises, notably SMEs, this written declaration does not apply 
to employment relationships Including no more than eight hours' 
work on average per week:. Apart from this, th~ Intention Is to 
ensure that each worker knows for whom he works, where he works and 
what the basic conditions are. 

B. Current situation 

3. The fact that companies are seeking more flexible (functional 
and/or numerical) forms of personnel management to _enable them to 
adapt to market fluctuations and variations In demand, promote new 
types of production using new forms of technology and cope with 
International competition and the realities of the single market 
has encouraged the Introduction and development of various forms of 
work, some of which are designed t() meet the personal and family 
requirements of employees. 

4. Certain long-standing forms of work:, such as part-t !me or home 
working, have now been supplemented by such new forms as "part-time 
vertical work", I.e. work: organized on a dally, weekly, monthly or 
annual basis, job-sharing, Job-spl lttlng, on-cal I work, work­
training contracts and training schemes. The traditional 
employment relationship Is also tending to be submerged by the 
growth In different forms of contract causing enterprises to change 
their employees' status to make them self-employed or sma! !-scale 
sub-contractors, and leading also to an erosion of the criteria 
defining the traditional status of an employee. In the same 
perspective, the Introduction of new forms of distance work, such 
as tete-work, can equally contribute to the shift away from the 
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conventional master-servant 
"employee" Is also altering 
employment such as, for example, 
employers In certain countries. 

relationship. The concept of 
with the "external I sat Jon" of 
the establishment of consortia of 

5. Moreover, there Is another development which has to be considered, 
the scale of which should not be overlooked Is the context of this 
proposal for a Directive. New production methods and the explosive 
development of the service Industry have both played a part In 
making the labour market consld::-ably more flexible, thus 
generating new possibilities for "black work" and other Illicit 
practices the development of which, In the medium term, Is likely 
to penalise workers as much as employees by distorting the rules of 
the game. 

6. These developments, to which must be added the greater flexibility 
In the time reference frame (adaptation of working time or 
development of Intermittent and maintenance work), have also tended 
to cloud the position of many workers, leading to confusion, 
uncertainty and lnstabl I lty. They tend, a fortiori for those 
workers without written proof of their working relationship, to 
make workers unaware of certain social and professional rights 
linked to this relationship. 

7. The provision of a written declaration relating to a form of proof 
of an employment relationship Is designed, In consequence, to 
clarify the legal position of employees who are not covered by a 
written employment contract or letter of appointment, and, In 
particular, to give them a better Idea of when, where and for whom 
they are supposed to be working, and, more generally, to give them 
written proof of the essential elements of this relationship. This 
wll I do a lot towards Improving the transparency of the Community 
labour market, whl le at the same time giving workers more security, 
a better Idea of their rights and more mob! I lty within the 
Community. Moreover, the more general provision of a written proof 
of the working relationships may constitute an element In the fight 
against "black work". 

8. In various Member States, certain 
relationships have become subject, by 
to formal requirements which make 
Identified. 

employment contracts and 
legislation or by contract, 

It easier for them to be 

The details of this obligation vary from one Member State to 
another. Whereas the written employment contract, which 
establ !shes prlmart ly particular forms of employment, Is compulsory 
mainly In the continental legal systems, It Is primarily In the 
United Kingdom and Ireland that employers are required to Inform 
employees In writing of the main conditions of their employment 
contract. The comparative study on working conditions In the 
Member States (SEC(89) 1137) shows that the nature of this written 
Information, when It Is provided for In the legal systems of the 
Member States, differs from one country to another depending on the 
type of employment relationship In question. 

9. Although the Member States have to deal with the same problem of 
Identifying how the various forms of work fit In with changes in 
the form of pay In Europe, their responses are so different that 
they hamper a true Community understanding of these developing 

• 
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~forms of work and prevent any consol ldatlon of the social dimension 
of Europe. Nor do these disparities foster Improvements In the 
position of workers or In mobility within the Community. They may 
constitute an obstacle to the effective fu~ctlonlng of the Common 
Market. It would appear essential, then, to bring provisions Into 
II ne to enab I e workers to obtaIn proof of theIr emp I oyment 
relationship. 

Proposed legislation 

10. Legal basis 

Given that this Is a proposal for a Directive for ~he approximation 
of the provisions laid down by taw, regulation or admlnfstratlve 
action In Member States which have a direct effect on the 
functioning of the Common Market. the legal basts used Is Ar.tlcle 
100 of the EEC Treaty. 

11. ~ 

This Directive concerns any working relationship ·emanating from a 
contract of employment or any other I ega I form o( recruItment (e.g. 
teleworklng,· training, employment-training •. etc.) which links a 
worker. to an employer and which Is subject to the leglslat lon In .,. 
force In a Member State. The concepts of employee. and employer are. 
based on Member States' national law. The Idea Is not to create ·.· 
obstacles to casual or low-volume work where the need to produce 
written evidence on each and every occasion would constitute an 
administrative constraint to the detriment of all parties. 
Consequently It Is proposed to exclude from the scope of this 
Directive any employment relationships where the volume expressed 
In average number of hours work:ed per week: Is. less than eight. 
This "de minimis" provision Is similar to that us~d recently by the 
Commission In Its proposals on certain employment relationships :. 
(COM(90) 228 final). 

12. Content 

The proposal for a Directive has as Its obJective the creation of 
an Instrument to make employers responsible for provldlng.preclse 
Information on the nature and content of working relationships In 
the company. 
To this end, It mak:es provision for an obligation to provide all 
workers covered by this Directive with a document setting out the 
details of the conditions and elements of their employment 
relationships with their employer. As such, It does not relate to 
the rules of national law concerning the conclusion of employment 
contracts. The document In Question Is designed to be a 
declaratory element and written proof of the employment contract or 
relationship established In accordance with the national law of a 
Member State. The emp Ioyer must sIgn the dec I arat I on and keep a 
copy. 

13. The proposal also sets out the points for Inclusion In the written 
declaration: standardization of the main elements of the document 
should prevent any differences between national legislation In this 
field. Finally, the proposal provides for employees to be Informed 
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by their employers of any substantial changes affect!~g their 
working conditions as described In the written declaration, in 
particular where the worker In question In required to work in 
another country. 

14. It should be emphasized here that the proposed declaration would 
not lead to a harmonization In terms of content (e.g. working time, 
remuneration, leave, social security etc). Any harmonization will 
be limited to the obligation to provide a written declaration and 
to standardize the lnformat ion to "'"" contained therein. In the 
absence of harmonized legal systems, this standardization wll I make 
It possible to avoid problems for the competent national 
authorItIes, companIes and emp I oyees. It must be stressed, 
moreover, that Member States have the prerogative to apply or 
Introduce laws, regulations or administrative provision which are 
more favourable to employees. 

15. Where an employee has a written 
of appointment referring to 
employment relationship, such 
example, the written declaration 

contract of employment or a letter 
another document governing the 
as a col lectlve agreement, for 
Is not obligatory. 

• 
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ProtOSal for a 

CQUMCIL QIBJCIIVE 

on a for• of proof of- an 811Pioyment relatlonshl·p 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establlsh'lng the European Economic Community, and 

In particular Article 100 thereof. 

Having regard to the proposal. from the Commission, 

Having regard to the opinion of the European Parliament, 

Having regard to the opinion of the Economic and Social Committee, 

Whereas the development In the Member States of new forms of work has led to 

an Increase In the number of types of employment relationship; 

Whereas, faced with this development, certain Member States have considered 

It necessary to subject employment relationships to formal requirements; 

whereas these provIsIons are desIgned to provIde emp I oyees wIth Improved 

protection against Infringements of their rights and to create greater 

transparency In the labour market; 

Whereas the relevant legislation of the Member States differs considerably In 

such fundamental areas as the reQuirement to put the conclusion of an 

employment contract Into writing or the obligation to provide written proof 

of an employment relationship; 

Whereas It Is necessary to establish at Ccmmunlty level the general 

requirement that every employee must be provided with a document constituting 

a form of proof of the main terms of his employment relationship with his 

employer; 
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Whereas It Is nonetheless necessary to maintain a certain degree of 

flexibility In employment relationships and the aforementioned obligation to 

provide a written declaration should not therefore apply to employment 

relationships Involving no· mor·e· ·than·l:l'l·ght hours' work on average per week; 

Whereas the"provlslon of a written declaration· Is superfluous In cases where 

there Is a written contract of employment, a letter of appointment or any 

other document making reference to current provisions or collective 

agreements; 

Whereas, In order to protect :the Interests . of employees wIth regard to 

obtaining a written declaration, any substantive change In· the contents of 

the declaration must be brought to the employee's attention In writing. 

particularly If he Is sent to work· abroad; 

Whereas differences -In the leg.lslatlon of Member States may have a direct 

effect on the operation of the COmmon Market; 

Whereas point 9 of Title I of the Community Charter of Fundamental Social 

Rights of Workers states that the conditions of employment of every worker of 

the Eur.opean CommunIty sha II be st I pu I a ted In I aws, a co II ect I ve agreement or 

a contract of employment, according to arrangements applying In each country; 

·whereas Article 117 of the Treaty provides for the Member States to agree 

upon the need to promote Improved working conditions and an lmproved,standard 

of living for workers, so as to make possible their harmonization wh·lle the 

Improvement Is being maintained; 

Whereas the Member. States may, In the first Instance, leave It upcto the 

. social partners to attain the alms of this Directive, and In such cases It .Is 

for them to Implement ·whatever provisions are necessary for. Its general 

app I I cat 1 on ; 

Whereas It Is appropriate to ensure that the obligations arising from this 

Directive are effectively Implemented by the Member States; 

.. . 
) 

"' [. 
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HAS ADOPTED THIS DIRECTIVE: 

Article 1 

1. ·This Directive applies to any employment relationship which Is subject to· 

the legislation In force In a Member State. 

2. The provisions of this Directive shall not apply to employment 

relationships Involving no more than elght"hours' work on average a week. 

Article 2 

1. The employer shall provide the worker with a written declaration In·· 

accordance with the provisions of this Directive no later than ·one month 

after he has been recru1ted. 

The employer shall sign the declaration and keep a copy. 

2. The declarat lon referred to In paragraph ·1 shall contain the following 

main elements of Information: 

the Identity of the parties; 

place of work; 

a description of the job and category of employment; 

the duration of the employment relationship and, If appropriate, the 

duration of the trial period, and the period of notice; 

working time and paid leave; 

remuneration and method of payment; 

the social security system applicable and, If appropriate, any 

supplementary scheme, 

a reference to the collective agreements applicable . 

3. Employees shal I receive written notification of any substantive change to 

the elements of lnformat lon listed In paragraph 2, especiallY In cases 

/. where employees are requIred to work In another country; In such cases 

employees must be assured, before their departure, of receiving the 

written declaration provided for In paragraph 2, which In this case must 

contain the following supplementary Information: 

.t'' 
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the duration of employment abroad; 

the foreign currencies used for the payment of wages or salaries; 

any benefits attendant on employment abroad; 

If appropriate, the circumstances of return to the employee's home J, 

country. 

Article 3 

The wrl.tten declaration In accordance with Article 2 shall not be compulsory 

If there Is: 

a contract of employment In writing, or 

a letter of appointment or other document referr lng to a collect lve 

agreement or other regulations governing employment relationships, copies 

of which are easily accessible. 

Article 4 

This Directive shal I not affect Member .States' prerogative to apply or 

Introduce taws, regulations or administrative provisions which are more 

favourable to employees. 

Article 5 

Member States shal I take such measures as are necessary to ensure the 

appl !cation by at I natural and legal persons of the obi lgatlons which derive 

from this Directive and to penalize any Infringement of provisions made to 

apply this Directive. 

Article 6 

1. Member States shall Implement the laws, regulations and administrative 

provisions necessary to comply with this Directive by 31 December 1992, 

or shall ensure that the social partners establish the necessary 

provisions through agreement, without prejudice to the obligation on the 

Member States to achieve the results sought by this Directive. 
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2. Member. States sha II take. the necessary measures to ·ensure . that, :for 

em~loyment relationships which already exist when these prov~slons·enter -

Into force, the declaration for the employees referred to by· this: 

Directive is Issued to· them within six months ·of the date Indicated _In_-­

paragraph 1. 

3. When Member_ States adopt these provlsl.ons, these shall contain a 

reference to this Directive, or shall be accompanied by such reference 

at the .. tlme of their official publication .. The procedure for-such 

reference sha II be adopted by Member States .. 

4. Member States shall Immediately ;Inform the Commlsslon~of the measures 

adopted to comply with this Directive. 

Art I.e le 7 

This Directive Is addressed to the Member States. 

Done at Brussels, For the Counc II 
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Comcetltlveness and employment Impact statement 

Proposal for a Council Directive on the provision of a written 
declaration concerning employment relationships. 

I. What Is the main reason for Introducing tbe measure? 

This proposal sets out to Inform alI employees of~ their 
conditions of employment, with a view to Introducing more 
clarity Into the respective rights and obligations of employers 
and workers throughout the CommunIty I abour market and 
providing for more legal security. 

The current situation In the Member States Is characterized by 
a wide variety of recruitment conditions and a multlpl lclty of 
contract and employment relationship types. There are major 
differences In Member States' legislation on fundamental points 
such as the need to estab 1 1 sh the ex I stance of an employment 
contract In writing or on the essential points to be set down 
In such contracts. Differences of this kind can have a direct 
effect on the functioning of the Common Market. This proposal 
for a Directive sets out to bring national legislation Into 
line within the meaning of Article 117 _of the EEC Treaty. 

I I. Features of the businesses In Question 

This proposal covers all employers who are party to employment 
contracts or other forms of employment relationship. 

I II What direct obligations does this measure Impose on businesses? 

Firms wl II be required to provide every employee with a written 
document containing the essential elements of the contract or 
employment relationship. Any change In the conditions of work 
as set out In the document will have to be brought to the 
attention of the workers concerned. However, to make for more 
flexibility, the draft directive does not apply to employment 
relationships, the duration of which do not exceed an average 
of eight hours of work per week. 

The existence of a written employment contract, or letter of 
appointment or any other document referring to a collective 
agreement or to regulations governing the employment 
relationship removes the obi lgatlon of providing a written 
declaration. 

IV. What direct obligations are local authorities likely to Impose 
on businesses? 

None. 

V. Are there any special measures In respect of SMEs? 

No. 

-I 
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VI. What Is the likely effect on; 

a) 

b) 

the competitiveness of businesses? 

All businesses throughout the Community will be subject to 
the same obligations In respect of their employees; any 
supplementary administrative obligations and any additional 
cost will have to be borne by all firms operating on the 
Community market. In the long term, the result will be a 
better balance between worker protection ·and business 
competitiveness. 

employment? 

The a !m of the proposa 1 Is to ·Introduce mor-e c I ar I ty Into 
the labour market and to make It easier to compare working 
situations within the context of boosting employment 
prospects; the· Intended document will help to reduce 
uncertainty, misunderstanding and conflict. 

VII. Haye both sides of Industry been consylted? 

Yes. 
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