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COM(90) 533 final - SYN 280 and 281 

Brussels, 31 October 1990 
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COUNCIL DIRECTIVE 

on certain employment relationships with regard to 

distortions of competition 

Amendment to the proposal for a 
SYN 281 

COUNCIL DIRECTIVE 

supplementing the measures to encourage Improvements In 

the safety and health at work of temporary workers 

(presented by the Commission pursuant to Article 149(3) 
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SUBJECT: 

EXPLANATORY MEMORANDUM 

proposal for a Councl I Directive on certain employment 
relationships with regard to distortions of competition and 
proposal for a Councl I Directive supplementing the measures 
to encourage Improvements In the safety and health at work 
of temporary workers. 

Following the opinion of Pari lament In first reading on 24 October 1990 
the Commission submits, In regard to Article 149, paragraph 3 of the 
EEC-Treaty, modified proposals to the Councl I. 

In Its modified proposal on certain employment relationships with 
regard to distortions of competition the Commission has taken Into 
account In a recital the wish of Parliament to render It possible to 
talc'e across-the-board measures under the 1 r soc 1 a I poI I c I es to Improve 
the protection of workers. In addition Articles 1.3. and 4 are put In 
more precise terms. On the contrary, the Commlss.lon did more In 
particular neither follow the wish of Parliament to extend the scope 
of the Directive to "atypical" workers (defined according to certain 
criteria) nor to allow for a threshold of 13 hours (Instead of 8 
hours), below which workers are not covered by unemployment Insurance 
and for pensions. 

A certain number of amendments was not accepted by the Commission, 
because It takes the view that they concern provisions which are 
contained In the proposal for a Directive based on Article 100. 

With regard to the proposal for a Council Directive supplementing the 
measures to encourage Improvements In the safety and health at work of 
temporary workers the Commission more In particular accepted 
amendments under I lnlng the non-justification of different treatment 
b6twoen tornporary workers and othors In the ar<)J or· he~il til ancJ ~aroty 

and a new Article 6 concerning training. On tho contrary, tho 
Commission did neither retain the extension of the scop~) of the 
Directive to all "atypical" workers nor the deletion of that part ot 
the previous Article 6 which refers to the prohibltlor1 (except 
exceptional cases) of thtj uso of ternporary workers for work requiring 
special medical supervision ovar a tong portod. 

For the two proposals for a Directive the 
amendments concerplng tho regular submission 
Implementation of the Directives. 

Cornm Iss I on 
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Amendment to the proposal for a 
SYN 280 

COUNCIL DIRECTIVE 

ON CERTAIN EMPLOYMENT RELATIONSHIPS 
WITH REGARD TO 

DISTORTIONS OF COMPETITION (1) 

Presented by the Commission in regard to Article 149, paragraph 3 
of the EEC Treatv 
(1) OJ nr. C 224 ur 8.9.1990, p.6 

COIIIIDISslon Text 

Proposa I for a Cou!'lc II 
employment relationships 
distortions of competition 

Directive 
with 

on certain 
regard to 

Whereas It Is necessary to adopt the measures 
intented to establish the internal market 
progressively during a period expiring on 31 
December 1992; whereas completion of the internal 
markot requires, inter alia, tho elimination of 
dl:;tortlons of compotltion and ~t tho same tlmo 
promut ion ot oconnmlc and sm:ial r:o!ins Inn In U111 

r:ommun I ty; 

Wodlfled Proposal 

New Title 

Proposa I for a Counc i I directive reI at i ng to 
certaIn emp I oyment contracts and emp I oyment 
relationships involving distortions of 
competition. 

Recital 1 

Whereas, pursuant to Article SA of the Treaty, it 
Is necessary to adopt the measures lntentocl to 
establish the internal market progressively 
during a period exp1r1ng on 31 December 1992; 
whereas completion of the internal market 
requires, Inter alia, the el imlnat ion of 

t1 Is tort low; of compot It ion ancl at thu Silm.o t imo 
promut I on ul oconom I c MJCl :;nc I ;1 I coho:; JIHI i 11 ll\1.! 

Cummu111 ty; 

Now Hucltal 2 

Wtmroas tho samo artlclo lays clown tt1u objectives 
of establishing a markot without trontiurs 1n 
which tho troo movement of gooc1s, por~ons, 

services and capital Is onsurod; 

Recital 2 becomes Recital 3 

Now Recital 4 

Whereas Article SB of the Treaty enables the 
Commission to make proposals dotormlniny tho 
guIde I I nes and condItions nocessn r y for 
estab II sh I ng the interna I market and ensu r i ny 
balanced progress in at I the sectors concerned; 

New Recital 5 

Whereas, in addition, Article lOOA allows the 
Counci I, acting by a Quat I fled majority, to adopt 
the measures tor the approximation of the 
provisions laid down by law, regulation or 
administrative action which have as their object 
the establishment and functioning of the internal 
market; 



.. 

Commission Text 

Whereas this situation Increases the dangers of 
distortions of competition resulting from certain 
dIfferences In treatment between undertak lngs of 
the Member States; 

. Whereas the freedom of movement of workers may be 
affected thereby; 

Wlwroa:; the momhor Stator; aru ro!;ponslblo tor 
determInIng pay; whereas tho !lMIJ<l In I ng· autonomy 
ot tho two sides of Industry should ho respnclud; 

r 

·---'---'~ad If I ed Propos a I 

Recital 3 becomes Recital 6 
Unchanged 

Recital 4 becomes Recital 7 

Whereas this situation Increases the distortions 
of competition resulting from certain differences 
In treatment between undertakIngs of the Member 
States; 

Recital 5 becomes Recital 8 

Recital 6 becomes new Recital 9 
Whereas the freedom of movement of workers is 
affected thereby; 
New Rec Ita I 10 

Whereas the Member States must i nvo I ve the two 
sides ot industry in achieving the ·objectives set 
out in this directive; 

Recital 7 becomes Recital 11 
Unchanged 

Hue I L1l 8 twcumu:; now Hue Ita I 17 

Whoreas subject to tonal provl$iOns ur colli!cllvo 
wauo agreements the love I of pay ~;ha II I.Ju 
rlotormlnod by il[llflnmonl:; ht1lwou11 ttw contractinu 
part lu:; 

Now Recital 13 

Whoroa5 tllo growth In unprotected work is a major 
feature of tho past decade; 

Recital 9 becomes Recital 14 
Unchanged 

Rec Ita I 10 becomes Rec Ita I 15 
Unchanged 

New Rec Ita I 16 

Whereas there are major differences between the 
regulations of the different countries and these 
differences, which can have a direct impact on 
the functioning of the market, should be reduced; 

Rec 1 ta I 11 becomes Rec ita 1 17 
Unchanged 

Recital 12 becomes Recital 18 
Unchanged 



Com111sslon Text 

3. ThIs 0 I rectI ve sha II not app I y to amp I oyees 
wl1nse avoragu weekly work lng tIme Is las:; than 
ll liOUI !>. 

Article 4 

With regard to temporary employment ~ombor States 
shal I take the necessary measures to ensure that: 

Modified Proposal 
J 

Hew Recital 19 

Whereas this Directive based on Article lOOA aims 
to reduce distortions of competition botwoon 
undertak lngs If they make use to a greater ·or 
lesser extent of certain forms of employment 
which are regulated In different ways in the 
different Member States; whereas it is therefore 
without prejudice to the right of the Member 
States to take across-the-board measures under 
their social policies to improve the protection 
of workers; 

Article 1 

New Paragraph 3 

3. This Directive shall not apply to employees 
whoso avorage weokly working t lme Is lo:>s tll;111 
ulglit hours. !ills worklny tlmu :;t1all IHl 

calculatijd on tho basi~ of tho probablo 
duration of tho umpluymont or, a po~torlorl. 

tak lng Into account a II pur lods worke!l during 
tho pruvlous 6 months. 

Artlclo 2 remains unchanged. 

Article 3 remains unchanged. 

Article 4 
New Paragraph 4a 

With regard to temporary employment Member States 
a) national laws provide for a limit on the shall take the necessary measures to ensure that: 

renewa I of temporary employment reI at lonsh Ips 
of a duration of 12 months or less for a given 
job so that the total period of employment does 
not exceed 36 months; 

b) provision Is made for a form of an equitable 
allowance, In the event of an unjustified break 
in the employment relationship before the term 
fixed. 

(Introduction of a new paragraph a)~ 

a) the constitution of a temporary employment 
relationship shall not be al !owed to replace 
any existing permanent job; 

the Initial paragraphs a) and b) become 
paragraphs b) and c) and remain unchanged. 

Article 5 remains unchanged 

Article 6 remains unchanged 

•.. 
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Commission Text Modified Proposal 

New Article 7 

The Member States shall, within a period of two 
years from the expiry of the period laid down in 
Article 6, forward to the Commission all the 
lnformat ion it requl res to draw up a report, to 
be submitted to the Counci I and the European 
Parliament, on the implementation of this 
directive. 

Hew Article 8 

The Commission shal I submit to the European 
Pari lament, the Counci I and the Economic and 
Social Committee a regular report on the· 
Implementation of this directive, having regard 
to Articles 6 and 7. 

Article 7 becomes Article 9 
Unchanged 



Amendment to the proposal for a 
SYN 281 

COUNCIL DIRECTIVE 

SUPPLEMENTING THE MEASURES TO ENCOURAGE 
IMPROVEMENTS IN THE SAFETY AND HEALTH AT WORK 

OF THE TEMPORARY WORKERS ( 1 ) 

Presented by the Commission, in regard to article 149, paragraph 3 
of the EEC Treaty 
(1) OJ nr. C 224 of 8.9.90, p.6 

Com11lsslon Text 

Whereas recourse to forms of emp I oyments such as 
temporary employment has Increased considerably; 

Whereas special attention should b~ paid to ensure 
that such employees receive appropriate training 
as regards the occupational risks peculiar to the 
undertaking concerned; 

Whereas research results show that in general 
temporary workers are more exposed to the risk of 
ace i dents at work and occupat i ana I diseases than 
other workers; 

(i'ruvlou:; Rucllal 4) 

Wodlfled Proposal 

Whereas recourse to temporary employment has 
I ncr eased cons I derab I y In recent years and w i I l 
Increase still further; 

Insert as penultimate recital 

Whereas, nevertheless, temporary workers ue 
subject to greater r lsks than other workers, as 
shown.by the statistics on accidents at work and 
occupational diseases; 

New Recital 6 

Whereas these extra risks are largely related to 
the temporary nature of the employment 
relationship and the particular arrangements 
which therefore apply within the undertaking; 

New Rec Ita 1 9 

Whoroas the special na·ture of thosn r i~;k~; 
therefore requires the lntroduct ion. of spec i.11 

regulatIons; 

Whnr ua:; ::I)OC Ia I ;tl tun I iou ~;hnulrl he ll·l itl t" 
unsuro llrilt :;llt;h um,duyuu~; rm;ervu ;1ppllliH rat•: 
tra·l.nlrr~j il:; HIIJi!Hh; lhh OCCIIPill LllJI;tl I 1:·.~:. 

lltlr:Ltll ;u t n tho unrhn t ak.hru t:onr.urruul; 

l.ar.t Rudla I I:; unchanuuo 

A'rt lc 1-a 1 Is unchanaod 



···-·········---------Comlll~slon Text 

Article 5 

Member States sha II ensure that, before an 
temporary worker takes up any -activity requiring 
spec Ia I occupat lana I qua II f I cat Ions or skIlls or 
special medical supervision, he Is informed by the 
user employer of the risks he faces and, If 
necessary, receives appropriate training. 

Article 7 

1. Member States shall bring into force the laws, 
regulations and administrative provisions 
necessary to camp ly with this Directive by 31 
December 1992 at the I a test. They sha II 
forthwith Inform the Commlsson thereof. 

The provisions adopted pursuant to paragraph 
shal I refer expl lcltely to. this Directive. 

2. Member States sha II forward to the CommIssion 
the texts of the provisions of national law 
which they have already adopted or adopt in the 
field covered by this Directive. 

·····------ _________ .M.QQJ.!.led .. U.O.P.Q..~?. L __ 

Art lclo 2 
1st Paragraph is unchanged 

Now Paragraph 2 

I he oxlstonco of a temporary oml>loyment curil 1 iH;t 

or terms of employment shall not justify 
different treatment with respect to wor~ill\1 

conditions as regards the content or r11tfH.:ulty 
of the work, the safety of the work and hea 1 til 
protection. access to personal safety equipment, 
the working environment and pattern. including 
the arrangements for fixing working hours. 

Paragraph 3 Is unchanged 

Article 3 Is unchanged 

Article 4 Is unchanged 

Article 5 

Member States sha II ensure that, before an 
temporary worker takes up any activity requiring 
spec ia I occupat lona I qua II f I cat Ions or skIlls or 
special medical supervision, he is informed by 
the user employer of the risks he faces. 

New Article 6 

In cases referred to under the foregoing article, 
the worker must undergo training appropriate to 
his or her needs~ taking Into account his or her 
qualifications and experience. If the job is 
dangerous, either In the short or long term, 
training shal I be compulsory. 

Previous Article 6 becomes Article 7 
Unchanged 

Previous Article 7 become New Article 10 



Commission Text 

Article 7 becomes New Article 10 

~ -~·~:,· - .... •. ~ . ~ ...... 

Modified Proposal 

New Article 8 

The body or person within or outside an 
undertaking responsible for checking adherence to 
health and safety regulatIons shall be Informed 
of the assignment of a typ i ca I workers to jobs 
which may Involve risk. 

New Art lc le 9 

Final Provisions 

This directive shall not affect lolember States· 
ability to apply or Introduce laws, regulations 
or administrative provisions mora favourable to 
employed persons. 

Art lcle 10 

1. Member States.shal I bring into force the ~aws, 
regulations and administrative provisions 
necessary to comply with this Directive by 31 
December 1992 at the I a test. They sha II 
forthwith inform the Commlsson thereof. 

The provisions adopted pursuant the preceeding 
subparagraph sha II refer exp 1 I cite 1 y to this 
Directive. 

2. IAombor Statos shall forward to tho Commls:;ion 
thu toxts of tho provisions of national law 
wh I ell thuy havo a I roady adopted or a clop t i 11 

tho I lold covorod tly this Direct lvo. 

Nnw Art iclo 11 

lho Member Status shall, within a perloLI of two 
yoan; from tho oxplry of tho portoLI laid £lowll in 
Article 10(1), forwanl to tho Commission all 1110 

tnformat ion It requires to draw up a report. tn­
bo ~;uhmlltocJ to the Council and .tho Europn;Jn 
Par I lamont, 011 the Implement at I on of t111~ 

d I r ot:ll ve . 

Now Art I c I o 12 

The Commission shall submit. to the European 
Parliament. the Council and the Economic and 
Social Committee a regular report on the 

·implementation of this directive, having regard 
to Articles 10 and 11. 

Article 8 becomes Article 13 

·.Jh1s dl rect,tve, is .addressed to .-the.·,lltember. Stales;, . 

.. 
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