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I.

1.

Geperal

The proposal for a Fifth Company Iaw Directive, concerning the
structure of public limited companies anxd the powers and obligations of
their organs, was first presented to the Council on 9 October 1972.1
The Economic and Social Comittee delivered its opinion on
19 September 19'74 2 Parliament delivered its opinion on
14 June 1982.3

IheCmmnissionamendeditspmoposaltotakeaooountoftheseopim.ons
on 10 August 1083,4 and the amended proposal has been before the
Council since then. '

The Commission is now amending its proposal for the second time. This
second amended proposal is not inteded as a general revision of the

as 1t has stood since 1983. Its scope is much narrower. The
amerdments it makes derive mainly fram the Comnmission’s amnounced.
policy of eliminating obstacles to takeover bids.

The Commission does not wish to emcourage takeover blids as ernds in
themselves. Its standpoint 1s rather that takeover bids may generally
be viewed in a positive light in so far as they encourage the
selection by market forces of the most competitive ocompanies and the
resmoturingofEuropeanocmpanieswhiohisirﬂJspemsabletomeet
international oompetition. The soope for takeover shmﬂ.d be
oamparable fram one Member State to another.

Inoe:-tamuanbersmtestakeovemhmsresdstedbytheboudofthe
target ocompany (“hostile" bids) have in fact no chance of - success
‘bacause of the defensive measures which the board of a target oompany
is free to take under national law in order to keep control of the
campany in the hands of “"friendly" shareholders.

In a commnication to the Council of 10 May 1990 the Commission
desm-ibedtbemeasuresitinterﬂedtopmoposemo:ﬂertoehm.nate
obstacles to takeover hids.5
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The general purpose of these measures 1s to secure a larger measure of
democracy in companies and wider participation by the shareholders in
the life of the campany. Greater shareholder power 1s particularly

t in the event of a takeover bid. The new measures should
ensure that the fate of the target company can be decided by all of its
shareholders freely and in full knowledge of the facts.

The measures ammounced are aimed at obstacles of two kinds. The first
category relates to the maintenance of the ocompany’s capital, and the
second to shareholders’ voting rights.

As regar s the maintenance of the ocompany’'s capltal, obstacles can
arise as a result of:
(a)thepowerofthedireotorstoaoqxﬂretheoompanysownshares
wvhile a takeover bid is in progress; and
(b)thepoesdbﬂitythataoanpanymyuseasubsiddarytoaoqmﬂrethe
parent ‘s shares without complying with the safeguards laid
down in Community law for such transactions.

As regards shareholders’ voting rights, obstacles to takeover bids can

derive from:

(a)adispmoportionbetweenashareholdersholddngintheoompany
capital and his voting rights; and

(b) difficulties in bringing about changes in the management of the
ocampany.

marearepmovisionsomemmityoanpanymaheadyadopted
proposed which go a long way towards removing these abstacles, h1tt.hey
need to be supplemented in certaln respeots.

As far as maintemance of the capital is ooncerned there are the amended
: for a Thirteenth Company Law Directive, on takeover bids,®
and the Secoxd Company law Directive (77/91/EEC), on the formation of
pxb]io]dmiteduabiutyompaniesandthemintenameamnteration
of their capital.”

Vhen the proposal for a Thirteenth Directive was amended, the wording
of Article 8, which prevents the board of a target oompany from taking
defensive measures while a hid is open, was changed to make it clear
that such defensive measures include the aoquisition of the company’'s
own shares. This would represent an exception to the rules in the
Second Directive, which allow a company to aocquire its own shares in
oertaln cases by decision of the board alone; in the event of a
takeover bid such acquisition would now require the authorization of
the general meeting of shareholders, which would have to be given after
the bld was launched.
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Asmga.rdstheaoquisitionoféharesinaparentoompanybyits
subgidiaries,  the Commission has proposed a new directive which would
amerxd the Second Directive so that the restrictions it imposes on the
acquisition of a company’'s own shares would also apply to acquisitions
by subsidiaries. v

9. Obstacles relating to the exercise of voting rights by shareholders

fall within the amended proposal for a Fifth Direotive, vhich already
oontains important provisions in this respect.

The provisions oconocerned are the following:

(a) Article 33, which lays down the principle that a shareholder’s
voting rights are to be proportionate to his holding in the
subscribed capital; 3 :

(b) Articles 4 and 21b, which deal with the appointment of the members
of the supervisory organ (in the two-tier system) or of the .
administrative organ (in the one-tier system);

(o) Article 368, which deals with the majority required for decisions of

the genaral meeting.

A mmber of changes are needed to these articles in order to strengthen
the position of the shareholders with regard to the exercise of their
voting rights; this amended proposal is designed to make those
changes.

This principle is laid down in Article 33(1).

There are two exceptions provided for in paragraph 2(a) and (b); olm:sesin
the memorandum and articles of association may allow

(1) restriction or exclusion of theright to vote in respect of shares
vhich carry special advantages,

(2) restrioction of wvotes in respect of shares allotted to the same
shareholder.

Recourse to these exoceptions may have oonsequences oontrary to the
-principle of equal treatment of shareholders, wttix:gthepowm'tomake
decisions in the hands of a minority of shareholders.

In order to strengthen the position of all the shareholders regarding the
exercise of their voting rights, it is proposed that the scope of the first-
exception should be limited and that the secoxd exoeption should be
removed. ’
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The first exoception permitted by the Directive would allow companies to
issue preference shares to meet particular financing requirements. The
restriction or exclusion of voting rights in respect of preference shares
is always offset by special advantages conferred on their holders. The
advantages may relate to the distribution of profits (a prior claim to
dividends, or a higher rate of dividend, for example), or to the
distribution of the assets in the event of liquidation.

But if there is no limit to the issue of such shares voting rights may come
t0 be concentrated in the hands of a small mmber of shareholders friendly
to the board. To ensure a balanoe between the advantages and disadvantages
of the pref ;rence share system, the new amendment would restrict the
preference shares 1ssued to a fixed percentage of the total volume of
shares. On the model of legislation in several Member States, it is
proposed that this oeiling should be 50% of the subscribed capital.

In addition, if the oampany fails to oomply with its abligation to grant
the promised special advantages within a given time, which may not exceed
three oonsecutive years, such shares would antomatically aocquire the right
to vote.

The seoond exoception to the "one share one vote" principle would have
allowed restrictions on the mumber of votes which may be cast by a single
shareholder, provided the restriction applied at least to all shareholders
of the same class.

Unlike the restriction of voting rights in respect of preference shares,
this kind of restriction is offset by no advantages whatsoever. The only
purpose of clauses in the memorandum or -articles which impose such
restriotions seems to be to protect small shareholders agalnst big
shareholders. Since the first amended proposal was put forward, however,
such clauses have grown steadily more ocammon, and in many cases form an
insurmountable barrier to the takeover of a company. It no longer appears
reasonable to deprive a shareholder of his voting rights without any
ocampensation. Nor does the Directive leave minority shareholders
unprotected. Safeguards are lald down for their benefit regarding

to enforoce liabllity brought on behalf of the company
(Articles 16 and 18), the convening of the general meeting (Article 23),
the inclusion of new items on the agenda of the general meeting
(Article 25) and the dismissal of the auditors (Article 88).




The Directive inocorporates the principle that the membership of the organs
of the company carmot be decided without referemnce to the general meeting.

But it may be that the general meeting’'s power to exercise its right to
appoint members of the company organs is restricted by clauses in the
articles or memorandum which give the holders of one category of shares an
exclusive right to nominate canxdidates for such appointments.

Such clauses do not deprive the general meeting of its power of
appointment. But that power would be appreciably restricted if the
requirement that the general meeting choose from among candidates nominated
in this way were to apply to a majority of the places on the ocmpany
organs.

The second amended proposal would therefore expressly prohibit such
clauses. A new paragraph to that effect is inserted into Articles 4 and
21b, dealing with the appointment of the members of the supervisory organ,
in the two-tier system, and of the administrative organ, in the one-tier

system.

This provision specifies the majority normally required for resolutions for
the general meeting, namely an absolute majority of votes cast by all the
shareholders present or represented.

As currently drafted, however, the Article allows the law or the memorandum
orartiolesofasoodationtoreqmreagreatermjorityforanychssof
decision.

ﬂmsshareho]dersholdmgamjorityofvotesomﬂdneverthelwsbe
prevented from appointing or dismissing members of the company organs. ‘

In order to ensure that the powers of majority shareholders do include the
power to decide the composition of the organs, it is proposed that the
Directive should stipulate that neither the law nor the memorandum of
articles of association may require majorities greater than the absolute
majority for this purpose.

A new paragraph to that effect 1s acocordingly inse ted into Article 38.




FIRST AMENDED PROPOSAL

Amended proposal for a
Fifth Directive founded on
Article 54(3)(g) of the EEC Treaty
concerning the structure of public
limited companies anxi the powers
anxd obligations of their organs

THE OOUNCIL OF THE EUROPERAN
COMMUNITIES,

Having regard to the Treaty
establishing the European Economic
Cammuni ty, and in particular
Article 54(3)(g) thereof,

Having regard to the proposal from
the Commission,!

Having regard to the opinion of the
European Parliament,<

Ha.vmgrega.rdtotheopinionofthe
Economic and Social Committee,S

1 OJ C 131, 13.12.1972, p. 49.
2 OJ C 149, 14.6.1982, p. 17.
3 OJ C 109, 19.9.19%4, p. 9.

Second

Amendment to the proposal for a

Fifth Directive based on
Article 54 of the EBC Treaty
concerning the structure of public
limited companies and the powers
and ahligations of thelr organs

Unchanged

Having regard to the Treaty
establishing the European Economic
Commumnity, and in particular

Article 54 thereof,

Having regard to the amended
proposal from the Commission,

In cooperation with the European
Parliament,

Unchanged

participation in the life of the
oompany whereas vot:l.ng righ
1y - be
pwoportiona.tetotheshareholdm-'s
stake in the company capital, and
limits should be imposed on the

1 0F C 240, 9.9.1083, p. 2.




issue of preference shares without
voting rights; whereas the freedom
of the general meeting to appoint
members of the organs of the
company should not be reduced by
giving partioular oategories of
shareholders an exclusive right to
put forward nominations; whereas
the majority required for such
resolutions on the part of the
general meeting should be no
greater than the - absolute

5. The memorandum or articles of
assoclation may not oonfer on the

holders of a particular category

of shares an exclusive right to

pat forwvard nominations for a

majority of those members of the
whose

appointment is a matter for the .
Articles 4a to 2la unchanged
Artigcle 21b Artlcle 21b



8. The memorandum or articles of
assoclation may not confer on the
holders of a particular category
~ of shares an exclusive right to
- put forward nominations for a
majority of those members of the

administrative organ - whose
appointment is a matter for the

general meeting.

Articles 2lo to 32 unchanged

Article 33

1. The shareholder’s right to vote -

shall be proportiomate to the
fraction of the subscribed capital
which the shares represent.

2. Notwi paragraph 1,
the laws of the Member States may

authorize the memoraxdum and the
articles of association to allow:

(a) restriction or exclusion of
the right to vote in respect of
shares which carry special
advantages;

(b) restriction of +votes in
respect of shares allotted to the
same shareholder, provided the
restriction applies at least to all
shareholders of the same class.

3. Any shareholder who, at the
date of the general meeting, has
ot paid up calls made by the
oampany at least one month earlier
may not exercise his right to vote.

‘2. Notwithstanding paragraph 1,
the laws of the Member States may
authorize the memoranxdum and the
articles of association to allow
restriction or exclugion of the
right to vote in respect of shares
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Article 36

1. Resolutions of the general
meeting shall be passed by absolute
majority of votes cast by all the
shareholders present or
represented, unless a greater
majority or other additiomal
requirements are prescribed by the
law or the memoranxium or articles
of assocation.

2. Paragraph 1 shall not apply to
the appointment of members of the
campany organs or of the persons
responsible for auditing the
aocounts of the oampany .

2. Unchanged
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