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EXPLANATORY MEMORANDUM -

INTROTUC TION

On 16 June 1970, the Comis)sion submitted to the Council the
Proposal for a Third Direstive on compenjr law (1) dealing with mergers
of publi_c conpanies incorporated_ﬁnder the law of a singlen Member State.
fa 21 Wey 1971, the Eoonomic and Social Committee (2), and on 16 ovember

e

T2, the Baropean Tarliament (3) gave their O'pinioné on the proposal,

-In order to take account of these Opinions, as well as the entry
of the United Kingdom, Ireland a.nd_benma.rk, into the Community on
4 Jamary 1973, tﬁe Commiésion amended its proposed_directive, 'pursuant
to Article 149, paragraph 2 of the Treaty (4).

On 8 April 1975, the Furopean Farliament gave its Cpinion on the
amended Proposal {5). On the basis of this Opinion, the Commission amended

its Froposal once sgain,

NCTES ON ARTICLES

irticle 5, paragraph 5

Following the European Parliament's Opinion, it is expressly

stated that 'th'e documents refefred to in paragraphs 2 to 4 may av

- be issued in part rather than in ‘fri_li, only if the shareholder S0

fequires .. -

Article 6,' mragraph 3 and Article 54 paragraph §

- The Eﬁropea.n Parliament considers that the genera.l. meeting

.called to congider the merger should be informed as to the whole

text of the opinion given by the employees' representatives,

§1§ 0.J. No. C 89, 14 July 1970

2) 0.J. No. C 88, 6 September 1971
3) 0.J. No. C 129, 11 December 1972
(4) com(72) 1668 final

(5) 0.J. Ho. C 95, 28 April 1975

' : e



To ensure availab.i}ity of this information, every sharsholder
will have the right to have access.to this opinion.

iriicle 6, paragraph 4

. Reganhng the protsction of employses, the first amendﬂd. version
prov':.ded for an’ obllgatlon to’ be imposed on the management organs to
~ enter into negotiatmne with the employees' representat:.ves with a view
1o reachlng an agreement on the measures to be taken on the:employees’'
behalf. If, at the end of such negotiations, agreement was not reached

' between the part1e9,~ea.ch of them could ask for mediction oy e ftroLlo

‘- authority. The Eurcpean Parliament did not agree with this solutioa.

inother.procedurs had to be developed; since mediation s by definition, )
did not resolve the social conflict de_f-inifi_vel&. Follpwing: Parliameni'e
Opinion given on 8 April 1975, the second amended ,vgrqiori has provided
_ﬂ%a‘a', in view of the .aims of social protection, this proéedure can only
be set in motion “by:t‘he _émplques. At the request of their representatives,
* the employer is boﬁnd f‘o take part in'.negotia.tioné on the ﬁéasures to be
taken for the benefit of the employees. In thé event of a deadlock in
such negotiations, each of the parties may appeal to.an arbitration
euthority summoned to take a definitive decision on the messures in
issue, without this decision constituting a pre-condition of 'bhe

consi derat:.on by the general meeting of the proposal for a merger.

" The new proposed provedure can only he u1derstood :,n conjunction
with the ‘previous procedure set out in paregraphs 1 to 3. According to
this lagt pracedure, the report prepafed by the ma.nagemen_{ organ ‘explainsg
the effects of the merger with regard to thev employees,I and in iaarticular,
indioates the meéasires o be taken on their behalf, These matters form
the .main subject for the discussions between the employer and the
enployees ! representatives. The.latter may .e;;ﬁéliy ask for the opening
of negotiations on measures of a social nature. Thus the employees'
repiesentatives may discover whether they hava more ehance of obtainmg
a satisfactory social plan by using the prooedure sé8t out .on paregraph 4,
or, on the other hand, whether it is: desn'-a.ble for tbem 1;0 use other
means provided by national law. S i - -

Article 6, paragraph 5

The eamendment of the text, made in accordance with the Opinion of

the European Parliament, corresponds to that of Lrticle 5, parasraph 5a
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FIRST AMENDED PROPOSAL

PROPOSAL FOR A
THIRD COUNCIL DIRECTIVL

on coordination of safeguards which, for the
protection of the interesis of members and
others, are required by Member States of
companies within the neaning of the second
paragraph of irticle 58 of the Trezty, in
commection with mergers between sociétés
anonynes :

(Pregented by the Comniseion to the Council

fon Ctmnoary 1‘7‘)

TES COUNCIL Or THE BUROPEAN COMMUNITIES,

Having regard to the Treaty establishing
the Buropean Dconomic Community, and in
particular Article 54{3){g) thereof;

Having regard to the proposal fron the

Commission;

- Having regard to the Cpinion of the

aurcpean Parliasment;

Eaving regard to the Opinion of tae

Beonomic and Social Committees;

herzas the coordingtion provided for in
Lrticle 54(3)}(g) and in the General Programme
for the abolition of restrictions on freedoa
of establishaent was begwi by Directive

No 68/151/7EC of 9 March 1958417,

thereas the coordinasion was continued

by Directive Fo of (2)
which harmonized the provisions adopted

by the wvarious Menber States in relation

to the formation of sociéiés anonymes and
the meintenance and alteration of their

capital;

(13 0J No L 65, 14 March 1968, p. 8
(2) oJ Mo € 48, 24 April 1970, p. &

SECOND AMINITD PROPOSLL

~ No change



W.er as o e protection of the interests -
of umeners and otiers requires trat the
laws of the Member States relating to
mergers between sociétés anonymes be coor-
dinated and that those Member States in
whaich ke possibility of merger does not
exist should mcke provision in their laws

for mergers to be effected;

Whercas in tlie context of coordination it

is particularly inportent tiat the share-~
holders of merging companies be kept adequa~
tely 'informed in as objective = manner as
possible and that their rights be suitably

prciected.

Whereas i% is likewise essential that the
enployees of nyrging companies be kept in-
forned thot they be consulted rezarding the

effects of mergers upon then.

Whereas creditors, including debenture
holders and persons having other rights,
must be protected so that merger is not

detrimental to them;

Whereas the disclosure requirements of
Directive No 68/151/EEC of 9 Morch 1968
should be extended to include merger
operations so that third parties are kept

adequately informed;

Whereas it is likewise esseniial that
the employees of wmerging companies be
informed of the effects of the merger
upon ihen, thet the representatives

of the employees be COnsulted, and that,
at the request of these representatives,-
negotiations muet be begun, which, in
the event of disagreement, can lead %o
an aruitration to settle the ncasures

to be taken in favour of the employees,



Whereas it is requisite that the safeguards
afforded to members and others in comnnection
with the carrying out of merger operztions
be extended to cover certain legal practices
which in important respects are similar to
merger, so that protection is not eliminated;

Wheress so as to ensurs certainty as to the

-

rw i the relobionslins beiween the companies
c..o 2 red, Teuween tlea cud third parties,

and between the members, it is necessary

to limit the cases of nullity of merger by
introducing, on the one hend, the principle
that defects be cuvred wherever this is possible
and, on the cther, a short period within

waich procecdings for nullity must be con-

mencaed;

LS LDOPLMD THIS DINHCTIVE:

-~ o

chenge

Article 1 - 4 unchanged




article 5 Lrticle 5
1, the acnagenent organs of each of - No change
the merging comnanies shall draw up a
detailed raport explaining the draft terms
of merger, and in particular the share
exclh.nge rotio;, and setting out the legal

and economic grounds therefore,

2. In addition, for each of the merging -~ No change
companies one oy more independant experts

designoted or approved by o legal or admin-

istrative avthority shall examine the

draft terns of morger and draw up a report

for the shareholders. These experts mey be

tke persons responsible for aunditing the

company's accouwnts,

Zach expert shall be entitled to obtain
fron merging compsnies all relevant
information end documents and to carry out

2ll necessary investigzations.

In their report the experts must stale whether
in their opinion the share exchange ratio

is justified or not. In support of their
gtatement they sholl give at least the
following particulars:

(2} The relationship between the companies!
net assets on the basis of actual '

values: -

(v) The relstionship between the eamings
yizslds of the companies, tzking future

prospects into account;

(c) The criteria used in evalucting the

net assets and earmings yields.



In addition, the report shall indicate
what gpecial difficulties of evaluation

have arisen, if any.

3. BEwvery shareholder shall be :ntitled ~ No change
to have access to the following documents

at the rogistered office at lcost two months

before d~te of meeting of the General Meeting

which is to decide con the proposed merger:

g

(& 7 1oft terns of merger:

(b) e balence-sheets, profit and loss
.accounts and annual reports of the
merging companies for the last-three
financial years;

(¢) a finencizl statement drawm up as at
the -first day of the second month
preceding the date of the draft terns
of merger, if the last balance-sheet
relates to a financial yeor which ended
nore than six months before that date;

(d) Tue revorts of the monmagenment crgons
of the merging companics provided for in
parasraph 1 of this article and in
Article 6 (1);

(e) The experts' reports provided for in

paragrapn 2 of this lrvicle.

4. The finrneial statement provided for - No change
in paragreph 3(c) shall be drewn up in
accordence with the same metihods and in the

sanne form as the last anmual balance~sheet.
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(a) No fresh physical inventory shall
be taken;

(b) The figures in the last balance-
sheet shall be altered only to
reflect changes in the accounts;
the following shall nevertheless
be taken into account:

- interim depreciation ond

provisions;

- material changes in actual

velue not shown in the accounts.

5> Every sharcholder shall be
entitled to obtain free of charge on
request copies, in full or in part,
of the documents referred to in

paragraph 3.

5. Every shareholder shall ba:
entitled to obtain free of charge on
request copies, in full or, if
required, in pert, of the documents
reférred to in Article 5, paragraph 3
and in Article §, paragraph 3,
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Article 6 A Article 5
1. The management organs of each of the ~ No change

merging companies shall draw up a detailed
report explainingz the legal, ccoromic and
social effects of the merger on the
employees over a period of at least two
years and indicating the measures to be

token rezarding them.

C. lirery employeetdr cmployees' repre— , = Yo changse
wuab bives chall be entitled_to have accéss

tc the report provided for in paragraph 1

and the other documents referred tc in

Article 5(3) at the company's registered

office at least two months befcre the

meeting of the General ileeting which is

to decide om the merger.

3. Before the General Heeting discusses’ 3. Defore the General Meeting considers
‘the merger the management organs of the =  the merger; the management organs of ithe
merzing companies shall discuss the’ merging companies shall discuss the reports

reports provided for in paragraph 1 withthe-provided for in paragraph 1 with the

‘ employéeS' representatives. The latter employees'! representatives. The latter
may deliver a written opinions The General may deliver a written opinion,

ficeting which is to decide on the merger On request of the employees'
shall be informed of that opinion, representatives) the measures to be taken
«on behalf of the employees will be mdde

the subject of ncgotiations between the

parties,

The General leeting which is to
decide on the merger must be informed
of that opinion 2’1 of the result of
the negotiations, it there is any.
Every shareholder shall have the right
tc have access to tre documents, before
. the consideration by the General ifeeting

of the proposed merger.
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4. If +he acr-cr i3 préjudicisl to the
employees' interests the management organs
shall initizte negotiations with the
employees' representatives, before the
General Meeting discusses the merger, with
a view to reachirg agreement on the measures
If no

agreement is reeched in these negotiations,

10 be taken regarding the employees,

each of the parties may ask the public

authority to act as intermediaxy,

5« Bvery employee or'employéés‘
~representative shall be entitled to obtain
free of charge on request copies, in full
“or in part, of the documents referred to in

paragraph 2 'to 4.

6. This Article i without prejudice %o
the laws of trose liember States which are
more favourable to employeeé in cases of

merger,

4 If no agrgemgntvis achieved ag a

result of the negotiations provided for 5
ARG ‘ A

in paragraph 3 and the general meetings

of the merging companies have approved

the draft terms of>me“ger,‘the'management

organ of the acqulrlng company is obllged

on a demand of the (mployeeﬂ’ representatlves
to engage 1n/negot1atlons W1th the employees!
representatives with the view to reaohlng an
agreemént on the measures to be tvic1 vith B
‘ “If, at the enl of
these negotiations, or of a period of two

months at the latest from the date when

regard to the employeées,

tuey began, an agreement has not been -

reached between the parties, either of them
ééh‘refér“thé matter to an arbitration body
which shall decide definitively, within one
month,; on the measures to be:taken on their
behalf,

of arbitrators appointed in. equal numbers by

This arbitration body shzll consist

each of the parties, and of a-president

appointed by common consent of the two parties

'If one of the parties fails to appoint its

arbitrators, or if agreement is not reached
on the choice of the president, the competent

court shall make these appointrnents,

5« Bvery employee or employees' representatit
shall be entitled to obtain free of charge oo
request copies, in full or, if required, in =:u:
of the documents referred to in paragraphs 2
to 4, '

- No change,

Articles 7 - 24, no change






