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Restrictive trade practices and Common
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{Text of a statement made in London on April 14, 1972,
by Dr. Willy Schlieder, DNirector-General for Competition,
Commission of the European Economic Communities)

Competition policy plays a major role in realizing
the aims of the Common Market, The opening and integration
of the markets gives new incentives to firms to improve their
productivity and efficiency which will in turnhincrease
economic and technological progress in the Community.
During the last ten years the exchange nf goods between
Member States has considerably increased, as well as the
*establishment of subsidiaries over the borders, transborder
participation and international. cooperation of all kinds.
For the consumer, this development means, in general, a
larger choice and better supply of goods and services.

The Commissdion’s policy on competition pursues several
aims. o first is, of course, to maintain competition
by applying the competition rules of the Treaties. . In
so far it has the #mame function as a nabional policy
controlling restrictive practices or the behaviour of |
enterprises in a dominant position. ¥t aims to achieve
Lha oplimum use of production factors while safeguarding
the interests of the consumer.

Unifying the marbet

Avnother objective is related to thz task of creabting
one Common Market. The Commission must ensure that the
abolition of trade barriers and other restrictions between
Member States are not replaced by private trade barrjers.
If the ohjectives of the Community are 1o be resalized,
action must be taken against agreements and practices
that threaten the unity of the Common Market.
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fadir-competdition . o

There “is & sccond objective related to the creation of a

- Common markub='z~tk ensure “f-a i r. __competition. _Open
- frontiers within the Community are- Lceytapl, only if all
‘unde*tahlngs face equal conditions. - This means- excludin

legal or practical discrimination in the form of state

monopolles with a commercial character; and preventing

state ‘aids from distorting competition within the Common

Marvket.: -
B
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In app]ylng Article hs, the Commission's aim is not
,only to break up agreements incompatible with the Treaty
tut _also. bo grant exemption to cooperation agreements
“which are cconomically sound. In principle all agreements
that fall under the general ban of Article 85 par. 1 can be
exempted if the specified conditions are fulfilled, i.e.
if the agreement contributes to the improvement of
production or distribution or to the promotion of technical
or economic ‘progress.

In many cases, the parties concerned voluntarily agree to
“put.an end to restrictive arrangements . or to. adapt them to
the rules., The result may be a formal decision of the
Commission ‘granting an exemption under Article 85 par. 3,
("negative clearance"). Or the case may simply be closed.
The Commission has full discretion - subject only to the
control of the Community's Court at Luxembourg - to decide
what position it will take.

Guidance from case law

Although it is difficult to generalize, if individual
decisions taken by ‘b~ Commission are examined. certain
guide-~lines emenrge. '

Horizontal agreements between producers or dealers
to allocate markets, customers or quotas have never been
exempted. An atlempt by the German steel industry to
obtain authorization for a system of quotas failed last
year, Price-fixing agreements affecting trade betweeen
Member States have also hardly ever becen allowed. In
the Ouinine case, there was an agreement designed primarily
Lo oralect bome markets within the Community, In this
case the Commission imposcd {ines amounting to approximate ly
B 500,000, In the Dyestulfs case no formal price
agrvoment was proved but concerted practices resulted
in almost simultaneous price increases. Here dgaln
the participants were heavily !ined, but this case is
under appeal of the Court.

Also forbidden are. horizontal agrecements between firms
of only one Member State if they ix prices or the
conditions of resiale of imported or exported goods (Duich

cement traders dassocuitien case and Dorel paint and varnish export
"zsnuAHoncaﬂ)




CArrangements protecting national markets by way of collective
‘agreements establishing exclusive reciprocal - commercial relations in.
one member state have also very littie chance of obtaining an Article &8,

par, -3, exemption (Belglan tiles manufacturers’ and traders' association case
“-and the German tiles manufacturers’ association case, The second agreement
concerned an aggregated rebate system). - .

Exemptions

Exemptions,are granted if the disadvantages that resut from a restrictive
trade practice are counterbalanced by advantages to the general interest. But
in many cases the Commission has not accepted that such counterbalancing
advantages exist, e, g. in a recent case concerning a joint sale agency of
German cement producers which fixed prices and quotag in relation to exports
to the Netherlands., A less strict line was adopted by the Commission with regard
to joint sale agencies for fertilizers. In these cases the Commission issued
negative clearances as the agreements did not concern exports to other member
states. The Commission's Directorate~general for competition is at present
examining whether the joint sales in the home markets and in third countries
result in a de facto protection of the respective home markets within the EEC.

A negative clearance was also given to SAFCO, an export association of
French canned food producers which were small and practically unable to
compete independently with bigger firms outside  their country.

Especially for small and medium-sized firms cooperation is sometimes
the best way to profit from all the opportunities the Common Market offers.
.Jhe Commission has therefore taken a number of steps to facilitate cooperation
between enterprises in cases where this is in the general interest.

First, it has published a list of types of cooperation which are not
restrictive and therefore not prohibited under Article 85, such as the joint
use of certain facilities concerning stocks, service or transport, joint book-
keeping and market research, joint advertising and cooperation of non-
competitors selling through a joint sales agency.

Second, the Commission has made a policy declaration according to which
agreements do not come under Article 85, par. 1 if their economic importance
is negligible. This has been defined in terms of market share (not more than 5%)
and aggregated annual turnover of all members of the cartel (not more than
$15 million or $20 million where agreements among trading companies are
concerned),

Block ¢ xemptions

Based on the Commission's stand in the Grundig-Consten case, regulation

no, 67/67 exempts sole distributor agreements en bloc if the parties respect
certain conditions and do not provide for a total territorial protection of the
sole distributor,




'lm Commission has, rgcwntly recuvcc.i powe1. rlom the Council Lo gram o
- “block cxunpuons for other types. of agreements,. e. g, agre ements on spccmluauon, .
dgrcémenu on standavds and the limitation of production to certain types, sizes -
“and qualities as well ag agreements about joint research. The draft regulation for
block e exemptions in some of these areas will be communicated to the mc’nb“‘
states o the very neay future. If the block exemptions come into force before
entry, the British Government will be consulted on the draft. '

With regard to vertical agreements between producers and dealers the
Commission hdS accepted certain restrictions under Axticle 85, par, 3, and
- rejected others. In the Omega watch case, it accepted the restriction of sales
to a limited number of dealers only,given the specific marketing conditions of
Omega watches. This will also be valid for restrictions on sales in comparable
situations. Direct and indirect export prohibitions were disallowed in the
Kodak case.

Some recent developments

In 1‘971, the Commission reached 19 anti-txust decisions, considerably
more than in any previous year. The most interesting of these decisions are
first those concerning the application of Article 85 to licence agreements in the
field of commercial property rights and know-how and second those concerning
the application of Article 86 to abuse of dominant positions in the market.

The merging of different national markets into a common market cannot
be complete unless technology is included. This raises complicated issues,

Patents, trade marks and copyright

In the Parke-Davis case the Community Court ruled that a Dutch patent
holder for antibiotics could prevent imports into the Netherlands of such patented
products from Italy, where they had been freely sold in the absence of any
patent protection of pharmaceuticals in that country. The free importation of
the patented antibiotics would have impaired'the essence of the Dutch patent.
Nevertheless, the Commission argued in this case that a national patent should
not be invoked in order to forbid the importation of a product which was put
into circulation in one of the member states either by the patent-nolder himself
or with his conseat.

In harmony with this view of the Commission, the Court held, in the land-
mark decision of Deutsche Grammophon v. Metro of June 8, 1971, that it is
illegal to use a copyright law of a member state in order to prevent the marketing
in that member state of phonograph records which were sold in another member
state by the owner of the copyright or with his consent.

The Court based this conclusion on Article 36 of the Treaty. Article 36
permits prohibitions or restrictions in respect of imports, exports or transit
of goods which are justfied in order to protect industrial or commercial property.
But such prohibitions shall not, says Article 36, "constitute either a means of
arhitrary discrimination or a disguised restriction on trade between member states',




"*—,,’—not: bn dducvwd if mduem ial pmpcuy nnht

i un zf.' ad contmon ma ket cou

] rc>u] d be invoked muely bocau e ,

Lhey were still national in ‘character. As I see it by this decision the so- -catled ..
“"tervitorial principle” has been abolished for all industrial property rights

~if the product has been put invo circularion lawfully and there is no Parke-Davis

X situation, Patents, trademarks and copyrights are certamly different in their
_origin and purpose. These differences are of importance in defining the subject

matter of the different types of property rvights which ave protected by the -

Treaty. But thesedifferences are of no importance when we have to answer the

question of whether the national charvacter of industrial property rights is a
reasou to forbid thé free cireulation of protected gnods within a common mazrket,

Since some authors question the applicability of the Deutsche Grammophon

v. Metro ruling to patent law, I hope that the Court may soon have an

- opportunity .to clarify the situation,.

Independently of the interpretation of Article 36 by the European Court,
the Commission will continue to apply Axticles 85 ana 86 where enterprises
through agreements, concerted practices or by virtue of a dominant position
use industrial property rvights in order ro maintain the isolation of national
markets and in effect to prevent the Common Market from operating. The
principles developed in the Grundig case and n the Sivena ruling of the Couxt,
prohibiting the use of trademarks to restrawm trade hetween member states,
have not become obsolete. Thig jurisprudence is consistent with regulation 67/67
which does not apply if the parties exercise patent oxr trademark or similax rights
in order to prevent dealers or consumers from buying protected products lawfully
put into circulation in any part of the Community.

In 1971 the Commission took two decisions referring to licence agreements
known as the Burroughs/Jieha and Burroughs/Delplanque cases. The licensed
product concerned is a new carbon paper produced in ltaly, France and Germany.
Both licensecs, the French fixm Delplangue and the German firm Geha, received
non-exclusive production licenses for some patenis and exclusive production
licenses for others. There axe no territorial yesrrictions on . 2les: jicensox
and licensees sell the licensed products everywhese in the Common Market on a
non-exclusive basis. The market share of the prodict amounts to about 10% in
France and Germany.

In order to give guidelines to industry the Commission emphasized that in
the case of a non-exclusive parent and know -how license the following cbligations
shall not be treated as restraints:

1. The obligation to grant no suhlicenses except 1o wholly dependent compar-es.
The reason {or this 1s obviouw: (mly the owner of a paient right can authorize the
exploitation of the patent As farv as know-how 14 concerned, the secret can only
be guaranteed if the know-how is not communicated o ihird parties without the
consent of 1ts owner.

2. The obligation to keep the know-how sccret, The Commission permits this

obligation, even for the time after the agroemen. has ended, as a pre-requisite
for commercializicg know-how.




3, The ¢en ' - 7
r»f;:termmatmn nf rhe agrccmcnt Thlb lms heen: arccmed w1th some nesxmtion; o
as it 1s difficult not to use knowledge But it is one of the conditions of o
commelciahzmg I\now how in m.du to stxmulatc ltb commumcauon.

4, Tbefo‘)hg'mon LO ploduw 1hc* hconsed products in b\lfflClen[ quanuucq and-
~to-follow the technical instructions of-the licensor. These are deemed to be

, - . necessary to allow chantitatively sufficient and technically unobjectlonable use
., . ofthe right granted to thc. patentee.

5, The obliga'tion'to mark the products fabricated under the license so that theijr
origin can be detected. This has been accepted in order to allow the licensor
control of the quality and quantity of the products.

6. The obligation to settle disputes by arbitration.

Another important statement in the Burrough+ decisions concerns the
- validity of exclusive licenses. The Commission beld that an exclusive production
license could be a restraint forbidden under Article 85 par. 1. Exclusivity
restricts the ability of a patentee to exploit the patent and thus limits the access
-.of non-licensees to the new technology,

Fature decisions will give us further clarification of the philosophy under-
lying this statement and the possible impact on license agreements. But we may
already say this: the Commission rejects the idea of basing anti-trust

. considerations on the patentee’s right to exclude, This right describes the Jegal
position of the patentee and the licensees but cannot be used as an argument. to
justify restrictions the licensor wants to accept for himself, '

And a second statement can be made: the reservation of a reasonable
reward to the inventor is an important element in anti~trust considexations.

[f, from an economic point of view,an abligation is indispensable in order
to make a licensing arrangement effective and to assure the effectiveness of
the patent concerned in accordance with the law on patents, the Commission will
normally conclude that there 15 no restraint of trade. Any restriction beyond
that limit -may fall under Article 85, par. 1, if it bas an appreciable effect on
competition and trade between member states. '

In the Burrough:  cases the Commission issued negative clearances, as
there were no apprecjable effects on competition Tt reached this conclusion
considering the small market share of the parties to the agreement as well ag
the fact that licensor and licensees sell the product (nnder different trademarks)
everywhere in the Common Market. In other cases exclusive production licenses
may fall undexr Article 85, par. 1, especially if the patented products account
for a high percentage of the relevant market.

ISEC/B20/72 o




I Avticla 85, pav. ‘ qndany
~-any particular resrriciive Covenant w;ll bv testad nrcm‘dmg 1o iho stand: n‘c
of An‘tlclc 85, par. & ']h(rhr'-t quvsuon i rhis contexi-will be: - :

"Doee:'i;lwe leense agreement (notk the exclusivity) in the particujar case
SEtn-the ii*lD""fV ant of the. Fi'ﬁdi!fi“m}. (\1" rliatri "’b ]r)r‘ ()f good s 01 1:(!,

~the promoiion of e vnmcai 01 FCONOMIc Progress preserving 1o the consuUMens
an equitable sh.m‘ of the profir? ' ‘ B

TEthe answer 1o this question js "yes" (this wil normally be the casc)
and the agreement docs noi. eliminare competiticn ¥ny a =ubgiaptial paJ of the
product mavket (clanse (b) Ariicle 85, par 3), the vest rprastion will be:
Arvcibe restrictions in rhe agreement indispengabie o sach in NPRTOVEMCNER 01
0 such pi'm‘notiOn, (clanse {8} of Arricle 25, par 337 The mawerro this
question wili be the crucial test for the exclusivity claiwe. 1 there are loss
restrictive ways Lo oxploit the patent in the existing covopatitive sitnaion,
the Axticic 85. par. 3 exemption will not he grensed

This concept permiis the reconciliarion of rhe obiectives of the parent
gystem apd of anti-trust enforcement, (s applicaticn may jead to the result

that cxclusive production licences can more easily ba metified than the
exclugiviry clanze in agmem(—:nté providing an obiigation fox the licensee 1o
license futire patenrs ox know: how in favour of the icenser ("grant-bhack')

The Commission will in the very pear furnre make decigions an swe ather
licenze caxes. Onc concerns agreemeants between the 71 §. fiyn Davidimon Rubhar
and Cominon Market licensees; the other, an a grecmaent hetween a Fronch
licensor and the Japanese Nagoya Rubher Co. These decisions will, among
other probiems, cover a "grant-back” obligation and an eXpovi restriciicn
impnscd op a Japanese licensec, '

"Dominant pogition”

‘
n 1971 the Commission took the fiues steps te r-vpn'ly Avticie £6. The two
decisions concerned were vather different in namre '“he GEMA. decision
Uingivarees vihar kind of conduct may he indged to be an “ahnze of a dominant

positinn. The ("nnhm-‘nml Vn; cyse Jdeais with the apptication of Axticie &0,

Lo mexgocs '

As yon kpcw, Axticie £6 declaros ilje pal ihs alnias of 4 demipant positioen
withiz the Common Mavket oy within a gubetantial past of ir

ane GEMA case

-

R

The GEMA, a Geyman COMIPARY ropresiniing authors «71’ st in oande s
o eviiait theis copyis, g, oo cupies o cominant pPooiiosg i any fov v has

no competitors. The dacision mentionad a numbzy of ainses ,fvifﬁ"f'?\:'!)('; o JTMLA

Vig-d-vis ihe owners of the copyright, their own marboers, the edirors of mnisic,
the producers of records and the vaporteis of rocords ard sovnd-recovdiag
egnipment inte Germany.
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. Although ;6111p,x,caced ﬂl(: CEMA rleusxon is naonomnally dud L,VCﬂ

: Aocmhy San 1mpormm one, ‘«vu h regard to owriers of copyrights. the
Commissioi found that there was dmc'umumnon against citizens and compamcs
of other member states, Foreign editors and German editors depen ding on

foreign companieswere, for example, not admitted to ordinary membership.

~_Furthermore, the charter of the association tied up members in such a
way that they could not in practice authorize other companies to exploit their
rights. GEMA paid a premium for membership fidelity and did not allow
splitting up the copyrights according to the {ield of use but demanded a total
transfer of copynght The Commission's decision entitled the copyright
owners to authorize different companies to exploit different categories of

the rights, i.e. radio stations, editors, film or record producers.

The staturory 20-year period before a composer of music could hope to
get payments out of the pension fund was reduced to five years, the obligation
to go to arbitrvation was outlawed and the vesting of pension rights was upheld
in cases of cancellation of membership. GEMA is also no longer entirled to
collect money for parts of records which do not involve copyrights and for
records imported or re-imported to Germany by dealers, if copyright fees
have already been paid for such records in Germany or elsewhere in the EEC.

The Commission will have to take similar decisions this year with
regard to other associations like GEMA in other member states. GEMA
originally appealed against the Commission's decision but the appeal has
been withdrawn.

The Continental Can case

-

Special attention to the competition policy of the Commission has been
drawn by the Continental Can decision. The Commission held that Continental
Can's acquisition of a Dutch competitor constituted an abuse of a dominant
position.

In 1966 the Commission in a memoranduim on the problem of concentration
already expressed the opinion that an attempt to moncpolize a market could be
an abuse in the sense of Article 86. Tt refused to limit Axrticle 86 only to cases
of market bebaviour,

Not that mergers as such are criticized, but rather the elimination of actual
or potential competition through mergers with competitors. The acquisition by
an enterprise 1n a dominant position of a competitor, resulting in further
reducing competition, may have exactly the same adverse effects as the examples
of abusive behaviour described in clause (b) of Article 86 (the limitation of
production markets or technical developments to rhe prejudice of consumers).
As it can hardly be denied that the frecdom of choice to the consumer is
essential for competition, the elimination of this choice as weil as its further
reduction by a dominating enterprise can prejudice the interests of consumers.
There is no economic or other reason to limit Article 86 to market behaviour.
‘The examples set forth in clause (b) of Article 86 show this clearly.




wiilermore, the 3p]1«,a.101;70f A' fe1ERG. doo Vepend ona imdmﬁ L

that the dominant pogicion “hasbeen used in any way Whatever toachlevethe =
dmap*n(wu-,xcsnn Jtas sufficient il a result m\,nmm()b]c* with tho purposes :
"r'ot the' Romé 'Tledtv is e to an“action of an enferprise in a domm 1“ gition.

o 7 l“lw f”ommm.smn § decision defines the dominant posiricn of Continental -
"7’,1—;'{";,if"C‘an with regard to a given product mavket and a given geographical avea,
“although Article 86 does not specifically reauire such definition, It is- of -
7 interest to note that the Commission's finding docs not concern the entire
i packaging market but only the product markets for packaging meat and fish

* v and certain metal.closures for glass jars.

According to the Commission, enterprises are 1 a dominant pogition
when their scope for independent behaviour is such thai they can take theix
decisions without paying substantial attention to competitors, buyers or
suppliers. This may occur if either their share of the market or their market
share coupled with their technical knowledge, raw materials or capital,
enables them to determine prices ox to contrel production ox distribution
in a substdntial parxt of the market.

The Continental Can decigion, which asked the company to submit

divestiture plans before July 1 of this yeax,is a landmask in the history of
EEC anti-trust enforcement

Wheun Brirain joins

. Let me add a few words abour what happens once Brirain eaters the
- Common Marxket: '
.

The Accession T:eaties stipulate that the competition riules lz2ic down
in the ECSC and EEC Treatics, as well ag their imaplementing regulations,
will be applicable to the enlarged Community by january 1, 1973 ro ail

- restriciive practices falling under these rules by rhe fact of the accession.
Transitional arrangements will, however, cover sitpations al ready
existing on that date and which become by the act of accession incompatible
with Community mles.

Agreements, decisions and concerted practices between underiakings
conchided after Janvary 1, 197310 which Avticle §5 JBEC Treaty or Axticle 65
ECSC Treary are apphcable will have to be notified to ihe Commission in
conformity with the regulations existing in the Cormnen Market. TFor those
that are in existence on january 1, 1973, a trangitional disposition lays down
that they mnst be notified by fuly 1, 1973, if ihey falt under Axticls 85, and
by April 1, 1973, if they fall under Axticie 85,

Articles 86 and 66, as well as the implementing decisions to
Article 66 will be applicable to moergexrs and the abuse of a dominant:
position as from japuary 1, 10/3, this mmcaas rhat especially with regard

ISEC/B 20/72 , | = Cl .
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; '*’“'clr""d C lm-y in-an mdu rzﬂ concntrauon' -
;f,between undertakings, one of whlc.l 1 at h,ast falls under Article 80 of the

"ECSk, Txcaty"; will have to asK,for-pnor ‘authorization by the Commxssmnir

f‘\ rfig 10 86 dO""‘b n ot on the othor nand, by the: provxs;ons rh 1t are &

"~ now in force, demand any prior notification of mergers.

ISEC/B20/72

With 1egard to goods that fall under the ECSC Treaty, it must be
borne in mind that in application of Article 60 of this T eaty undertakmgs
must publish the price lists and sales conditions they use in the Commeon
Market. This provision will come into force by January 1. 1973.

To conclude this summaxry [ should like to stress that competition
policy has become an important feature of EEC policy and that its role ,
is likely to continue undiminished after the enlargement of the Community.
I am convinced that a good policy of this kind serves the interests of
industry and commerce as well as the interests of consumers.






