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Expianatory Memorandum

Rgasons for the adoption of a regulatlion

In ite judgment of 27 January 1287 {German Fire Iinsurancsg, <Czse
45/85)(1} the Court of Justice stated that the Insurance sector was
fuily subject to Articles B85 and 88 ard to Reguiation No 17, thus
clearly rejecting the view, which at timss had bsen expressed in the
past, that the prohibition of Article 85(1) was not applicabie to the
insurance sector until an Implemeniing reguiation based on Article 87

paragraph 2(c¢) had been adopted.

Pursuant to discussions between the Commlission and the “Comité
Européen des Assurances", most insurers and their associations decided
te notify their agreements and recommendations. Approximately 300
notifications have been received so far by the Commission; this number

may be expected to increase in the near future.

An examination of these notifications has shown that only a few of
them remain outside the scope of application of Article 85(1), either
because they are to be regarded as nsutral with respect to competition
iaw (for Instance certain codes of conduct for the prevention of
certain forms of unfair competition) or because they are covered by
the Commission’s Notlces of July 1868 concerning agreements, decisions
and concerted practices in the field of cooperation between
enterprises(2) or of September 1988 concerning agreements of minor
importance.(3) The other notifications concern agreements, decislons
and concerted practices which fali within the scope of appiication of
Article B85(1). They consist to a2 targe extent of typical agreements or
standardised terms of business used regufariy and in Iarge'numbers by
insurance companies when concluding insurance contracts with policy

holders or as a basis for cooneration with other insurance companies.

1)
(2)

(1887 ECR 405, 447.
04 C 75, 28.7.1868, p. 3.

(33 GJ € 237, 12.4.7886, p. 2.



In view of the quantity of notifications which poses serious problems
regarding the iIndividual treatment of each c¢ase, the ‘Camm!ssion
snvisages a general solution iIn the form of group exemption. The
adoption of such group exemption would have the advantage of providing
for a iegal framework which would leave the Insurance companies
concerned a sufficient degree of flexibility regarding the drafting of
thelr contracts. Moreover, such exemption wouid glve thé parties the
benefit of the highest possibie degree of legal security. in the
present case, the materlal prerequisites for the establishment of group
exemptions are found to exist. The notifications received by the
Commission show the existence of a number of frequentiy occurring
groups of agreements and concerted practices defined on the basis of
abstract criteria, which are eligible for a general exemption from the

prohibition of cartels.

. Orientations with respect to the future contents of the envisaged group

exemption

The Commission proposes to adopt a group exemption once it has, through
the treatment of Individual cases, gained sufficlient experience to
comprehensiveiy assess the relevant restrictlions of competition under
Article 85(1) and (3).

The Commission’s practice has already led to a ciarification of a
number of important questions. in its decisions "Nuovo Cegam"(4) and
“Fire Insurance",(5) the Commission clearly expressed its view that
cooperation between indemnity Insurers in which loss statistics are
Jointly analysed and in which common risk premium tariffs based on
common accldent statistics, excliuding any loading Iinstruments such as
administrative costs, intermediation costs and profits (pure premiums)

are elaborated and applied, may be acceptable. However, such would In

(4)

(%)

0J L 99, 11.4.1984, p. 29; 14th Report on Competition Policy
(1984), point 76. '

0OJ L 35, 7.2.1885, p. 20; i4th Report on Competition Policy
(1884, point 75.
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principis not ke {(hs cass where ths coopesration iad to éhe giaboration
of commerclal premium tariffs {(l.e. the premiums actuaily charged to
pollcy holders comprising the above-mentloned loading Instruments).{(8)
This position has been confirmed by the Court of Justice in the above-
mentionsd “German Fire Insurance®” case.{7) In its decision "Protection
and indemnity Ciubs"(8) the Commission consldered agreements on mutual
insdrance to be eligible for exemption under certain clircumstances.
Moreover., the Commission will soon adopt itwo furtﬁer agxemption
dscisions concerning respectively a reinsurance poo!(®)  and

cooperation in the fleid of industrial fire Insurance.(10)

The Commission intends to dea! with additional Individual cases by way
of formal decislon, or administrative ‘comfort’ letter after
pubiication of the main contents of the agreements. With a view to
preparing this programme, the Commission has undertaken an examination
and svaluation of the pending notifications which permits the following
conclusions to be drawn regarding the contents of the future group

exemption.

It is propossed that this cover types of agreements, decisions and

concerted practices concerning:

- the elaboration and application of common risk premium tariffs based
purely on collectively ascertained statistics or Joss experience
and/or of standard pelicy conditions;

- cooperation in the field of co-insurance and reinsurance, In
particular in the forms of groups and poolis;

- cooperation In respect of claims settlement procedures;

- ccoperation in respect of testing and acceptance of security devices;

- cooperation in respect of registers of and information on aggravated

risks.

(8)

(7)
(8)

(€°))
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Ses also Notlice pursuant to Article 18(3) of Counci! Regulation No
17/62, of € 2589, 12.10.1989, p. 3 "Concordato Italiano lncendio”.

See reference No 1.
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(1985), point 69.
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See raference No &,



-

Basicaliy, the conditions under which such agrsements coutld be exempted

are the following

- Common risk premium tariffs based purely on collectively ascertained
statistics or ioss exparience may only be elaborated If they
constitute common actuarial calculations based on joint loss
statistics with the aim to provide a technlcal balance on which the
insurance Iindustry can operate, to the exclusion of any locadings for
instance for intermediairies’ commlissions, administrative costs or
profits. As the Court of Justice found in its above-mentioned ruiing,
an exemption may In principle not be granted for commercial premium
tariffs, l.e. tariffs that Include not only the cover of costs
incurred In relfation to claims insured, but also such supplementary
loadings as described above. Such tariffs shouild furthermore only be
exempted if they are estabiished as non-binding recommendations,

leaving the participants free to depart from them.

- Standard policy conditlons, although positive in the sense that they
permit a comparison of the extent of coverage and prices, thus
contributing towards transparency for consumers, shouid only be
exempted if they are Issued as recommendations leaving the
participating companlies free 1o depart from the standard to meet
Individual customers’ needs. Furthermore, standard policy clauses
should not unduly restrict competition, for example by uniform
recommendation of a very iong contractual duration without
corresponding economic advantages, thus unduly preventing policy-
holders from seeking cover with competing companies, or by generally
recommending standard conditions systematically excluding particular
types of cover, (e.g. for natura! catastrophes or nuclear accidents),
This exemptlon cannot, and does not, affect Member States’ right to
enact and apply their own consumer protection legislation in this

area, provided this remains within the limits set by Community iaw.



~ agreements, decizlions and connarisd

gt lees, by which Insdrancs

compariles cooperats 1o set up co-—-insudrance or relnsurance (or mixed
co-insurance and reinsurancs) arrangements, especially in the form of

pools or groups, msrit pesitive consideration in particular whers

o

o

hey open The markest for companies which otherwise could not eastily
enter 1t alone, due to limited capaciiy or expertise, or if they lead
to a coverage of such risks that sre not usually covered by
individua! companises. Although such schemes may restriect compotition
baiween the pariicipating companies In the relinsurancs and/or in ths

direct insurance fleld, they oouid be sxempled undsr the condition

that sffective competition on tha markset is guaranteed.

However, such agresments shouid not bs exempted if there is a danger
of monopolization of the market or if their rules wouid enable a
participant to abuse its sconomic power. Additlonally, they should
net be congtrued in such a way as to make parties lose their autonomy
compietely and they should not entirely prevent parties from seeking
reinsurance cover or participating In a co-insurance arrangement

elsewhere.

Regarding arrangemehts on acceierated and simpiified procedures for
the settlement of claims, especially in the case of damages covered
by several insurance contracts, such arrangements do not, as a rule,
restrict competition. Nevertheless, they should not be applied I[n a

way detrimental to the interests of policy-holdsrs.

Cocperation arrangements In the field of testing and acceptance of
security devices have the advantage of Taciiitating underwriting by
sliminating the need for individuai examination in each particular
case. They can be considered eligible for eremplion if the approval
systems themselves ars open to all manufacturers or fltters, are
based on pursly oblsctive and oguatifative criteria and do not
dissuade persons from submitting 1o this system by way of
disproportionats cost. Such arrangements are freguentiy accompanie
by recommendaticns aimed to ensure that the granting or rsfusal of
approval is reflected in some way in the participating companies’
underwriting or rating poiicises. Recommentdations «f this kind would
oniy be aczceptable if  they remain bpured nor-binding terms of

reference, is from those ztandards.,
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- Cooperation betwesn insurers with regard to reglsters of or
information systems on aggravated risks <an hsip to prevent fraud.
Aithough in gengral not aimed at a restriction of competition,
participation in such systems should not be obligatery and should not
deprive companies of the possibility to Insure such risks at thsir
own evaluation. Further, they should not be operated to the detriment

of the consumer.

In the group exemption regulation, an ‘opposition procedure’ should be
foreseen, so that companies may notify their arrangements In cases of
doubt of legality of certain provisions with regard to the regulatlion.
The benefit of this procedure should be accorded to provisions which
have not been explicitiy exempted but which nevertheless do not fall

under the category of unacceptable or 'biack’ clauses.

Procedural aspects

Before the Commission may establish a group exemption, It |Is
necessary that the Council adopt an enabling regulation under Article
87(2)(b) of the EEC Treaty, empowering the Commission to declare,
pursuant to Article 85(3), that Article 85(1) does not apply to
certain categories of agreements, decislons and concerted practices

In the insurance sector.

The proposal annexed nereto takes Into account +the orientation
describad above. The draft Council reguiation Is concelved along the
lines of Reguiations No 19/65 and No 2821/71.





