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Proposal for a

COUNCIL REGULATION (EC, Euratom)

concerning on-the-spot checks and inspections by the Commission
for the detection of frauds and irregularities detrimental to the
financial interests of the European Communities
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§. Thxs preposd does not entml any addntronal expendtture under the Commumty hudget

~ (EEC, Euratom)

- rules to govern on-the 8
adopted a common position on this proposal, which may be formally adopted once the- e

, Commumty W

- EXPLANATORY MEMORANDUM »

In 1994 the Commissi

e

5 presented to the Council a proposal for a Regulatwn -
on of the Community's financial interests’. This proposal-
e to Comimunity measures and administrative penalties and
spot checks and inspections. On 29 June 1995 ‘the Council -

laid down mios

European Parhamem has been. consulted a second time. -

Article 10 of the Councﬂ $ common posmon on the abovementmned proposaI sttpulates:: S
that additional g provisions concerning on-the-spot checks and inspections areto -~ .-
. be adopted at a Tater date i in accordance with the  procedures laid down in Artwle 235»‘ Sl

of the EEC Treaty and Artlcie 203 of the Euratom Treaty R S '

Thls proposal is the foltow—up to the said Article 10

- The proposal 1s based on the foliowmg approach

- itisleft to the Member States to adopt where appropnate addntronal rules for the .
B on-the-spot checks and mspections camed out by thexr own. departments ’ ‘

: - the proposal leaves the emstmg Commumty nﬂes unehanged‘ -

T the proposalryvht‘ch is based on the’ netmn of "1rregulanty asdeﬁned in the

‘ ] tion, lays down rules to govern the powers and obligations of the
Commission’s inspec OFS and the means which they may employ for the purposes :
of orr-the—spot che ‘s m the context of a fraud mvestxgatron k

- the draft text mcorporates the amendments Whlch Parhament made when ﬁrst

. consulted on ‘the proposal for a regulation on the protection of the Community's
- ﬁnanclal interests and whlch were aecepted by the Comm:sswn at the time.

 Thus, the proposal Sh@“*d be séen as a new and additional lega,l basis for on—the—spot B
- checks and mspectmn in the fraud preventron context. It represents an 1mportant step «
effective. fraud mvesnganons partlcularly whem several areas of theg{ :

towards m¢ ;
U f‘et are aﬁécted

)

. OINoC216,68.1994,p.11.
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e Commission and the “Member States to take steps o
mmumttes ‘against’ fraud T :

- Arncle 10 thereof provadsesif
. regulatxon, :

: Whereas managemen‘t'
covered by provisions. 10 s
. of the Commumtyabudget ndeed.
v the ‘area; goncemcd et

‘ ,Whereas thns Regulatmu ‘

- which, although faihng within jts scope, Bo beyond its: mlmmum ruies
,Whereas however in ort actmn to combat m mxzed fraud 1t is necessary in

- dealing with irregulariti

impact on the Comma

on-the-spot mspectmns

. Whereas Arttcle 1(2)& eg)

secks by Commission' efﬁcxals

M 0f No€
. ® QINeC
| _‘” OINoL 312,23 12;995:;: 1

‘ aned by spemal detlall ed r vaens taﬂered m“«the

arity of accounts in genéral are"yﬁii ;
-+ s in-respect of the various fields - -
rm, part of the '(‘omm mtv 5 existmg legssiattm in e

,;fdeesunot aifect_ the pmvisxons of Commumty spctoral regulanons,; L

~deliberately or through gross neghgsncc and havinga
to lay down addition :::ommon _provisions relatmg m SR

i ’m*{EC Enratnm) No 2988/95 contams a deﬁmﬁun af thef' R




Whereas Amcle 8 of Regulation (EC Euratom) No 2988/95 provides that inspection measures
shall be appropriate to the particular characteristics of each sector and that the. procedure for -
performing them shall be deteffnined. as necessary by sectoral rules; whereas it is therefore
in that context that new provisions are to be developed later with a vnew to’ ensunng that the
same mspectlons are eamed ‘out m all parts of the Commumty s ,

'W‘hereas addttlmal gwerai pfOVlSlonS re;,ardmg on—the—spot mspecnom and “checks by, PR
officials of the Member States may be adopted in lme with nanonal prov&sxons laxd down by' ey
,la’worreg\ﬂatlon SRR L ‘ U R

Whereas if action to cembat fraud and megulannes is-to. be effectxve it sheuld be possible; ‘
for the Commission to- carry out inspections on the premises . of | government authorities and, -

dye regard bemg had to the fundamental nghts of the persons concemed

W hereas Member States can. make a substantml contnbutmn to ms;;eettons by the

Commission's officials; whereas national efficials should therefore be asked to take part in -
the inspections; whereas in its role as coordinator under the second: paragraph of Article 2092 -
of the EC Treaty the Commission may ask officials from other Member States to take part‘

in mspectxons whereas the Member States concemed should be mformed

whereas the orgamzatlon of on-the—spot mspecnons and checks in a’ spmt of cooperatlon\;‘. k

between the Commission and the Member States means that the Commission's inspectors .

should have access to the'same premises and information of whatever kind relating to the =
- operations concerned as do the of icials of the Member State in question; whereas thereports -~
ge the Commission's- inspectors should be usable as evndence wluch 1s as valid for that R

b

purpose as reports drewn up by natmnal ofﬁmals

vtherea:s the Treatxes centam no powers for the: adopt&on of thls Reguiatmn other thaﬁ those S
: ptovxded for in Artacle 235 of 1he EC Treaty and Article 203 of the Euratom Treaty, Sk

P}As ADOPTED THIS REGULATION

/Wlthout pre;udme fo «my other pmvmons lcud (luwn pursua,m o rules: g()vermng, pamcular ,

8 cotors, the provisions of this- Reg,ulauon shall apply to on-the-spot inspections and checks

- performed by. the Commission as part of its action to ‘combat Traud and for the purpose of
gﬁtectmg any 1rregutamy as deﬁned in Artwle 1(2) of Regulanon (EC Euratom) No 2988/95 e

, Artlcie 2 : ; ,
1. On—the—spot mspecnons and checks by the Commlsswn may be pexformed on central

' dependent on or repertmg dﬁectly to them or to whteh they have delegated speclﬁc
' powers oE '

B

2 - Econemxc operators ‘ S T N\
- who dﬂ-ecﬂy or mdlrectly receive a. ﬁnancnal beneﬁt and/er L
- who are subject to obligations imposed by Community legistation, and/or

~ - who are directly or indirectly involved, in’ wBatever capacnty in the operat:ens to
: «wh:ch the relevant Tlegislation apphes : ‘

shall also be requlred to allow ori-the-spot mspectloﬂs and checks to be performed o
e places to be wsxwd for: that purpese

ifineed be, those economic operators who may have been involved in the fraqd m qﬁestl on, i‘ | el

regional  and .local . government authorities and. on on organizations and departmentsﬁ b

and in particular shall facilitate access to premtses land means of transport or other;-j P




hazbti;tyb& its. aﬁﬁmafs mj m sawams M by put at “omen s -
. disposal by the ber States and duly emfmwered &y the C“‘
“ (ﬁeremafte’r "the € ﬁ:nspectors“”) c ,

, ing i't%gthe,’ rts reférred m i Artm:la 6(3) the Commtssmn’s .
. insp 1 be tre same way as those officials of the Member State on
whom nauonal Iaw confer: € a%} powers to pe:form mspecticms and checks.: '

" identity "and ‘pﬁsrﬁ ' s‘m& be: stated, They hall. when perfarmmg on-ﬂmpotvg ”
_inspections and checks, conduct themselves in accordance with the rules ané usages
observed by efﬁclais,of’ tﬁe Member States ,

The Commlssmn may ask oﬂ" mals of Member States other than those of the |
-Member State on whose. the inspections and checks are being performed to
take part in them SﬂbjCCt to 1ts beanng the liability therefor , ’

Where the Commission has ealled on outside bodxes to pmvrde techmcal heip to .
officials ‘performing the”
liability.” The Comnu :

Article 5 :

Wlthout prejudice to. natmnal rules on cnmmal procedure ‘the Commxssmn § mspectors o
shall ‘have access to all the information and documentation on the operations
_concerned which is ed for the proper conduct of the inspections and checks,
- including that wh
* course of judicial inquiries and which may be useful in ensuring that inspections are
carried through successfully; they shall have power to take coges of appropriate.
. documents. The Comimission's inspectors may ava1l themse ves. of the same - -
mvestlgatmg facxhtxes as natlonal mspectors 4 ‘

On-the-spot mspecﬁcms ami chccks may concem

7 professmnsl books: and documents such as mvo:ces hsts of terms and condmons,f; ]
pay slips, statemcnts ef maemts used and work dwe anﬁ bank statements;

- computenzed data, ) . , V
- producuon, pn:hng M cﬁwchms systms and methods -

inspections, ‘they shall act. subject to the Commission's. =
ssion shall ensure that such bodies give every guarantee of o
aﬁd udependence and offer ﬁﬂl guarantees with regard to the R

is obtained by national inspectors and/or that obtained in the



- phvswal checks as to the nature and quantlty of goods or of completed operatlons
- the takmg and eheektng of samples : ‘

- the state of progr

ided, ar ' yof works and mvestments for whnch ﬁnancmg has been’_ |

the use made of completed mvestments
- budgetary and accountmg documents e

- fthe ﬁmmclal and teehmcﬂ tmplementation of subsrdtzed pro;ects,

- eny other document whatever its nature or ongm whrch Has a d:rect or indirect
o ’bearmg either on the: subject of the mspectlm or on the protectton ef the ﬁ_ I

o mterests ofthe Communﬂy

: S

27 Atthe Commlsswn 5 requeet the competent authontres of the Member State concemed -
shafl enact the appropnate measures to safeguard the evtdence G : S

Artlcle 6

1 Al mfonnatmn eollected in connectton thh on—the-spet mSpectxons and checks shall e
be covered by the mule of confidentiality and by the Community's provisions on data .~
. protection. It may ‘not be communicated to anyone except those persons within the
institutions of the Community or the Member States who are, by the nature of their
duties, required to be acquainted with it, nor may it be used for any purpose other
than-to ensure that the elevant rules are applled uniformly and effectively, to forestall
- or detect irregularities, o recover or collect the sums mvolved and to ensure that PR
» penalnes areapplled : > : L e

2. .The Commrssron all report to the competent authonty of the State on - whose*

' “territory an inspection or check has been performed any fact relating to-an irregularity
which has comé to'its notice in the course of the investigation. It shall be authorized - .
to feport: the said megulanty to “the: competent authonty of any. Member S’tate b

concerned: by the findmgs in quest:on SRR , i

3. The reports drawn up; dated and stgned by the Commts&orts mspecttons shall as,; :

- evidence, be constdered just as valid as if they had been drawn up by a servant of the
‘Member State in which the information is used part:cularly for the. purposes of any»,_r
further admmlstrauve or judlClal actwn e

4. Where an onsthe-spo mspectxon or check is performed outs;de the Commumty, reports. e
prepared by the ission's inspectors shall be taken into account in thesame &y
as these refmd tO"m‘Npa‘ragraph 3. e Rt e

I ER Artlcle7

“Where the persons referred to m Article 2 resist an on-the—spot mspectlon or check, the e
- Member State concerned shall give the Commission's inspectors such assistance as they need -
to enable them to take the -appropriate steps to discharge their: duty to ‘carry out such’
on-the-spot mspeetlorror check, n accordance w1th the Member State's. mlee of procedure )
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