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concerning ooumou action by the member”'

. States inlreépect_df_the.Uhited;Natidns Conventiens . . .
_on'a Code of Conduct for Liner Conferences . L

EXPLANATORY MEMORANDUM
BACKGROUND:

- For some time a consensus of oplnlon has heen growing in favour of
general rules for certain aspects of: 1;uer'aonferences. This’ consenans ot

| - opinion received a powerful stimulus from UNCTAD'a work in the fleld o““

gea tranSport and it developed in favour of mandatony ruleslaimed at -

1nst1tutzonallzlng cargo reservatlon in favoar ‘of %he exportlng,and lmporting

countries gerved hy a liner conference.

UNCTAD's worls, the aim of whioh was the establishmefit of a “code of

conduct" for liner oconferences, reaulted in the convening of a GOﬂference fh
of plenipotentiaries who met 1n-Genev" from 12 November to 1 December 1973
and from 11 March to 7 April 1974. on 7 April 1574 this Conference adopted
its Final Act to which a "Conventlon on a Code of Gonduct for Laner h

Conxerences“ and two resolutzons were annexed.

When the final vote—was taken, the opinions of the Hember Sta*es
differed (in favour of the Cole: Germany, Belgium France- abstentione- Italy,

Netherlands; against: Denman&, United Klngdom- abaent from the Conforence'] ;‘:j

Ireland, Iuxembourg): A1l %he developlng countries and the socialist
countries were in favour of the Code, as were a numner of market eoonomy

countries (Australia, Japan, Spaln, 1h1key) Other 1ndus*r1a112°d uountrles_,;
(Canads, New Zealand, Greece) ansta;ned and scae voted agalnst the Code
‘(Unlted States, Norway, Sweden,‘Fﬁnland Switzerland).

i

Thélébnvention will féﬁéiﬁ dﬁéﬁ for éignajure as from 1 éuly 19#4,:_ |

N




until and including 30 June 1975, and_shall thereafter remain open for

acocssion. Srates nay vecome contracting parties by:

-~ signature subject to ratification, acceptance or approvals
-~  signature without reservation as to ratluicgtzon, acceptance or
approval, or

- accession,

The entry into force of this Convention shall remain subject to the
accession of at least 24 countries having at least 25% of the worldts
general cargo tonnage.

SUMMARY OF THE PRINCIPAL PROVISIONS OF THE CODE OF CONDUCT FOR LINER CONFERTNCES

The Code contains seven chapters and an imnexj two resolutions are also

arnexed to it. ' The seven chapters deal with the following topics: definitjoms,

relations among member lines, relations with shippers, freight rafes, "other

maitters", provisions and machinery for settlement of disputes, ®inal claus
The innex contains model rules Br international mandatory conciliation.
two resolutions annexed to the Code concern;hon—conference lines and the

question of local conciliation.

Generally speaking, the Code of Conduct can be considered as represen
s significant departure from the former situation, partioularly as regards
the provisione for cergo sharing which provide that the group of netional
ghipping lines of each of two couniries, at one end or the other of its
traffic which is carried by the conference, shal} have equel rights to
participate in the freight and volume of traffic generated by their mutual

foreign trade and carried by the conference, and that third country shipping
lines shall have the right to ecquire a significant part, such as 20%, in the

freight and volume of traffic generated by that ti'adé. Such prOViEioné _
institutionclize the distribution of shares-of trade in the following ‘
proportions: 40% for the shipping lines of the exporting country, 40% for
those of the importing country and 20% for those of third countries. Othez
provisions concern the conditions for membership of a conference and lay
down Tairly strict rules as regarde the accession of thirdecountry éhippinq
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lines, It must be added that the variv@ua pcrmrisions refez-red £6 a.‘bave ~
leave no opening for eny :.n’berpretation whereby the Cmmnmﬁy could be
considered & single ent:.ty and not ‘a8 nine independent markets and mtiunal o
merchant nav:.es. : : -

) The Code of Conduct also contains large sections on rela‘tions betmfen. X
shipping lines within o con:t‘erence anri, Zore generally, between sha.;mwners
and shippers. '

, A8 far as freight rates are ooncerned, the Cods’ stipula‘tes tha't 150
days' notice must be given before any genmeral increase nay be ma&e.

The Code also contains quita complex rules a.imed. a.t introduomg a _
system of in‘l:ernat:.onul mazﬁatory conca.liation. Hore de'baz.led coments on.
the various chapters, especially/cn the provisions which are of partimzla.r
interest to the Common Market, are amnnexed to this draft Declsion. '

%

PARTI-C'{HJAR. INTEREST TO ‘I‘HE CMEGN MARKEE.

4 This Convention concerns various matters relating to ma.ritn.me *krm:spoﬂ
policy. In addition, its conclusions can give rise o problems. concerning o
compatibility with obligations arislng from the ﬁ'ee.ty, pnrticularl,v as N
regards’ the prohi’bition of discrminatlcm, competition rules and. comercial _
polmy- : Lo | L o r:},

Tt would therefore be inadvisable for the Member States to conc'Ij_u'de".‘\ -
this Convention before the problems of compatibility as well as the Teper=
cusaion of this Convention on possible Community action in this field |
have been cleared up. The Comisaion therefore reserves the right to. “toke-
any action in this connection witich it cons:.ders necessary m order 'l:o sae ,
that ‘the 'l‘rea.'t‘.y are respec’tad- | L

However, re@rdlass of these problems of incompatibility, it shonld be—
emphasised that the area.governsd-by the . Convention on & Tode of Gorniuct
for Liner Ceni‘erenoes is of prime :lmpor'bance to “the Connnan Market ’

- mogt of its experis arpd a su_bs'l:an'l:ial part of i_ts inports are
transported by liners belonging to liner conferences ;
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- ‘approximately ono=quarter of the trade within the Community is carrin
out by sca, and part of this is governed by agreemenis such as thoee

concluded within the frarework of conferences;

- the'shipping lines of the Member States have approximately one—quarteb
of the world general cargo tonnage and meke 2 substantial cortributioh
. to the employment ond balance of paymenis situations within the
Communi ty. . )
On account of the provisions which it contains, the Convention on a

Code of Conduct for Liner Conferences is liable

- _to influence the cost and quality of liner services between the
Community and the other parts of the world ‘

~ ° to.interfere with the development of trade within the Community.

The Commiseion draws particular attention to the fact that it considezs
that the present provisicns of the Code of Conduct do not pay equal regard
to the interests of shipowners and of shippers and are likely fo'damage
certain fundamental interests of the Community.

_  Finally, the Commission is aware of the serious risks comnected with
the differences of opinien of the various Member States which were observed
when a vote was tcken on the draft Convention and which could jecpardize
the general orgenization of sea traific on both a worldwide scale and a

Community scale.

COMMON ACTION

For the reasons and with the reservations given above; it is imperativ%
that the Member States should adopt 2 common position on the question of the
possible conclusion of the Convention on a Code of Conduet for Liner
Conferences, and that, while awaiting the implemeniation of such common
action, they should abetain from signing, rﬁfifying or the pbasibility of
acceding to that Convention, | -




Proposal for a Decision of the Cowncil conge

Menmber States in respect of th re . United Natiors Conﬁéﬁtidﬁ on ::.‘war‘*e of

fonduct far Liner Conferences

THE COWHCLL OF THE EUROPEAN COMMUNTTIES

Ha.v:.ng rega.rd to the Treaty este.‘blishmg the E “‘uropea.n Economic Comtmity,
and in pa.rticular Ar’l::.cle 116 'thereof, a '

o

Having regard to the broposal from the Ccmissibn, D LI R

Whereas the question of the operation of liner conferences has. been mate& "
by UNCTAD, a.nd. wheraas. T.&IGE‘AD'a ‘work'hag multed in. the drawing-up of a,
Convention on a Code of COnduct for Liner Conferences

Hhereas that Convention is aimed in pa.t"hi.cula.r at Iaymg doun certain -
internationally-applicable rules relating to cargo sharing, thq accession.
of shipping lines to conferences .mi the relatlons 'be'bween tmspoz“bers
and shippers § - ; L

Whereas the application of such internntionally-applicable ruies affects 't.he
terms on which transport is effected, both within the Commmity end with 7
non~tiember countries, and whereas such rules would affect,the in-terests of
the shipping l.ims and shippers of the Member States s

Whereas, regardless of the possible incompatibility of certain provisions
of this Convention with the obligations arising from the Treaty a.nd the . .
repercussions that the Comvention can have in the field of maritime transport, -
its entry into force is of particular Interest to the Comnon Market, enmd '
whereas cotmon actlon on the part of  the Member States is requ:r.md in th1$

connec‘tlon

‘¥Whereas the definition of the positions which ;.‘.he' ‘Hembez_- States will adopf o :.:_.f;
23 part of their .cpmon action requires carcful examination, and whereas in |
the meantine they must abstain from any action which could"pre judice or ‘
affect the implagantation of their subsequent common action ; ' T




HAS ADOPTED THIS DECISION &
Article 1

‘1s  Without prejudice to all other possible Cormmnity actions, the Counci
- shall define before 30 June 1975, and on a proposal from the Cormission,
on the form of the common action o be implemented as regards the possible
conclusion by the Member States of the Convention on a Code of Conduct fon
Liner Conferences.

2+ | While awniting the decision referred to in paragrapheph 1, the Menbed
States shall ebstein from signing, ratifying or acceding to the above-
nentioned Conventione '

This Decision is addressed to the Member Statos.

Done at sesessvsss e ' : For the. Council
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CONFERENCES WITH P m:ccmm REFERENCE TO THOSE PROVISIO
mmmmmmmmmmmmmmmmmmxmmf”
GOVERNED BY THE GENERAL RULES CONTAINED IN TH: TREATY |

CCHAPTER I : Definitions

There are no particular comments to be made on this;ehaptef;*eieeptAJlj
to say that the definition of the expfession "magtional shipping line® is'-‘
restrictive. In order to be regarded az & "na,t:r.om.l shipping line" a”
eblpping line must have its head office of mana.gemen't and its effeet1Ve

/

control in that country.

CHAPTER JFT : Relations among member lines

Article 1 : Ifiembei‘ship

This Article provides that any national shipping 1ine (see - 7
@efinition in Chapter I) shall have the Tight to be a namber of a eonferenee, |
previded that oer‘ta:.n criteria are met, in purticula.r as regards its ability._-, H .
to operate a regula.r, adequate and efficient scrvice as def:med in the o ‘
agreement concluded between the members of 'I:he Conference. Furthemore; o
it must be able to prove that it will be a'blc to fulfil its obl:l.ga.tions _
within the framework of the agreemeni and shall deposit a flna:ncial guarantee
to cover any outstanding financial obligation in the event of subsequen’c
wi uhdrm,a.l. suspension or expulsion from membarship of the Conference,

Any shipping llinel not regarded as a ™ational shipping iine" ("'-c;‘_oeé-
trader'?) must meet the same requifements and o numbor of additiena;l
requirements (espeomily as regards the enst;ng volume of tra.de on the _
route or routes aerved by the conference and. prospecfbs for 11:5 graowth;. the
adequacy of shipping Bpace for the ex:.stmg and prospective volume« of 'trad:e
on the route or routes served by the Conference; ‘the probable effest o'f
admission of the shipping line to the conference on the effioiency and
quality of the conference servi'ce; the current partiéipatioﬂ'of the ‘
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shipping line on the same route or routes within the framework of another
conference ). Furthermore, the admission of such a shipping line shall also

be subject to the application of the cargo sharing provisions (see below).

Artlcle 2 : Participation in the trade

For the‘purpose of detefmining the share of trade which member lines
shall have the right to acquire, the national shipping lines of each country,
irrespective of the number of‘lines, shall be regarded as a single group of
shipping lines for that country.

Shares of trade within a pool 'shall be determined as follows, unless
otherwise mutually agreed:

[

- the group of national éhipping lines of each of two 6ountries, the
foreign trade of which is carried by a conlerence, shall have equal
rights to participate in the freight and volume of traffic generated

By their mutual foreign trade and carried by the confercnce:

- third-country shipping lines, if any, shall have the right to
acquire a significant part, such as 20% in the freight and wvoluae
of traffic generated by that trade,

‘ These provisions therefore institutionalise the distritution of

freight in the following proportions:d0-40-20,

Other proﬁiéions relate to the distribution of shares ofltrade_in
cases wherc the national shipping lines of one country decide not to carry,
or cennot carry, their full share of trade. In such cases, that poriion
of their wshare of +rade which those shlpplng lines do not cerry shall bs
distributed among the indivi dual member lines partlolpating in the trode

-in proportion to their respective shares (in exceptional cases where no

national shipping line of one country will participate‘in trade, the
netional shlpplng Jines at the other end of the route, and thlrducountry .
shipping lines w111 dlstribuue the trade as folloﬁs.

L2



llnea.

kother provision providss that na*ional‘shipplng lines o a region; o
members of a conference, at one- end of the trads covered by the oonferanoet K e

may redistribute among themselves by mntual agreement the sharea 1n trade

Article 2 also makes provision for cases where 2 canfezence has not
yet distributed the trade between the member lines. In ench caaes fhe
natlonal shipping lines have the right to require the establishment’ of a8 -
systom of pcoliLg whereby they wculd_recelve the Bhare,efyﬁxageugeflneﬁ_,1_;;;"

abova,

If a conference makes prOV1eion for such a case in a pooling agxeemenxi
any vessel - ehall be allowed to lift cargo, even in excese of the pocl eﬁare.iJ
of the line, if otherwnse the eargo would be shut eut and del&yed beyond a.
period set by the confcrence. '

irticle 4 Sanctions and Article 5 L_Selfeggliczgg h ‘f'”‘”

THese artlcles relate to~sanct10ns against shipplng 11nea whlch fa;l
to abide by the terms and condltlons of a conference agreement, with '_ ‘
particular reference to financial sanctions and the suspen31on or expuleion ;"U?h
of a shlppeng llne. ‘ |

!

Article 6 : Conference agreements

This artlcle layﬂ down oertaln rules uuncernlng %he fact that gll . e
documents relating to theragreement shall be made available to the - ‘*ﬁ‘{:;ft j;vl;
appropriate authorities of the countries whose trade is setved by.the IR

conference.,




.}\.; CHAPTER IIT : Relationms wiﬁh shippers

This Cﬁapter s%ipﬁlétes in particﬁla;'fhat'the memﬁefs of confe;ence _
are entitlod to institute and maintain loyalty arrangements with shippers.
Whetever loyally arrangements are made, the freight raie applicable to
loyal éhippers shall be determined within a fixed range of péfcentages
of the freight rafe applicable to other shippers. Article 11 of this
chapter relates to the machinery for consultations between conféﬁe;éés ond
shippera! organizations. '

CHAPTER IV : Freigh% rates

This chapter requires that a number of criteria be taken into account
when determining freight rates (but does not provide for any machinery fer
satiefying these criteria). The member lines of a conference must adkere
strictly to freight rates, rules and terms laid down by the conference.

At least 150 days' noticé must be given before a general increase in freight
‘rates can take placc. Surcharges may be imposed temporarily in order to

cover sudden or extraordinary increases in cosis or losses of revenuec.

gﬁAPTER V : Other matters

. Members of a conference shall not use fighting ships to prevent
competition from a shipping line which is not a member of the conference.
General provisions require that shipping lines ensgure regular services.

CHAPTER VI : Provisions and machinery for settlement of disputes

This chepter gives a morc detailed accounﬁ of the procedure for

. applying cuite a complex system of conciliation or of international‘
mandatory oonciliation for the purposes of applying the various provisions
of the Code.

CHAPTER VII : Final clauses

This chapter contains, in particular, provisions relating to the
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signature and ratlfication of the Canvention and its entry into forcaii'" _
Another important provision provides that & revioew: canLerence,shall-be;f'5;“
convened.flve years from the date on which the Convention enterq into '

force,

-Resolution in the Agggx concern;ng;gnn—oonferencg lines

This Resolution provides in particular that non—comference lanea
should adhere to the prlnciple of fair: compytltlon ou a commerczal basis.

As long es they do =o, such companies should not be prevanted from operatmng
on any given route.






