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EXPLANATORY MEMORANDUM

touncil Reguksticn No 17 of 6 February 19621, the first Regulation
implementing Articles 85 and 86, does not apply to sea and air trans-
port, by virtue of Council Regulation No 141 of 26 November 1962 and
Council Reguiation No 1017/68 of 19 July 19682. At present, sea and
ajr transport are conseqguently the only branches of the economy where

there are no detailed rules applying the competition provisions.

Yot there is no doubt that air and sea transpoft are subject to the
provisions of Articles 85 and 86, In its Judgment of 4 April 1974 in
Case 167/73 (Commission v. French Republic), the Court of Justice held
that sea and air transport remain, on the same basis as the other modes
of tranmspori, subject to the generat rules of the Treatys, atthough they
are, by virtue of Article 84(2), so Llong as the Council has not déecided
otherwise, excluded from Titie IV of the Treaty, relating to the comman
transport policy. The Judgment of 12 October 1978 (Commission v. Belgium),
confirms that these gemeral rules include in particular the competition

ruLesqﬂ

In short, the provisions of Articles 85 and 86 apply to sea and air transpg

but detailed rules of application do not yet exist.

in this fieid, pending the entry into force of such rules, Articles 88 and
89 provide the onty legal basis for action by the Member States or the

Community:

- under Article 88, the authorities in Member States shall rule on the
admissibility of agreements and on abuse of a dominant position in
accordance with the law of their country and with Articles 85, in

particular paragraph 3, and 86;

Y04 No 13 of 21 February 1962, p. 204/62

2OJ No 124 of 28 November 1962, p. 2751/62 and 0J No 175 of 23 July 1968, p.

SecR 1974, p. 371

4R 1978, p. 1881
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Givihg judgment in Case 167/73 (Commission v French Republic) on

4 April 1974, the Court of Justice wpheld the Commission's view that,
although under Article 84(2) sea and air transport were not covered by
the provisions of Title 1V relating to the commorn transport policy until
such time as the Council decided to include them, nevertheless they were,
on the same basis as other modes of transport, subject to the general
provisions of the Treatyq. The judgment in Case 156/77 (Commission v
Belgium) on 12 October 1978 confirms that these provisions include in
particular the competition ruLesz. The sea transport sector is accord=

ingly subject to the provisions of Articles 85 and 86.

But Council Regulation No 141 of 26 November 19623 provicdzs that Regulation
No 17 of & February 19624, the first Regulation implementing Articles 85
and 86, does not apply to transport, while Regulation No 1017/68 of

19 duly 19685 applies the rules of competition only to transport by rail,
road and inland waterway. Sea and air .transport are consequently the

only branches 6f the economy where there are no detailed rulés applying

~.

the competition rules.

- In this field, pending the entry into force of such rules, Articles 88

and 89 provide the Legal basis for action by the Member States or the

Community:

= under Article 88, the authorities in Member States shall rule on the
admissibility of agreements and on abuse of a dominant position in
accordance with the Law of their country and with Article 85, in
particular para 3, and Article 86; " ‘

Te.c.R. 371

ZE.C-R. 1881 ) | _;"
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- Article 89 requires tﬁé Commission, in cooperation with the competent , 5
authorities in the Member States, who shall give it their assistance,
to investigate cases of suspected infringement of the principles of
the rules of competition. If it finds that there has been an infringe~

ment it shall propose appropriate measures to bring it to an end. If!
the infringement is not brought to an end, the Commission shall record
it in a reasoned decision. It may authorize Member States to take the

measures needed to remedy the situation.

This has two consequences.

The Commission cyrrently has not the power to enforce the rules of com=
pettion efficiently and consistently in the sea transport sector., In
order to conduct investigations and secure the termination of infringe=-

ments, it is dependent on the c00perat€on of the appropriate national

authorities.

On the other hand, in the absence of an implementing regulation, Articlés
85 and 86 are directly and fﬁLly applicable in each Member State. The »
nat fonal courts have jurisdiction to hear complaints relating to business
conduct contrary to those Articles and either to forbid such conduct or
not.

)
Concerning particularly the sea transport sector, there is a risk therefore
that there will be developed within the Community legal decisions which op
the one hand are not coherent.betuegn one Member State and another; and
which will also not take sufficien{ account of the specific character of
the business concerned, which could react to the disadvantage of both
ship-owners and users. 'The fact that the Commission has already received
three formal complaints about liner conferences shows that this risk is

real.

The need therefore to apply Articles 85 and 86 in a consistent fashion
throughout the Community and to assure shipowners as well as users 6f
transport a sufficient degree of legal security, requires in itself the
adoption of a regulation épplying the rules of competition‘in the sea
transport sector. '




4., In tﬁese :ircumstancés the Commission Has already made clear when it
submitted to the Councit a proposal for a regulation, that on the
ratification by Member States of the UN Convention relating to a Code .
of Conduct for Liner cOnferences1 it was not, in principle, opposed
to Liner Conferences 5ubject'to 3 detailed examination of the way they

functicn.

When it adopted its regulation2 the Council considered that it is recognised
that the stabilising role of conferences, by its nature, guarantees
regular services to shippers, but that it is necessary to avoid possible
breaches of the rules of competition of the Treaty by the conferences.

1t therefore invited the Commission to present to it a proposal for a
regulation concerning the application of these rules to sea transport.

II.

QUTLINE OF THE DRAFT

1. Article 87 of the EEC Treaty constitutes the lLegal basis for the proposed

regulation.

Paragraph 2 (c¢) of that article reguires the Council, on a proposal from
the Commission to define, if need be, in the various branches of the
economy, the écope of the provisions of Articles 85 and 86, The same
article foresees in paragraph 2(b) the need for thé adopted rules to take
account of the need to ensure effective supervision on the one hand, and
to simplify administration to the greatest possible extent on the other.
The {ommission has therefore, after a detailed examination of the organi-
sation and the functioning of the agreements in the sea transport sector,
proposed these detatied rules, respecting the principles set out in. '
Articles 85 and 86 while taking account of the peculiarities of this sector.
In particular, toking into account the experience the Commission has at the
presont +time in the ses tranaport sector, it proposes to explﬁde the sector
of bulk <{ransportation from the field of application of this regulations
The proposed regulation does not prejudge either the adoption of measures
pursuant to ‘Article 84(2), with a view to defining the elements of a
Community policy in the sector of sea transport, or the applicability of
the measures already adopted pursuant to that article, in particular
Regulation (EEC) No 954/79, |
— : .

;comrnése final, 15 December 1977 -

0J No | JST, 17 May 1079

U



“ Furthermore, the regutation foresees a legal exemption (that is, the

It equally takes account of‘the-fact that by virtue of Council Regulation <&
(EEC) No 954/79 concerning the ratification by Member States of the Uni*ed
Nations Convention on a Code of Conduct for Liner Conferences, a c0nsidirable
number of Conferences serving the Community will be subject to the Code

It is thus important that without prejudice to any measures which might :
complete or define the Code the regulation should avoid any contradiction

with it or with the related regulations.

ks

‘Article 85 of the Treaty sets out the principle of prohibition concerning

agreements which may restrict free competition. The consequence of that
principle is that the prohibitioﬁ on agreements (Article 85(1)) constitdtes
the rule and that exem9t1on can onLy be granted if the agreement satisties
all the conditions set out in Articte 85(3) of the Treaty. The exempt1jn
implies that the agreements remain in that respect under the supervision
of the Commission. Furthermore, if one or seberaL enterprises are in aé
dominant position the Commission must ensure that Article 86, prohibitiég

any abuse of a dominant position, is respected.

The Commission has recognised two major categories of agreements which ;
might benefit from a general exemption: agreements between sh1p-own1ng|
companies concerning the provision of regular services, called "liner ’
services"” (mainly conferences) and the agreements between the shippers, E }
their representatives or their associates and the conferences,\concerninL

the use of these services. '

recognition that the agreements in question are not agreements within the
meaning of Article 85(1)), for all the purely technical.agreements between
shipowners, The list of agreements set out in Article 3 of Regulation
(EEC) No 1017/68 has been repeated with the necessary amendments.

The rules on procedure in the regulation should give the Commission diregt
powers to 1nvest1gate the companies and direct means of action against

them if it finds out that they have been acting in a way wh1ch woutd not
justify an exemp§1on or would justify the revocation of an exemption given
pursuant to Article 85(3), or would constitute an abuse of a dominant pogition
according to Article 86. ' '
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. Thene procedural rules refleoct, indluding necessary changes, the
provisions already set out in Council Regulation (EEC) No. 1017/68..

«  III.

COMMENTARY ON THE ARTICLES

Article 1

In view of the jurisprudence of the Court (1) the regulation affects
all sea transport services other than bulk ~which may affect-trade
betwoen Member étates. In principle it applies to all sea transpert

to or from a Cdmmunity port, even if it concerns transport between

the Community and a third oountry. Restrictive or asbusive practioeé

on lines between the Comumunity and third countries may in fact affect
trode between Member States by influencing the oompetitive position

of the ports and the undertakings in their area of influenoe, even if
potential, and by disturbing the usual flows of transport at Community

-

level of both exports and 1mports.

Article 2 ,

The list of exceptions hardly differs from that of Article 3 of Regulatioh

(EEC) No. 1017/68. Account has been taken in particular of the fact this
regulation only applies to one mode of transport,. 7

o/v

(1) cf. considerations put forward by the Court in the following
judgements
l. Case 22/71 Béguelin Import ve SACL Import-Export European
Court?s Reports 1971, Volume XVII, 949, pe 959, aragraphs 10 and 11,

2, Case 48/69 Imperial Chemical Industries Ltde ve Commission 1972,
Buropean Court's Reports Volume XVIII,6l9, pe. 665=6664 :

3, Cases 6 and Z/?B, Commercial Solvents ve Commigsion 1974, European
Court's Reports 223, . ps 254=256.

4o Case 36/74, Walrave and Koch ve Union (yoliste Inisrmationale 1974,
Eurcopean Court's Reports, 1405, pe 1421,
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+ Article 3

Article 85(3) of the Treaty permits the exemption of a category of
agreements from the prohibition set out in Article 85(1). It seems
advisable to grant such an exemption by catégory to all conference
agreements between shipowners. The conferences represent a consid-
erable part of the transport committed to regu{ar sea services
throughout the world, and the fact that UNCTAD has devised a “Code
of Conduct for Liner Conferences'" implies in principle the recogni- E
tion on a world-wide level of their beneficial role. ' |

The exemption;concerns the fixing of prices and so-called rationali-f
sation agreements. - | j
As far as prices are concerned, account must be taken of the fact [
that sea transport, more than any other mode of transport, is charac%
terised by considerable fluctuations, both business and seasonal, é
in demand for carqo capacity. To this first cause of instability in;
the level 6f freight is added, as far as capacity is concerned, a

cause which all modes of transportation have in common, that is the |
very considerable price varjations resuLEing from marginal offers %
by shipowners wishing to avoid return voyages in ballast or to com=

L)

plete their cargoes.

The instability of freight which would result from the total absence

of market regulation would be unfavourable to carriers and users:

- to the carriers who could not base themselves on any forecasts

of profitability in order to run, maintain and renew their fleets

A Y]

and who could not give the users a reliable service at fixed prices

~ to the users who could only count on transport under certain con-
ditions, who would be submitted to excessive and unforseeable
variations in freight rates and who, in the longer term, QouLd
suffer from a gradual deterioration of the service offered because
the fleet had not been modernised. ' '

P



Both the shipowneré'andthe users try, through price agreements, to

introduce some stability in ocean freights,

Rationatlization agreements are the logical consequence of price agree-
ments., In order to avoid competiticn extending to oifeis of capacity
avaitable but also t¢ ensure & proper service for "difficult” ports,

the shipowners have conctuded agreements concerning calls and capacity.
The most elaborate agreements foresee a sharing of tonnage and even
revenues, which assures a regular transport of the merchandise alongside,

evern that which is the least remunerative.

Art igisr 4

A cartain nunber of canoqiﬁoﬁa are imposed aor members of conferentces.

f'i'

The generatl dmspos1twon of Aeticle 7901} of the Treaty which probibics

iy

iscriminaticn on the sole grounc of country of origin or destinaticn

[N

[
af the goods trgnspcrted}mrsbeeﬁfwxained. Fur he.mcreﬂ the ¢onditions
impused concerning fidelity agreements, by which the conferences try
to secure for a2 certain periced the cus of the shippers ar forwarding
agehtsﬁ pave as their cbject that the Lzst mentioned:

-
[

~ retain their freedom to chose their carriers and their port;

2. may release themselves from theis commitment within a reasonable
time period, and
3. may not have imposed upon theam clauses or types of agreew

ments which would restrict their freedom too much.,

Finally %n order to avoid encroaching on an area regulated by Councgil
" Reci:iation (EEL) No 1017/68 one condition protects the freedom of choice

of the users so far as Lland legs are concerned,

Article 5

A certain number of obligations is laid on the members of conferences:
Prices and the condiiions must be transparent: it must be poésible for
the users to have eésy access 1o fhem. Furthermore, taking actount of the
fact that the rules on competition contain principles that are part of
Public order in the Community, the Commission must be informed about the
results of private processes of arbitration, in order to avoid that tﬁese

processes are not used to evade the application of the competition rules,




Article 6 2 ‘

It is advisable to exempt possible agreements between shippers an the

one hand, normally represented by their shippers' Councils, or freigh

h

hand conferences, insofar as their recommendations can be described as

forwarders, normally represented by their associations, and on the ot

agreements which result from consultations between them, and which hav

no binding force. This in effect recognises the beneficial character

of consultations which bring shipowners and users together and gives
them, in the Community, the legal security which has been refused the@

in certain countries. ’ i

Article 7 {
i

!

This ‘article repeats a standard provision which appears in all regula
containing group exemptions providing for tﬁe withdrawal of the group
exemption while keeping open the possibility for the agreement in queé
to benefit from an individual exemption. E
However, on account of the special role and the economic importance of
Liner Conferences provision has been made for the Commission to send

recomnendations to the interested parties before taking decisions.’

Article §

The Commission recogniseé that it was convenient while respecting the

basic principles of the competition rules of the Treaty, s¢ far as the
territorial field of'application is concerned (theory of effect), as w
as the Limits taid down by the Treaty by way of exemption, to provide

procedures which would prevent pessible conflicts with the Laws of cer
third countries concerning competitioh, in the case where such conflic
could be prejudicial to the jmportant c0mmerciaL and maritime interest
of the Community. The present article provides that if a problem shou
arise the Commission wifL, at the earlisst opportunity, undértake cons
tions with the authorities of third countries, Furthermore it will re
to the Louncil within a period of three years and make proposals for?l

ments to the regulation as may be necessary.’

Articles 9 toc 28
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As far as the rules of procedure are concerned, it has seemed advisabl
repeat the structure and the wording of Regulation No 1017/68, which e
the general rules of application «f Articles 85 and 86 to transport ot

é to »
dtablished

Her




[ ———

than air and sea transport. To a certain extent the regulation takes

into account the specific features of the whole of the transport sector,

‘notably by streamlining procedures and making them more flexible,

Thus, under Regulation No 17, the application of Article 85(3) requires

notification of agreement by undertakings, application for exemption by

them and an individual decision by the Commission. Regulation No 1017/68

however, requires that agreements, decisicns and concerted practices which

satisfy the conditions of its Article § - closely following Article 85(3)

" of the Treaty = can be made by the jnterested parties without intervention

by the Community authorities. ;f for reasons of Legal security the under-
takings consider it necessary, they can apply tec the Commission in order
to benefit from the aforesaid Article 5, the expiry of certain time Limits
being equivalent under certéin conditions to the granting of an exemption
by the Commission. Article N of this Regulation adopts fhe_prQCedure of
Regulation No 1017/68. o '

Two declarations have been drafted regarding this’éegutatéon. The first

15 meant . to reﬁoncite the dispute machinery of the UN Liner Code and EEC
Regulation 954 with procedural action under the present Regulation. The
second is intended to bring out the special characteristics of the shipping
sector inthe assessment of the situations referred to in Article 86 of

the Treaty. They will be traﬁsmitted to the Council for inctusion in its-
Minutes and will be published in the Qfficial Journal at the ?ime of publi-

cation of the draft Regulation.
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: ANNE X
TECLARATIONS WHICH T COMMISSICN OQULD IORMALLY HAVZ INSCRIE=D

IN THE ROCORDG 0F THE COUNCIL

Caclaration concerning Article 25(3) of the Code of Conduct

for Liner Conferences

"Sefore deciding to commence any procedure for the application
of the present Regulation, the Commission shall have regard
also to the consultation and conciliation procedures of the
Convention on a Code of Conduct for Liner Conferences and

to the procedures for settling disputes envisaged by Council
Regulation (EEC) NO 954/ 79 of 15 May 1979.,"

Declaration on the app[icatioh of Article 86 to the shipping sector

"As regards the application of Article 86 to the shipping
sector, the.Cormission notes that the hehaviour which is
prohibited by this Article (abuse of a dominant position)
is by its nature of a serious kind, This is underlined
by the fact that this Article, unlike Article 85 in its
third parajrach, makes no provicion for its rules to be
declared inapplicable, 1In applying this Article and in
particular in deciding what constitutes an abuse of a
dominant position the Commission will have regard also

to the particularities of the shipping sector, such as
its rmarket structure, its international dimension, the
possible effects of provisions of international conven~-
tions to which Member States are contracting parties,

the presence of competition coming from state trading
countries and the aspirations of developing countries.”
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Courcil Fegulation (EEC)Y No of Laying
down detailed rules for the application of Articles 85 and && of the

-

Treaty to maritime transport

% THE COUNCIL OF THE EUROPEAN COMMUNITIES,

? raving }egard t0o the Treaty estabt1sh1ng the European Ec0nom1c Commun1ty,
z and in part1cuLar Article 87 thereof,

g having regard to the proposal from the Commission,-

1 .

i ) ) . .

é Having regard to the opinion of the Egrcpean'ParLiament,

§ Having regurd to the opinion of the fconomic and Social Committee,

H : : ' :
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e X
~
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1. Whereas the rules on competition form part of the Treaty's general provisiohs
which also apgly to maritime transport; whereas detailed rules for appLyinQ M

those provisions are set out in the Chapter of the Treaty dealing with the

WY RALITANT T L P ) Y T

rules on competition or are to be cdetermined by the procedures Laid down therein;

2. whereas according to Council Regulation No 1411, Council Regulation No 1?2 does

TR VIR

not apply to transport, and whereas Council Regulation (EEC) No 101?/683 applies
to inland transport only; whereas, consequently, the Commission has no means at
present of investigating diréctLy cases of suspected infringement of Articles 85

and &6 in maritime transport; whereas, moreover, the Commission lacks such? .o

powers of its own to take decisions or imgose penatt1es as are necesary for, 1t

to bring to an end infringements established by it;

s T

e R

. 3. Whereas this situation necessitates the adoption of a regulation applying tﬁe
rules of competition to maritime transport similar to the regulations cover!ng
. ’ - . !
other intang transport and other sectors of the economy; whereas in the Last

recital to Council Regulation (EEC) No 954/79 concerning the ratification by

S R T 5 hats

Member States of the United Nations Convention on a Code of Conduct for Linér

ey

ahen

Conferencesa the Community lajd down an 1mpcrtant element of its policy concern1ng 'S

maritime transport; whereas this element will include the application of the

s

'
]
]
B

ode of Conduct to a considerable number of Conferences serving the Community,

while many other Conferences serving the Community probably will not come uqder =
the Code; whereas the Council has foreseen the future participétion pf the | |
E Community in the Convention on the (ode; whereas the régutatﬁon applying the é
competition rules to maritime transport foreseen in the lLast recital of

Regulation (EEC) No 954/79, shdu}d take account of the adoption of the (ode

LY

whereas, as far as Conferences adhering to the Code of Coriduct are concerned,

the regulation should, while avoiding cowtrad1ct10ns u1th the Code, if i

'

necessary complete or make it more precise.

3r ey

1OJ No 124, 28 November 1962, p. 2751

264 No 58, 10 July 1962, p. 1655

3OJ No L 175, 23 July 196§, p. 1

‘OJ No L 121, 17 May -1979, p. 1




4.

7.

Ctransporiation from the field of appliecation of this regulation;

Wiasean Larlo o wrrnant af She preassel caparivnes which tho Goamission has . -

cuncerning nariticno Leanpport, 1t appears proferable to oxelude bulk s

whereos this requlation must be inspired by the double necesﬁity; on the one
hand to provide for implementing rules that enable the Commission to assure ¢
that competition” is not unduly distorted within the Common Market, and on the

other based to avoid an excessive regulation of the sector;

whereas tnis requlation must define the scope of the provisions of Articles 85
and #6 of the Treaty, taking into account the distinctive characteristics of
Maritime traa.poft; whereas restfictive practices or abuses concerning maritime
tranwport Letween third countries or within o Member State aré untikely as a '
gereral rule appreciably to affect trade between.Member States; -whereas, trade
between Member States on the other hand, it very likely to be ‘affected where
such restrictive practices or abuses concern international transport, including
intra-Community transport, from or to (ommunity ports; whereas such restrictive
practices or abuses may influence competition, firstly, between ports in
d{fferent Member States by altering their respective catchment areas, and secondly,
between activities in those catchment areas, and disturb trade patterns within
the Common Market; whereas, consequently, the regulation should apbty solely to

the latter restrictive practices and abuses;

Wheress certuin types of technical agreements, decisions and concerted practices
may be excluded from the prohibition on restrictive practices on the ground that

they do not, as a general rule, restrict competition;

wWhereas provision shoulg be made for block exemption of Liner conferences;
whereas, as the last recital to Council Requlation (EEC) No 954/79 states,

liner conferences have‘a stabilizing effect, assuring shippers of reliable
services; whereas they contribute generally to providing adequate éffitient
scheduted maritime’tranSport services and give fair consideration to-the interests
of.users; whereas such results cannot be cobtained without tﬁe cooperation that
shipping companies promote within conferences in relation to rates and, where
appropriate, availapility of capacity or sliccation of cargo fof-éhiphent, and
even income;  whereas in most cases coﬁferences continue to be supject to
effective competition from both non~conference scheduled services and tramp
services and, in certain circumstances, from other modes of transgort; whereas,
moreaver, the mobility of fleets, which is a characteristic ‘eature of the structure
of availability in the shipping fiéLd, subjects conferences to constant -

competition which
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10.

.they are unasble as a rule to eliminate as far as a substantial pro-

- quayside services not covered by the freight charge or by'other changes

. 4

portion of the shipping services in question is concerned;
Nherea:,.hguo;er, in order to prevent confereB;es from engaging in
practicés which are incompatible with Article 85(3) of the Treaty,
certain conditions and obligations should be attached to the exemption;

,.‘ , i . ;
Whereas the aim of the conditions must be to prevent conferences frgm
imposing restrictions on competition which are not indispensable to?
the attainment of the‘objectives on the basis of which exemption isé
granied; whereaé, to this end, conferences must nof, in respect of
a given route, apply rates and conditions of carriage which are

differentiated solely by reference to the country of origin or destin-

ation of the goods carried and thus causes within the Community deflec~-
tions of trade that are harmful to éertain ports, shippers, carriers

or providers of services ancillary to transport; whereas, furthermdre,
loyalty agreements should be permitted only in .accordance with rules

which do not restrict excessively the freedom pf users and consequethy
competition in the shipping industry, without prejudice, however, tg
the right of a conference to 1mpose penalties on users who seek by 1m-
proper'meéné to evade the obligation of loyalty required in exchangé
for the rebates, reduced freight rates or commiésion granted to them
by the cohference;‘ whereas‘usérs mgﬁt Se free to determine the undér-

takings to which they have recourse in respect of inland transport gr

agreed with the shipping Line;

-

Whereas certain obLigatiqns should also be attached to the exemption
whereas in this nespéct users must at all times be in a position to
acquaint ‘themselves with the rates and conditions of carriage apried
by membcrs of the conference, since in the case of inland transport
organised byrshippers, the latter continue to be subject to Council
ngulation (EEC)Y No 1017/68& applying rules of competition to transpgrt

by rail, road and inlandg waterway; whereas provision should be mad
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12.

14.
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53

that uwards given at arbitration and recommendations made by
conciliators and actepted by the-parties be notified forthwith
to the Cormmission in order to enable-it to verify that conferences

are not thereby exempted from the conditions‘providéd for in the -

'regutat1on and thus do not 1nfr1nge the Community public policy

£ Arti z 85 and E6.

Wwhereas consultations between users or assqg{atjons of users and
confercnces are Liable to secure more efficient operation of mari- N
time transport services which takes better account of users' require-
ments; _Qhereas, consegquently, certain restrictive practices which

could ensue from such consultations should be exempted;

Wheress there can be no exemption if the tonditioné set out in

Article 85(3) are not satisfied; whereas the Commission must there=-
fore have power t0-take the appropriate measures where an agreement

or concerted practiqe ouwing to special circumstances proves to have
certain effects incompatible with Article 85(3); whereas, in view

of the specific role fulfilled by the conferenées.in the .sector of

the Liner services, the reaction of the Commission must -be progressive
and proportionate; whereas the Commission must consequently have

power first to address recommendations, then to take decisions;

Whereas the automatic nullity provided for in Article 85(2) applies
only to the elements of the agreement caught by the prohibition of

Article 85(1) and appL1es to the agreement in 1ts ent1rety only +1f

those elements do not appear to be severable from the whole of the

agreement; uwhereas the Commissidn‘mﬁst therefore, if it finds an

infringement to the block exemption, either specify what eLements-

of the agreement are caught by the prbhibitfdn and consequently auto- ’

matically void, or indicate the reasons why those eLements are not

severable from +he rest of the agreement and’ why the agreement 15 there-

fore void in its ent1rety,
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Wnereas, in view of the characteristics of internationzl
?
maritime transport, acesunt should be taken of the fact that

the application of this remuwlation to ceriain restrictive

practices or abuses may result in conflicts with the laws and
rules of certain third countriés and prove harmful to important ;
Commuﬂity trading and shipping interests; whereas provision

should be made therefore that in such cases the Commission will
endeavour to seek with the third countries concerned solutions
capable of safeguarding those interests; o g

Whereas the regulation must make provision for the procedures, :
decicion-making powers and penalties that are necessary to ensure ;
compliance with the prohibitious laid down in Article 85(1) amd |
Article 86, as well as the conditions governing the implementationi
of Article 85(3); o

i

1

Whercas account should be taken in this respect of the procedural
provisions of Regulation (EEC) No 1017/68 applicable to inland
transport operations which takes sccount of certain distinctive

features of transpert operations viewed as a wholeg

Whereas, in particular, in view ¢f the special characteristics of
maritime transport, it is primarily the responsibility of under
fakings to see to it that their agreemenis, decisions and concerted
practices conform to the rules on competition, and conﬁequently

their notification to the Commission need not be made compul S0rys

Whereas in certain circumstances undertakings way; however, wish
to apply to the Commission for confirmaition thait their agreements,
decicions and concerted praciicea are in conformity with the prow

visiens in forcej whereas a simplified procedure should be laid
down for such caaeé;

HAS ADOPTZED THIS REGULATION :
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SECTION 1

SUBSTANTIVE PROVISIONS

"Article 1

Subject matter and scope of the requlation

This regulation lays down detailed rules for the application of

Articles 85 and 86 of the Treaty to maritime transport,

It shall apply only to international maritime transport operations oOther

.

than butk transports from or to one or more (ommunity ports,

Article 2 &

Statutory exception for fechnical agreements

The prohibition Laid down in Article 85{(1) of the Treaty shall not

apply to agreements, decisions or concerted practices whose sole

object and effect is to athieve technical improvements or cooperation

by means of:

{a)

(b)

the introduction or uniform application of standards or types
in respect of vessels and other means of transport, eQU1pment,
5uppL1es or f1xed 1nstalLat10ns-

¢
the exchange or pooling, for the purpose of operating transport
serv1ces, of vessels and other nodes of transport, staff,

equipment or fixed 1nstaLLat1ons-
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{¢) the orgunisation and execution of successive ar supplementary

maritime transport operations and the establishment and

~a

application of inclusive rates and conditions for such operations|

(d) the coordination of transport timetables for connecting routes;

(e) the bulking of individusal éonsignments;

(f) the establishment or application of uniform rules concerning the .
structure and the conditions governing the applicatiom of tréns-%
port on condition that such rules do not d1rectty or 1nd1rectly
fix rates and conditions of carriage; : : 5

i

The Commission shall, if necessary, submit to the Council proposals §

for the amendment of the list contained in paragraph 1 of this artéc@e.

‘Article 3 -

Exemption for acreements between carriers concerning the operation of

scheduled maritime transport services.

A Liner conference means a group of vesseL—Ope}ating‘carriers which
provides Liner services for the.carriage‘of cargo or passengers on
a partﬁcutar route or routes within specified geograpnical limits
and which jointly fixes freight rates and any other conditions for

those services,

Agreements, decisions and concerted practices of all or part of the
members of a conference or of éeveral conferences are hereby exempted
from the prohibition in Article &5(7) of the Treaty, subject to the
conditiors imposed by Article 4 of this regulation, when they have

one or more of the following objects:

T e
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(a)

(b

(e

(ct)

(e)

()

the fixing of the above-menticned rates and conditions of

carriaye and, as the case ma? be;

the coordination of shipping timetables, sailing dates or

dates of cat(s;
tha .determination of the frequency of sailings or calls}

the coordination or allocstion of sailings or calls among

memcers of the conference;

the regulation of the carrying capacity offered by each

member;

the allocation of cargo or revenue among members.

Article 4

fonditions attaching to exemption

The exemption provided for in Article 3 shall be granted subject

to the following conditions:

1-.-

-

A conference shatl not, within the common market, cause detri=

ment to certain ports, shippers, carriers or providers of

services ancillary to transpdrt by applying for the carriagé
of the same goods and over the same transport link, rates .
and conditions of carriage which differ according to the.

country of origin or destination of the goods carried.

‘Where'a conference shall offer shippers orforwarding agents the

oprortunity of entering into loyalty sgreements entitling them
to retate or reduced rates of freight, or where a conference offers
forwarding - agents the opportunity of concluding loyalty

agreements entitling them to commission:

(a) Each conference shall offer shippers or forwarding agents

a system of immediate recates or the choice between such
a system and a system of deferred rebates.. '



(b

(c)

(d)

. . =10 - ' ]
Under the system of immediate rebntes each of the parties shall
be entitied to terminote the Loyultly asgreement at any time with=

out penalty and subject to a period of notice of note more than

six months,

Under thé system of deferred rebates neither the loyalty period
on the basis of which the rebate is calculated nor the subsequent
Loyalty period required befare payment of the rebate may exceed

six months., \ o

A conference may not refuse to enter into a new Loyalty agreement
on the ground that a shipper hac previously terminated such an
agreement. -

The conference shall, after having consulted those concerned, their

representatwve or the1r associations, draw up a List of cwrcumstances

in which sh1ppers or forwarding agents are released from
their obligation of Loyalty. These shall include:

- c¢ircumstances in which consignments are dispatched from or to

.a port not served by the conference, and

- those in which waiting time at a port exceeds a period to be
determihea for each port and for each commodity or class of
_commodities following consultation of the shippers and forwarding

agents directly cencerned with the proper servicing of the port.

The conference shall however be informed, in advance, by the shipper qr

forwarcing agent, within a specified period, of his intention to
dispatch the consignment from a port not served by th? conference
or to make use of a non-conference veéseL at a port served by the
conference as soon as he has been able to establish from 'the pub-
lished schedule of sailings that th2 maximum waiting period witl
be exceeded.

Loyalty arrangements shail apply:

- only to consignments of goods covered by the c¢onference tariff

for shipment solely from the ports sefved by the conference, and
. /

i
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o1 - | 2.(

'

= in respect of which the shipper or forwarding agent is entitle.d
or able to cetermine the carrier under the contract for the pur= .

‘chase, sale or transfer of the goods-

{e) The conference shaLL not prohibit the shibper or forwarding agenf
froﬁ using modes of transport otHer than maritime transport,
nor may it deprive the shipper or forwarding aéent of the right to
choose the poftof‘con;ignmentwand the carrier from among the ports

" served by it and the vessels that it opérates.

The conference shall nevertheless be entitted to impose penalties on

‘a sh1pper or forwarding acent in respect of any 1npr0per use made of the

prov1s1ons of subparagraphs (¢}, (d) and (e) above with a view to
evading his obL1gat1on of‘LoyaLty; '

Shippers, forwarding agents anc cohsignees shall be entitled to approach

the undertakings of their choice in respect- of inland tranéport
operat1ons and quayswde services not c0vered by the fre1ght ctharge or
charges on uhich the sh1pp1ng Line and the sh1ppers or foruurd1ng agents
have agreed.

F

© Article 5

Obligations attaching to exemption

The exemption\provided‘for in Article 3 shall be granted subject to

, the following obligations:

1. Users shaLL‘at'aLL times be enabled to acguaint themselves’with
the rates and conditions of carriage applied by members of the
conference; particulars to be specified shall include the conditions
governing loading and unloading, the exact extent of the services
covered by the freight charge or by any other charge levied by the
shipping L1ne, and custcmary pract1ce in SUch matters,

] - - -
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2. Award: giuen at-arbitration and recommendations made by conciliators
that are accepted by the parties shall be notified forthwith to the
Commission when they resolve disputes relating to the .practices of
conferences referred to in Article &, '

Article 6

Exerption for ayreements between shippers and conferences con=

cerning the use ' of scheduled maritime transport services

The prohibition Laid down in Article 85(1) of the Treaty shall not.

apply to agreements, decisions and concerted practices between sh1pper$ or
forwarding agents, or between the Latter or their asaoc1at1ons, on the

one hand, and conferences, on the other, concerning the gquality, rates

and conditions of scheduled maritime transport services.

Article 7

Monitoring of exempted agreements N

Where fhe persons concerned are in breach of an obligation which,
pursuant to ArficLe 5, attaches to the exemption provided for in
Article 3 of this regulation, or where, owing to special circum=~
stances, ,agreements, decisions or concerted practices which qualify
for the exemption provided for in Articles 3 or 6 of this regulation,
have nevertheLeSs effects which are incémpatibte with the conditions
Laid down in Article 85(3) of the Treaty, the Commission may, in order

1o put an end to those effects cr breaches and under the conditions

Laid down in Section Il of this fgéuLation,
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an’ pnr 1‘ole the a‘bovc rrrw-tzored :.n‘terest w1th .tne respeﬁt

'l‘he Conm:.ss:r.on shall, wrl'.hm three years of the en'l:ry m‘to force
of th:.s regulat:.on, report to the. C:ouncz.l on. expemence ga.med in :
thl.i roga.rd and maka propoca.ls for urh a.mendmonts to the reguIa‘cion_‘
as m.g o nocounnry in the 1iyht or tha.t axpericnce. o

m
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RULES OF PROCEDUKRE

Article 9

Procedurec on compiaint or on the (ommission's own initiative

Acting on receipt of a complaint or on its own initiative, the'Cqmmi§sion
shall initiate procedures to terminate any infringement of the provigions of

Articles £5(1) or 86 of the Treaty or to enforce Article 7 of this
Regulation. ' . 7 ;

Complaints may ce submitted by: .

a’ Member States;

b) natural or Legal persons who ctaim a legitimate interest. !

Article 10

Resutt of procedures on complaint or.on the Commission's own initiative >

1. Where the Commission finds that there has been an infringement of Arti-
cles 85(1) or 86 of the Treaty, it may by decision reguire the unde¢takings'

or associations of undertakings concerned to bring such infringement . to
an end. '

Without prejudice to the other provisions of this Reguiation, the Commission
may, before taking a decision under the preceding subparagraph; address

to the undertakings or associations of undertakings toncernzd recomme¢ndations
for termination of the infringement.

2. Paragraph 1 shall apply also to cases falling within Article T.

3. If the Commission, acting on a complaint received, concludes that on
the evidence before it there are no grounds for intervention under Afticles
85(1) or &% of the Treatyor Article 7 of this Regulation, in respect|of any

agreement, decision or practice, it shall 4dssue a decision rejecting|the
complaint as unfounded.
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“4. If the lommission, whether acting on a complaint received or on its

own initiative, concludes that sn agreoement, decision or concerted practice

"satisfies the provisions both of Article £507) ard of Articfe 85(3) of the

Treaty, it shall issue a decision applying Article 85(3), Such decision
shall indicete the date from which it is to take effeut This date may be

prior to that of the decws1on,

Article 11

g Acplication of Article 85(3)~objections

1. Undertakings and azsociations of undertakings which seek application
of Article 85(3) in respect of agreements, decisions and concerted ,
practices falling within the provisions of Article 85(1)-to which they are

parties may submit applications to the Commission.

2. If the Commisgbn judges an appticatiou admﬁésibLe and is 1in possession
of all the available evidence, ard no action under Article 9 has been '
taken against the agreement, decision or concerted practice in question,
then it shall publish as soon as possxbte in the Official Journal of the
European Communications a sunmary of the appL1cat1on and invite all .

v

interested third parties to submit their comments to the Commission within
thirty days. Such pubLicétion,shaLL have Eegéfd to the legitimate ;
interest of undertakings in the protection of their busigéss secrets.

3. Unless the Commission notifies applicants, within ninety days from
the‘date 0ot such pubLication in the Official Journal of the curopean
Communities, that there are serious dogbts'as to the applicability of
Article ES(3), the agreement,‘decision or concerted prabtice shall be
deemed exempt, in so far as it conforms with the description given in

the application, from the prohibition for the,timelaLready elapsed and

for 3 maximum of three years from the date of publication in the Official

Journal of the European Communities.

'1f the Commission finds, after expiry of the ninety-day time Limit,

but before expiry of the three-year period; that the conditions for
applying Article 85(3) are not satisfied, i1t shall issue a decision

declaring that the prohibition in Article 85(1) is applicable. Such

_ decision may be retroactive where the parties concerned have given inaccurate

information or where they_abuse the exemption from the provisicns of
Article 85(1). '

i

D T TR T T

oA, T 1T




FRTI g

/
4, If, within the ninety-day time Limit, the Commission notifies
applicants as referred to in the first subparagraph of paragraph 3, it
shall examine whether the provisions of Article 8 (1) and of Article 85#3)

are satisfied. E

I1f it finds that the provisions of Article 85(1) and of Article 85(3) are
satisfied it shall issue a decisioh ahplying.Article'85(3). The decision
shall indicate the date from which it is to take effect. This date may be

grior to that of the application. o ’

Article 12

Duraticn and revocation of decisions applying Article 85(3)

1. Any decision applying Article 85(3) taken under Article 10(4) or u4der
- the second subparagraph of Article 11(4) shall indicate the perioddfor§
which it is to be valid; normally such‘period‘shaLL not bg_less than gix

—years, Conditions and obligations may be attached to the decision.

2. The decision may be renewed if tihe conditions for applying Article 85(3)
continue to be satisfied.

f
3. The Commission may revoke or amend its decision or prohibit specified.

acts by the parties:

(a) where there has been a change in any of the facts which were basic
to the making of the decision; '

(b} where the parties commit a breach of any obligation attached to the

, ' ‘ ‘ i

gecision; . - !

(¢) where the decision is based on incorrect information or was inducep

by decevt;

(d) where the parties abuse the exerption from the provisions of Article
85(1) granted to them by the decision.

In cases falling within (p), (¢ or (d), the decisijon may he revoked With
retroactive effect. ' ‘

"

Article 13

Powers :
———— i
!

Subject to review of its decision by the Court of Justice, the Commisshon

shall have scle power: : . ' i



- to impose obligations pursuant to Articlte 7

-

- to issue decisions pursuant to Article 85(3).

i

The authorities of the Member States shall retain the power to dec1de whether 7
any case falls within the provisions of Article 85(1) or Articte 85(3),

until such time as the Commission has initiated a procedure w1th a view
to.fbrmuLat}ng.a decision in the case in guestion or has sent no;ification
as'provided for in the first subparagraph of Article 11(3),

Article 14

Liaisons with the authorities of the Member States

i

1. The Commission éhall carry out the procedures provided for in this
Regulation in close ahd constant Liaison with the competent authbrities

of the Member States; these author1t1es shall have the r1ght to express
their views on such procedures.

2. The Commission shall immedistely forward to ihe_competent'authofitieS‘
of the Member States copies of the complaints and apblications, and of the
most important documents sent to it or which it sends out in the course of ~
such procedures. '

3; The Advisory Committee on Restrictive Practices and Monopolies in the
Transport Industry established by Article 16(3) of Regulation (EEC) No

1017/68 of the Council shall be consulted pridr to the taking of any decision .
fellowing upon a procedure under Article 9 or of any decision under the

second subparagrapﬁ of Article 11(3), or under the second subparagraph of
paragraph 4 of the same Article, The Advisory (ommittee shall also be

consuLted pr1or to adoption of the 1mpLement1ng provisions provided for in
Art1cte 27. '

4. Consultation shall take place and the Committee will deliver its opinion
in accordance with the rules Laid down in Article 16¢(5) and (&) of the
Regulation referred to in paragraph (3) of this Article.
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Article 15

Consideration by the Council of gquestions of principle concerning the common

transpcert pelicy raised in connection with specific cases

1. The Commission shall not give a decision in respect of which consultation
as laid down in Article 14 is compulsory until after the expiry of twenty

days from the date on which the Acdvisory (Committee has delivered its Opini?n.

2. Before the expiry of the period specfijed in paragraph 1, any Member
State noy reGguest that the Counc1L be convened to examine wwth the chm1ssﬂon
" any question of principle concern1ng the common transport policy which such

Member State considers to be involved in the part1cutar case for dec1510n.;

The Council shall meet within thﬁrty days from the request by the Member
State concerned for the sole purpose of considering such questions of

principle.

The Commission shall not give its decision until after the Council meeting,

3. Further, the Council may at any time, at the request of a Member State
or of the Commission, consider general questions raised by the implementatijon

of the competition policy in the sea transport sector.,

4, In all c3ses where the Council is asked to meet to consider under
paragraph 2 questions of principle or under paragraph 3 general guestions,
the Commission ShalL, for the purposes of this Regulation, take into account

the policy guidelines which emerge from that meeting.

Article 16 _ _ )
(deleted) - .
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Article 17

Reguests for information ‘ ' L ' "

1. In caréying out the duties assigned to it by this Régutation, the

. Commission may cbtain all necessary information from the Governments and
competent authorities of the Member States and from undertak1ngs and
assoc1at10ns of undertak1ngs.

2. When sending a request for information tb an undertakingior association
of undertakings) the Commission shall at the same time forward a copy of the
request to the competent authority of the Member State in whosé_ferritory'the!
seai of the undertakings is situated. ‘ \

3. In its 'r‘équest,- the Commission éhaLL state the Légal basis and the purpose
of the request, and also the penattmes prov1ded for in Art1cLe 20(1)¢(b) for
suppLy1ng 1ncorrect 1nformat1on.

4. The owners of the undertakings or their repreSentat1ves and _in the

case of LegaL persons,~compan1es or firms, or of associations hav1ng no

Legal personality, the person authorised to represent them by Law or by

their constitution, shall be bound to supply the information reguested.,

S. Where an uhdertaking or association of-undertakings does not supply

the information requested within the'time Limit fixed by the Commission,

or supplies incomplete information, the Commission shall by decisioh reguire
the information to be supplied.  The decision shall specify what information
is required, f{x an app}opriate time limit within which it is to be supplied
and indicate the penalties provided for in Article 20(1)(b) énd Article 21{(1) ()
and the right to have the deiision reviewed by the Court of Justice..

P



6. The Commission shall at the same time forward a copy of its decision
to the competent authority of the Member State in whose territory the se?t
of the uncertaking or association of uncdertakings is situated.

Article 18

Investications by the asuthorities of the Member States

1. v At the request of the Commission, the competent authorities of the
Member States shall undertake the investigations which the Commission
considers to be necessary under Article 19(1), or which it has ordered
by decision pursuant to Article 19(3). The officials of the competent
authorities of the Member States responsible for conducting these investi-
gations shall exercise their bowers upon production of an authorisation|in
writing issued by the competent authority of the Member State in whose
territory the investigation is to be made. Such authorisation .shall i
specify the subject matter and purpose of the investigation. §
2. If so requested by the Commission or by ‘the competent authority of ithe
Member State in whose terrifory the investigation is to be made, the :
officials of the Commission may assist the officials of such authority?in
carrying out their duties. g

4

Investigating powers of the (ommission

. |

1. In carrying out the dutiés assigned to it by this Regulation, the
Commission may undertake all necessary investigations into undertakings
and associations of undertakings. To this end“the.officiats authorised
b? the Commission are empowered;. * |

(a) to examine the books and other business records;

: v
N .

(b) to take copies of or extracts from the books and business records;

(¢} to ask for oral explanadons'on_the spot; ' '

(d) to enter any premises, Land and vehicles of undertakings.

.
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3

2. The officials of the Commission authorised for the purpose of these
investigations shall exercise their pcwers upon production of an
authorisation in writing specifying the subject matter and purpose of the
investigation and the penalties provided for in Article 20(1)(e) in cases

where production of the required books or other business records is incomplete.

e
3

In gcod time before the investigation, the Commission shall inform the
competent authority of the Member State in whose territory the same is to

be made of the investigation and of the identity of the authorised officials.

3. Unaertakings and associations of undertakings shall submit to
investigations orderéd by decision of the Copmission. The decision shall
specify the subject matter and purpose of thé inﬁestigation,'appoint the
‘date on which it is to begin and indicate the penalties provided for in
Article 20¢1)(c) and Article 21¢1)(d) and the \

right to have the decision
reviewed by the Court of Justice,

~

4. The Commission shall take decisions referred to in paragraph 3 after.
consultation with the competent authority of the Member State in whose
territory the investigation is to be made,

5. 0fficials of the competent authority of the Member‘Stateiin whose
territory the investigation is to be made, may at the request of such

authority or of the Commission, assist the officials of the Commission in
carrying out their duties. ' A '

6. Where an undertaking opposes an investigation ordered pursuant to this
Article, the Member State concerned shall afford the necessary assistance to
the officials authorised by the Commission to enable them to make their .

jnvestigation. Member -States shall apply, mutatis mutandis, the measures

taken pursuant to Article 21(6). of Regulation (EEC) No 1017/68 of the
Council.. | ' ‘

Article 20 s
Fines

1. The Commission may by decision.impose on undertakirgs or associations

of undertakings fines of from one hundred to five thousand units of account
where, intentionally or negligently: .

e it
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{c)

2.

they supply incorrect or misleading information, or in an agplication
in @ cormunicarion pursuant to Article 5(2) - - |
pursuant te Article 11; or

they supply incorreci information in responﬁe to a request made
pursuant to article 17 (33 or (5), or do not supply

information within the time Limit fixed by a‘dec%siothakén under
srticle 17(5); or

they produce the required books or other business records in incomkate
form daring investigations under Article 18 or Articie 19, or refusg

to submit to an investigation ordered by decision issued in
implementation of Article 19(3). :
|

The Commission may by decision impose on undertakings or associations

of undertakings fines of from one thousand to one million units of account,

or a sum in excess thereof but not exceeding 10% of the turnover in the .
preceding business year of each of the undertakings participating in . the

infringement, where eithei intentionally or negligently:

(a)

(b)

they infringe Article 85(71) or Article 84 of the Treaty, or do not

comply with an obligation imposed under Afticie T of this Regulakioh;

they commit a breach of any obtiggtion imposed pursuant to Article|5 or
to Article 12 (1).

In fixing the amount of the fine, regard shall be had both to the gravity

and to the duration of the infringement.

3.

4-

Law nature,

|
i
|

Article 14 (3) and (4) and Article 15 shall spply.

Decisions taken\pursuant to'parééraphs 1 and 2 shall not be of criminal

w
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Article 21

_Periodic penalty payments

1. /The Commission may by decision impose on uhdertakings or aésociationsn_
of undertakings periodic penalty payments of from fifty to one-thousand

units of account per day, calculated from the date appointed by the decision,
in order to compel them: C '

oo
(a) to put an end to an infringem=nt of Article 85(1) or Article 86 of
the Treaty . the termination of which it has ordered pursuant

to Article 10 or to comply with an'ob(igation imposed pursuant to
Article 8 '

(b) to refrain from any act prohibited under Article 12(3);

{c} to supply cqmpLéte and correct information which it has requested
by decision taken pursuant to Article 17(5); '
(d) to submit to an investigation which it has ordered by decision taken v
pursuant to Article 19¢3).
2. Where the undertakings or associations of undertakings have satisfied
the obligation which it was the purpcse of the periodic penalty payment
to enférce, the Commission may fix tne total amount of the periodic

penalty payment at a lower figure than that which would arisé under the
original decision. T ' ‘

3. Article 14(3) and (4) and Article 15 shall apply.

Article 22

Review by the Court of Justice

The (curt of Justice shall have uniimited jurisdicticon within the meaning
of Article 172 of the Treaty to review decisions whereby the Commission
has fixed ¢ fine or periodic penalty payrent; it may cancel, reduce or

increcss the fine or periodic penalty cayment imposed.

1



Article 23 ot

Unit of actcount . :

for the purpose of applying Articles Zoltb 22 the'unit_ofﬁaccqunt shall
be that adopted in drawing up the budget of the Community in accordance
with Articles 207 and 209 of the Treaty. -

Article 24

Hearing of the parties and of third persons

1. Before taking decisions as provided for in Articles 10,11(3), secord
subparagraph, and 11(4), 12(33, 20 and 21, the Commission shall give tﬁe
undertakings or associations of undertakings concerned the opportunity;

of being heard on the matters to which the Commission has taken objection.

2. If the Commission or the competent authorities of the Member States
consider it necessary, they may also hear other natural or legal persons.

Applications to be heard on the part of such persons where they show a-
sufficient interest shall be granted. * ' ' h

3. where the Commission infends to give neéativé clearance pursuant tg
Article 85(3) of the Treaty, it shall publish a summary of the relevan
agreement, decision or concerted practice and invite all interested third
‘parties toISmeit their observations within & time limit which it shal
fix being not less than one month. Publication shall have regard to ~he

leg1t1mate 1nterest of undertak1ngs in the protection of their bu51nesJ
secrets,

Article 25

Professional secrecy | ‘

1. Information acquired as a result of the application of Art1ctes 16

to 12 shatl be used only for the purpuse of the relevant request or
investigation.

2. Without prejudice to the provisions of Articles 24 and 26, the Comﬂissio;?

and the competent authorities of the Member States, their officials and

aher servants shall not disclose information acguired by them @s a resth

of the application of this Regulation and of the kind covered by the oELigation

of professional secrecy.
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3. The provisions of paragraphs 1 and 2 shall not prevent publication
of general information or surveys which do not contain information o
relating to partiqular undertakings or assotiatibns of undertakings.

x

Article 26

Publication of cecisions

1. The Commission shall publish the detisions which it takes pursuant
to Articles 10,11(3), second subparagraph, 11¢4) and 12¢3).

2. The publication shall state the names of the parties and the main
content of the decision; it shall have regard to the legitimate interest
of undertakings in the protection of their business secrts.

Article 27

Implementing provisions

The Commission shatl have power to adopt implementing prov1s1ons concerning

the scope of the obL1gation of communication pursuant to ‘
Article S(20 ’ the form, content and other details of complaints
pursuant'to Article 9, éppLic;tions pursuant to Articte 17 and the
hearings provided for in Article 24(1) and (2). |

Article 28

Entry into force

‘This Regulation shall enter into force on ....

This Regulation shall be b1nd1ng in jts ent1rety and d1rectLy appL1cabLe
in all Member States. '
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