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copyright questions conoerning cable and satellite hroadoasts.

I. Commission suggestions for Commmity action on satellite broadossting
and ceble retransmission

1. On 3 October 1989 the Council adopted Directive 89/652/EEC, the
"Television without Frontiers" Directive. In lts final form the
Directive departed from the Canmission’s original proposal, and from
Parliament’'s opinion, in that it did not include a chapter on
copyright. On 21 February 1990 the Commission in its Cammunication
on Audiovisual Policy (COM(90) 78 final, 21 February 1900) observed:

“The legal framework established by the Directive has still to be
amplified on the question of copyright. At a time when oross-
frontier broadcasting has, as a result of technology, became a
reality and, by legislation, a free right, this exeraise must be
accompanied by an effective protection of copyright in all the
Member States in order that the holders of such rights may benefit
fully from the European dimemsion of broadcasting."

Failing a Community approach, the Commission went on, the European
auvdiovisual ares would be set up solely on the basis of those legal
opportunities which are left open, to the detriment of artistic
creation in Europe.

2. The Commission accordingly intends to propose Community “rules of the
game" for copyright which take account of the need to maintain a
balance between the various interests involved and to facilitate the
management of copyright and neighbouring rights on a Europesn scale.
The measures the Commission are suggesting would essentlally be
concernsed with:

(a) satellite broadecasting and
(b) cable distribution of programmes.



-2 -

The measures themgelves and the reasoning behind them are explained
in more detall below.

B.Ehepurpomofthisdisoussionpaperistoallowayrooessof
consultation, with all interested parties being able to make
submissions putting forward thelr views.

II. ¥hy is Commmnity action necessary?

4. The Commission feels that oopyright in broadoasting requires aotion
nowbecauseofitsm@ortametotheprooessofmu-opeanintegmtion.
Theroleitisplayingaxdoanplayisnotonlymeommiconemt
has soclal, cultural and political implications as well.

8. Thelastfawyearshaveseenamgleratedgrowthins&telnteam
recedving equipment technology. At the same time satellite chamnels
have been set up in several Member States which broadcast over
miltinational territories and allow individual reception of their
programmes . Copyright law has not kept abreast of these
developments. The technical reality of a gross border satellite
footprint is not always easy to reconcile with legal concepts, which
are essentlially patiopal. Copyright legislation 1s silent on the
problem of exploitation of copyright in a European audiovisual area.
It is not yet established which rights a satellite broadcaster must
acquire if the satellite footprint covers several Member States. The
legal uncertainty here runs directly counter to the free movement of
television programmes in the Community. The abgence of ground rules
also threstens the interests of right owners; the use of their works
may be prevented by the individual holders of exclusive rights in the
different Menber States; or their works may be used without any
adequate remuneration.
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8. Simultansous, unaltered and unabridged retransmission of programmes
by cable is similarly hampered in some respects by the legal
uncertainty caused by the inability of copyright law to deal with the
specific problems of retransmission across borders.

III.

The measures envisaged for primary satellite hroadcesting and for
cable retransmission

(a)

(b)

General

For copyright purposes a distinction has to be drawn between
primary broadcasting and the simultaneous, unaltered and
unabridged retransmission of programmes by cable. In a primary
broadcast the broadcaster himself decides the composition of the
programme, and will include only works for which he has alresdy
secured the broadcasting rights.

In cable retransmission, on the other band, the cable operator
cannot make up his programmes on the bagis of a portfolio of
rights which he has acquired beforehand. The cable operator can
declide only whether he wants to retransmlt the primary broadcast
in full or not at all.

Primary satellite broadcasting
The measures envisaged are based on three principles.

Any satellite broadcast originating in a Community Member State
mugt be regarded as an act of broadcasting for oopyright
purposes, regardless of the technology used, once it constitutes
communication to the public. As far as copyright law is
conoerned, therefore, the technical distinotion between direot
broadoasting satellites and other satellites must be oconsidered
obsolete.
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Therighttom‘oadoastoopyrightworksandoﬂmpm‘beoted
meterial would have to be acquired only in the country of
eatabusmentofthebroadcastem.menthegnegoﬁatethegrant
ofbmoadoastingrightsthepartiesomﬂdtakeintoaooauntthe
mmbewofvimsreaohedorreachablebythehroadoastinthe
whole of the satellite footprint. The broadcasting of satellite
sigmlsbya,bm-oadoasberwhoisestablishadoutsmthemmmity
will contimue to be exclusivly governed by the national oopyright
laws. Those might, if necessary, gelect a different point of
reference.

Adequate proteotion of copyright, and of the neighbouring rights
of performers, producers of phonograms and broadcasters, mist be
securedbymeansofa.mjmmumleveloflmmonizaticnofthenﬂes
in foroe in the Member States. The possibility of a legal lioense
for satellite broadoasts must be excluded. This should ensure
that the interests of right owners are safeguarded no matter in
which Member State the broadcaster may be established.

(o) Simultaneous, unaltered and unabridged cable retransmission

9. ‘mscomissionproposa.]scanbesmmedupinfmm principles.
Geble retransmission of a programme from another Member State
congtitutes use of the work for copyright purposes. The cable
operator mist therefore have the authorization of the owners of
all rights in any part of the programme.
Such authorization should be acquired on & ocontractual basis.
Tt should be possible for such rights to be managed collectively

to the extent that this is made necessary by the specific
features of cable retransmission. There should be s Community
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meagure to ensure that the smooth operation of collective agreements is not
broughttoahaltbytheoppositianofthemmsofﬁﬂividualrightsin
gections of the programme to be retransmitted.

Asoableopemtorswouldbeebletoaoqnﬂ:etheretmmdesion
righte only through mansgement societies, the societies would
have a legal monopoly. Supplementary measures would therefore be
needed to ease negotiation. These would provide for a voluntary
oonciliation mechanism and a mechanism for avoiding abuse of the
monopoly position. The latter would merely ensure that
negotiationsoouldnotbeheldupbyemessivedmmﬂsor
conditions which might constitute abuse; however, it would not
establish the amount of remuneration due. That would be a matter
entirely for the parties. The measures would facilitate
negotiation between right owners and cable operators without
calling in question the purely contractual nature of the
acquisition of cable rights.

Iv. The next step

10. The Commission hopes that this discussion paper will provide a
basis for public debate in which all interested parties will have
a chance to express their views. In putting these suggestions
forward the Commission has sought to give a clear indication of
the main features of the policy which should in its opinion be
adopted by the Community. The oontent of the proposal for a
Directive will depend on the response to the discussion paper.
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Introduction

The communication from the Commisslion to the Council and Parliament on
audlovisual policy! of 21 February 1990 set out the framework for
overa!l action In the audiovisual field. The Commission stated that
the priority objective as regards combating the weaknesses of the
European audlovisual sector was to overcome the current fragmentation
of the market and to establlish an area without borders, In which, In

particular, free movement In television broadcasts Is ensured.?

.2 To achieve thls objective will require supplementary copyright rules3
in addition to the Councii Directive on the coordination of certain
provislons laid down by law, regulation or administrative action in
Member States concerning the pursuit of television broadcasting
activities.4 Such rules must ensure that protection is as effective
as possible and that authors are justiy remunerated in all

Member States. At the same time, investment in promoting creatlvity
and cross-border programme transmission Is to be encouraged and the
assoclated risks, to the extent that they derlive from uncertainty as
to the law, heterovugeneous hatlona| rules or a degree of market
fragmentation no longer acceptable in the common market, are to be

minimized as far as possible.

W N =

COM(80) 78 final.

Loc. cit., p. 12.

89/552/EEC, 0J No L 298, 17 October 1989, p. 23.
COM(90) 78 final, p. 17.
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1.3 The Commission Is assuming that the changes sought In the rules on the
transmission of programmes via satellite and cable must give equal
consideration to the sometimes conflicting interests of the Individual
partles invoived.S oOnly In this way can a consensus be worked out, a
consensus which Is absolutely essentlal If a European audiovisual area
is to be created.

1.4 For this reason, the Commission sees the discusslon Initlated by this
paper, which Is to lead to a proposal for a Directive early In 1991,
not as a renewed attempt to put over ideas already rejected In the
discussion of the "Televislon without Frontlers" Green paper® and the
subsequently adopted Directive on the pursuit of broadcasting
actlvities (the “Television without Frontiers" Directlive). Rather,
the concern now must be through the Introdqctlon of supporting
measures to safeguard and supplement the acquisition of rights to
simultaneous, unaltered and unabrldged retransmission of programmes
(secondary broadcasting) via cable, which In practice has since been
largely organized through collective agreements. This will promote
cross-border cable retransmission and underpin the European

audiovisual area.

1.5 No rules for the retransmission of programmes by technical means other
than cable are here proposed: such theoretically concelvable forms of
retransmission either do not occur In practice or are of little

importance at the present time.

1.6 The system of regulation aimed at will, above all, incliude the primary
broadcasting of programmes via satelllte (the need to cover this
aspect In Community !aw was not acknowledged In the Green Paper). The
rapldly growing number of satelllites used for programme transmission,
the introduction of medium-power and direct broadcast satellites and
improved aerial technology, which Is making good-quallty individual

5 COM(20) 78 final, p. 3.
6 COM(84) 300 final, 14 June 1984,
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reception increasingly attractlve, means that a solution which is

confined simply to cable retransmission would be Iincompletse.

Regulation for the Community will, moreover, have to be consistent
with the territorlally wider design currently being discussed in the
Councli| of Europe as a suppliement to the European Conventlion on
Transfrontlier Televislon. The objectives of the Community are
different, because they alm at creating the common market. The
Commission is trying to fulfil this obligation by stepping up
copyright protection, promoting cross-border transmission of

programmes and, hence, creating the intended audiovisual area.

As an Initial step along this path, the discussion papsr first

summar lzes the position In current national and International law,
taking account of the legal principles affscted by the cross-border
transmission of programmes (section 2). This Is followed by a survey
of the economic interests and acquisition-of-rights practice to date
(section 3): the continuing difficultiss in the latter area will
determine the scope of Community legislation in this field. in

section 4, the Commission sets down the principles for Its proposed
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legisiatlive solutions, which are agaln summarized In the closing
section of the paper (sectlon 5). The measures proposed in this paper
do not prejudice further Community action In the field of copyright.

International and natlional copyr Ight

Rights affected by satellite transmission

Copyr Ight

A thorough survey of the national taws and international treaty law
affected by the broadcasting and retransmission of works and
performances protected by copyr ight was given In Part 6, C

(p. 300 ff.) of the "Television without Frontiers" Green Paper7 to
which the reader Is referred. For this reason, what

follows simply recapitulates the laws involved, adding a postscript

where national laws have been amended subsequently.

Article 11PIS (1)(1) of the éevlsed Berne Convention on the
protection of literary and artistic works (RBC) In the Brussels
verslon, by which or by whose subsequent versions all Member States
are bound, grants copyright owners the exclusive right of
authorizing wireless radio-diffusion (primary transmissions). The
principle applies to both terrestrial and satelllite broadcasting.
Under Article 11bis(2), it Is to be a matter for the countries of
the Union to determine the conditions under which the right

ment ioned may be exercised, without prejudice to the moral right of

the author or to his right to obtain equitable remuneration.

7 COM(84) 300 final, 14 June 1984.
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2.1.3 The app!lication of Article 11PIS(1) RBC to the transmission of
protected works via satellltes ralses a series of questions,
however .

2.1.4 Since the notlon of broadcasting presupposes that programme signals
can be recelved by the public, a distinction has hitherto been
drawn, as regards satellite programme transmission, between the
broadcasting of protected works by communications and direct
satelllite. While the latter operate at relatively high power over
frequenclies provided under international telecommunications law for
reception by the pubiic and thelr signals can be received by the
public directly, the former transmit signals at much lower powser
over frequencies which the public, under telecommunications law, Is
not allowed to receive.’d Although these signals were at first
beamed only to the head-ends of cablie networks, thelr Individual
reception has now become affordable as a result of Improved aerial
technology and is belng allowed by national telecommunications
authorities to an Increasing extent.’P Recently, medium-power
satel | ltes have appesared on the scene; these continue to use
telecommunications frequencies but their signals can also be
recelved directiy without any difficulty in large parts of thelr
footprint. Nevertheless, this dlrect reception of programme
signals transmitted via communications satellltes has hitherto not
come within the scope of copyright law, and the distinction
hitherto made In telecommunications law has continued to be applied
for copyright purposes. Accordingly, only the broadcasting of
programme signals via dlirect satellite Is considered as a
communication of a work to the public for the purposes of
copyright, but not transmission via communicatlons satellite; In
the latter case, only the subsequent retransmission of the

programme signals via cable networks Is relevant for

7a See the International Telecommunications Convention and Article 1 para 37 of the
Radio Regulations.

7b See Chapter 3 of the Satellite Communications Greenpaper, to be published In
Autumn 1990.
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copyright purposes. In contrast to what happens when signals
emitted by direct satelllite are fed into a network, cable
retransmission seems therefore to be comparable not to wireless
transmission but to a primary transmission by wire, agalnst which
authors are protected by Article 11(1)(1) of the Brussels Revision,
and Articles 11ter¢1) i1y, 14(1)(il) and 14P18(2)(b) of the

Paris Revision, of the Berne Convention.

The question whether a uniform approach to‘the satellite
transmission of protected works is discernible for copyright
purposes, covering both uplink and downlink and Including any
converslon on the satelilte Itself, or whether some of these
operations require special authorlzation for copyr ight purposes has
been answerad on varlous occasions in varlious ways.

Which copyright applies to the transmission of programmes vlia
direct satellite has not yst been clarifled. Slince an author, by
virtus of the princlpie of territoriallity, is In fact entitled to a
pundle of territorially limited copyrights In respect of all those
countr les where he enjoys protection, a user of protected works
must be granted a right of use for each country In which he
performs a relevant act of use for copyr light purposes. With
conventlona! terrestrial broadcasting, such a relevant act of use
is generally acknowledged to be carried out In the country in which
the broadcast orlginates; the - sometimes nhot inconsiderable -
spillover of the broadcast signals into neighbouring countrles has
been neglected as Irrelevant for copyright purposes.

According to this approach the transmission of programmes via
direct broadcasting satellite would only be subject to an

author izatlon by the right owners In the broadcasting country and
not by the right owners in the countries of reception. This can be
justifled on the ground that as regards copyright only the act
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of transmission is relevant and the direct satellite must simply be
consldered an extended aerial in space, whereas in all other
countries reception Is simply free of copyright.

A more recent view, however, Is that the relevant act of use for
copyright purposes In the transmission of programmes via direct
sateliite takes place not only in the broadcasting country but at
the same time In all those countries In which the programme signals
are directiy receivable. Consequently, any person intending to
transmlt programmes via a direct satellite would require
authorizatlon not only from right owners in the broadcasting
country but from right owners In all the receiving countries. To
protect authors it Is sometimes proposed that the highest level of
protection avallable at the time under the copyright system of the
receiving countries should be applied, and sometimes that the law
of the recelving countries should be applied only alternatively,
where no, or only inadequate, protection exists In the broadcasting
country.

For a long time this controversy was of theoretical interest only.
Since the first direct satellites have started broadcasting - to be
followed by a great many more in the foreseeable future -~ and since
programmes transmitted via medium-power satellltes can be recelved
directly, the questlon of the relevant law has assumed central
importance in the matter of the acquisition of rights. This Is
clear from those Judgments which, contrary to the hitherto
prevailing view, accept that copyright in the receiving country for
which a terrestrlal broadcast was Intended has been Infringed, and
above all from the first-sver decision by a court regarding the
copyrights affected by a direct sateliite broadcast, 1.e. the
Vienna OLG's rullng that the accummulated copyrights of all

recelving countries were affected (see 3.1.7).
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2.1.10 Under the copyright laws of the Member States, authors appear to be

2.1.11

granted the power to communicate protected works to the public not
just terrestrially but via sateillte as part of the broadcasting
right. The copyright laws of France and Spain contain specific
provisions concerning the beaming of protected works to a
communications satelllte (droit d’injection);8:9 the

United Kingdom, following the 1988 copyright law amendment, also
regards the diffusion of programme signals via communications
satellites, which are “"capable of being lawfully received by
members of the public", as broadcasting actlivity.10 1in the other
Member States It Is still apparently the position that only
transmisslon of signals via direct satellite, but not the
transmission of signals to a communications satellite, constlitutes
an act of broadcasting under copyright law. It Is also unclear at
national level whether in the case of diffusion by direct satelllte
only copyright in the broadcasting country or the copyrights in all
recelving countries are affected.

Neighbouring rights

For hlstorical reasons the protection of nelghbouring rlights,
under the 1961 Rome Conventlion for the Protection of Performers,

Producers of Phonograms and Broadcasting Organizations, Is less

9

Article 27(3) In conjunction with Article 45(3) of Law No 57-298 of
11 March 1957 on literary and artistic property, as amended by Law
No 85-660 of 3 July 1985,

Article 20(2)(¢c) in conjunction with Article 36(2) of Law 22/1987 of
11 November 1987 on Intellectual property.

10 Section 6(1)(a) and (2) of the Copyright, Designs and Patents Act 1988.



-9 -

developed. Denmark, Germany, France, the United Kingdom, italy and
Luxembourg have acceded to the Conventlon, but not Belgium, Greece,
the Netherlands, Spain or Portugal.

.2.1.12 Performers are protected, under Article 7(1){(a) of the Rome
Conventlon, agalinst the broadcasting of their llve performances
only. If their performance, however, has been fixed with thelr
consent on a phonogram, videogram or video-phonogram, thelr consent
is not required for broadcasting of the fixation. {f commerclal
phonograms are used for the broadcast elther the performer, or the
producer of the phonogram, or both, are at ieast entitied to
equitable remuneration pursuant to Article 12. Apart from the fact
that In this respect the Rome Conventlon leaves an option for the
contracting States, the right to remuneration can be annul led
either in part or in full by entering an appropriate reservation
(Article 16(1)(a)). Thus, Denmark and ltaly essentially exclude
the right to remuneration with regard to transmission for
non-commercial purposes only,11 whereas by contrast, Luxembourg
has entered a reservation with regard to the whole of
Article 12.12 Broadcasting organizatlions are protected, under
Artlcle 13(a) and (b) against the simultaneous use of parts of
their transmissions in primary satel!lite broadcasts by the right
to authorize rebroadcasting, and from deferred use by the rlight to
authorlze fixation of thelr broadcasts.

11 See Copyright 1965, p. 214 (Denmark) and Copyright 1975, p. 44 (ltaly).
12 See Copyright 1976, p. 24.
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2.1.13 At national level, however, there are many dlifferences with regard

to nelghbouring rights.

2.1.14 Thus, first of all, neighbouring rights have not hitherto been

protected by statute In Belgium, Greece and the Netheriands,
although draft laws on thls subject are currently belng discussed
In Belgium and the Netherlands. In the meantime, the courts In the
Member States haves granted protectlion to a certaln extent on

non~copyright grounds.

2.1.15 Where nelghbouring rights have been protected by statute performers

can prevent the broadcast of their live performances without their
consent, In accordance with the International protection afforded
by Article 7(1)(a) of the Rome Convention.!3 The draft laws of
Belgium and the Netherlands also confer such a right on
performers.14 However, the rights which performers and/or
producers of phonograms enjoy as”regards direct use for the
broadcasting of phonograms published for commercial purposes are
regulated differently. Thus, Luxembourg and Portugal currently
grant neither performers nor phonogram producers independent
rights with regard to the use of phonograms for broadcasting
purposes. By contrast, the Unlited Kingdom and Ireland refuse
Independent rights

13

14

§ 45(1)(b) of Law 158 on Copyright in literary and artistic works (Denmark);

§ 76(1) of the Urhebergesetz (UrhG) (Germany); Article 18(1) of Law No 85/660
(France); Sectlon 182(1)(b) of the Copyright, Designs and Patents Act 1988
(United Kingdom); Section 5 of the Performers’ Protection Act (lreland);
Article 80(1) of Law No 633 on the Protection of copyright and other rights
associated with Its exerclise (ltaly); Article 3(1)(a) of the Law on the
Protection of performers, producers of phonograms and broadcasting organizations
(Luxembourg); Article 178(a) of the Code on copyright and related rights
(Portugal); Article 102(1) of Law 22/1987 (Spaln).

Ses Article 51(1) of the draft Law on copyright, Documents du Sénat

No 329-1 (1988) (Belglium), and Article 2(1)(b) of the draft Law on

Ne Ighbour Ing rights, Second Chamber, 1988-89, 21 244 (Netheriands).



- 11 =

regarding the use of phonograms for broadcasting purposes only to
performers; but in both these Member States phonogram producers
are entitled under copyright law to authorize the use of
phonograms.15 on the other hand, in Germany,16 Denmark,17
France,18 1taly!® and Spain20 both performers and producers of
phonograms have a right to a share of an additlonal remuneration
for the broadcasting of phonograms. Comparable rules are also
provided for in the draft laws of Belgium and the Netherlands.?2!
Howsver, the procedures for claiming the remuneration and the
method of allocating remuneration betwegn beneficiaries differ
considerably in detall.

Lastly, broadcasting organizations are protected in atl

Member States which have statutory neighbouring rights or grant
such organlizations copyright protection, against the fixatlon and
the rebroadcasting (see 2.2.2 for restrictions thereof) of thelr
broadcasts.?22

15

16
17
18
19

20
21

22

Section 16(1)(d) and 20(b) of the Copyrlight, Designs and Patents Acts

1988 (Unlted Kingdom) and Section 17(1) and (4)(b) and (¢) In

conjunctlion with Section 2(3) of the Copyright Act 1963 (lIreland).

§§ 76(2) and 86 UrhG.

§ 47 of Law 158 on Copyright in literary and artistic works.

Article 22(2) to (5) of Law No 85-680.

Articles 73 and 80(2) of Law No 633 on the Protection of copyright and

other rights refating to its exercise.

Articles 103 and 109(1) of Law 22/1987.

See Articles 56 and 61 of the draft Law on copyright, Documents du Sénat

No 329-1 (1988) (Belgium), and Article 6 of the draft Law on

Neighbour Ing rights, Second Chamber, 1988-89, 21 244 (Netherlands).

See § 48(1) of Law 1568 of Copyright In llterary and artistic works (Denmark);
§ 87(1)(1) and (2) UrhG (Germany); Article 27(1) of Law No 85-680 (France);
Section 16(1)(a) and (d) In conjunction with Section 17(1) and (4) and
Section 20(c) of the Copyright, Designs and Patents Act 1988 (United Kingdom);
Section 19(1) and (5§)(a), (b) and (d) of Copyright Act 1963 (lreland); Articlie 79
of Law No 633 on the Protection of copyright and other rights relating to its
exerclise (ltaly); Article 10(a) and (b) of the Law on the Protection of
performers, producers of phonograms and broadcasting organizations (Luxembourg);
Article 187(a) and (b) of the Code on Copyright and retated rights (Portugal);
Article 116(1)(a) and (b) of Law 22/1987 (Spain).
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Rights affected by cable retransmission

Copyright

The transmission by cable of a programme broadcast elther
terrestrially or via direct broadcasting satellite (for the cable
transmission of programme slgnals broadcast via tetecommunicatlions
satelilltes, see 2.1.4) constitutes an Indepsendant act of
broadcasting In accordance with Article 11 bis (2)(11) of the Berne
Convention. This qualificatlion is valid for both a simultaneous
and unchanged transmission of a programme broadcast and a defered
transmlission thereof. Where the programme signals from the primary
broadcast are retransmitted via cable nstworks In a country other
than the primary broadcasting country, the natlonal retransmission
right in each Indlvidual country Is affected by that
retransmission. The only condition Is that the signals are fed
into the network by a party other than the primary broadcasting
organization.

It has hitherto been argued that in order to qualify as a broadcast
it should comply with an additional criterion, namely that cable
retransmission must reach an additional audience vis-a-vis the

primary broadcast. Retransmission within the national
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service area or even within the direct reception area of commercial
broadcaster would thus be admissibie without the author’'s renewed
consent and would not glive rise to an entitiement to additlonal
remuneration. The rebroadcasting right In

Article 11PIS(1)(11) of the Berne Conventlon Jjust llke the

primary broadcasting right In (i) is subject to the possibiiities
of restriction provided for [n Article 11b18(2). 1t can

therefore be made subject to exclusively coilective management or
even to a statutory licence.

2.3 Under the Member States’ copyright laws, too, cable retransmission
Is subject to the author‘s consent.23 Denmark has Introduced a
statutory licence with respect to the retransmission of domestic
and foreign programmes broadcast terrestrially or via direct
broadcasting satellite, but not via communications satellite.24
in the United Kingdom25 - and similarly in Ireland2® - the law

assumes that the cablie retransmission of programmes which

23

24

25
26

See §§ 15(2), 20 UrhG (Germany); Article 27 of Law No 5§7-298, as amended by Law
No 85-660 (France); Section 16(1)(d), 20 In conjunction with Section 7, 178 of
the Copyrlight, Desligns and Patents Act 1988 (United Kingdom); Sectlion 8(6)(e),
9(7)(d) and 18(4)(d) in conjunction with Section 2(3) Copyrlight Act 1963
(lretand); Article 16 of Law No 633 on the Protection of Copyright and other
rights relating to Its exercise (italy); Article 23(1)(2) of the Copyright Act
of 29 March 1972 (Luxembourg); Article 68(2)(e) In conjunction with

Article 153(3) of the Code on copyright and related rights (Portugal);

Article 17 in conjunction with Article 20(2)(e) of Law 22/1987 (Spaln).

See § 22(a) and § 45(2) (compulsory Ilcence for the rebroadcasting right of
broadcasting organizations) of Law No 158 on Copyright in Ilterary and artistic
works, and § 11(a) of Law No 157 on the Right to photographic Images.

Section 73 of the Copyright, Designs and Patents Act 1988.

Section 52(3) and (4) of the Copyright Act 1963.
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network operators are obilged to retransmit under the legisiation
governing the media, as well as the retransmission of programmes
within thelr intended reception area are ciassed as primary
broadcasts, and as such do not need the special consent of

right owners. Thils does not apply to the retransmisslion of
satelllte broadcasts.

Ne ighbouring rights

2.2.4

2.2.5

By contrast, the Rome Conventlion does not deal! with the
retransmission of primary broadcast signais In an international
context. The rules of the Convention only afford protectlion against
the rebroadcasting by wireless means (see Article 3(f) and (g) not
covering a retransmission by wire. Even If a cable retransmission
should be considersed as "communication to the pubiic” within the
meaning of the Rome Convention, the simultaneous, unaltered cable
retransmission which Is the only form considered In this discussion
paper would not affect any of the entitlements conferred by the
Rome Convention: Article 7(1)(a) thereof does not protect
performers where communication to the public uses a performance
that has already been broadcast; ths right to remuneration for the
use of phonograms provided for in Article 12 provides that
phonograms shall be used “direct" for broadcasting purposes; and,
flnally, broadcasting organizations are protected only against the
retransmission of thelr broadcasts by wireless means (Article 13(a)
in conjunction with Article 3(g)).

However, under Article 1(1)(bi of the 1960 European Conventlon on
the Protection of Televislion Broadcasts, whose signatories Includs
Belglum, Denmark, Germany, France, the United Kingdom and Spain,
broadcasting organizations are also protected against the
retransmisslon of thelr broadcasts by wire. The United Kingdom,
however, has excluded such protection generally by entering a
reservation; Belglium has excluded the protection oniy for Beligian
broadcasting organizatlions and restricted the
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protection of foreign broadcasting organlizations to 50% of the
week ly broadcasting time.

2.2.6 Of very minor importance in this respect Is the 1974 Conventlion
relatlhg to the distribution of programme-carrying signals
transmitted by satelllte, to which of the Member States only
Germany and ltaly have so far acceded. The Convention provides
protection only against unauthorized "tapping"” of
programme—-carrying signals not intended for reception by the
general public and hence essentially only against unauthor lzed
reception of point-to-point broadcasts via satelllte. Broadcasts
which are transmitted via satel!lite direct to the publlc are
speciflically exciuded from the protection of the Convention under
Article 3.

2.2.7 By contrast, the Member States’ legisiation on copyright or
neighbouring rights frequentiy grants, in this respect, a level of
protection that exceeds the minimum provided for In International
law. Thus, in particular, broadcasting organizations In many
Member States, e.g. In Germany,27 France,28 the
United Kingdom29 or Spain30 are protected not only agalnst
wireless retransmission of their broadcasts but as well, In
principle, agalnst any retransmission by wire. As regards
nelighbouring rights for performers the disparities are relatively
large:

27 § 87(1)(1) in conjunction with 8 20 of UrhG.

28 Article 27(1) of Law No 85-660 in conjunction with Article 27 of Law
No 57-298 as amended by Law No 85-660.

29 Sections 16(1)(d) and 20(c) of the Copyright, Designs and Patents Act
1988.

30 Article 116(1)(a) of Law 22/1987.
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In certain Member States, such as Germany,31 France32 or

spain,33 their right also Includes the right to authorize the
retransmission of thelr performance — It is sometimes presumed
that such authorization Is granted when authorization Is given to
broadcast a performance or fix It on a videogram or audio-
videogram -~ while In other countries, such as recently the

United K!ngdom,34 rebroadcasting Is spedlflcally exempt. if a
commerclal phonogram ls used for the primary broadcast, the laws
of the Member States frequently also grant performers and/or
producers of phonograms a right to remuneration for the
retransmission of that broadcast3S In addition to the minimum
protection In the Rome Convention; the United Kingdom and lreland
even grant an Independent right to authorize the retransmission of
the broadcast.3®

The different degree of protection should hardly influence the
cable retransmisslion of programmes across borders and can
therefore from the point of view of the Community be disregarded
for the purposes of the present objectives. For the time being,
a harmonization in this fleld wili not be proposed.

31 See § 76, UrhG.

32 Article 18(1) of Law No 85-660.

33 Article 101(1) of Law 22/1987.

34 See Sections 182 and 183 of the Copyright, Designs and Patents Act 1988.

35 See for Instance, §8 76(2) and 86 in conjunctlion with § 20 UrhG
(Germany) or Article 103 In conjunction with Article 20(2)(d) and (e) of
Law 22/1987 (Spalin).

36 Sections 16(1)(d), and 20(b) of the Copyright, Designs and Patents Act
1988 (United Kingdom) and Section 17(1), (4)(b) and (¢) In conjunctlion
with Sectlon 2(3) of the Copyright Act 1963 (lreland).
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3. Economic interests and rights acauisition in practice

3.1 Transmission of programmes via satelllite

3.1.1 The transmission of programmes via satelilte, is a primary
broadcasting activity. The broadcaster Is therefore In a position
to plan the content of his programme in advance, In the same way as
somebody who transmits his programme terrestriailly. Like the
latter, he acquires the necessary rights for thls purpose, In
respect of sach Individual component that he Intends to Include in
his programme, from the right owners or their successors.
Conditlions and remuneration are negotiated separately In each casse.
The acqulsition of some categories of rights — In particular
"petlts droits" ~ for a transmisslon of programmes via satellite iIs

facllitated by the fact that such rights are no longer exercised
Individually but collectlively by coliecting socletlies. The legal
framework in which collecting societles operate Is very different
in each Member State. To compensate for their de jure or de facto
monopoly, these socletles are sometimes oblliged to grant, on
approprlate terms, the rights of use subject to their
management .37  Sometimes the natlional rules provide that
contracts concluded by a soclety representing an adequate number
of right owners of a certain category may also be extended to
outsiders not represented by that soclety.38 From an economic
point of view, the transmission of programmes via satellite
differs from a conventional, terrrestrlial programme transmission
In that It covers the territory of several States.

37 See, for instance, § 11(1) of the German Law on the Exercise of copyright and
neighbouring rights of 9 September 1965.

38 See § 22(1) of the Danlish Law No. 158 on Copyright in llterary and artistlic
works.
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To date, a distinction between communicatlions and direct satellites
Is still made In contracts for the acqulsition of the necessary
rights for transmitting programmes via satelllts.

Contracting In the case of communicatlions satellltes

3.1

.3

In those Member States where, as yet, the transmission of protected
works via communicatlions sateillte does not as such constitute a
relevant act of use for copyright purposes (see 2.1.4 and 2.1.10),
there Is accordingly no need to acquire broadcasting rights.

In France and Spaln, which grant an independent feed-in right
(droit d’Injection), a person Intending to transmit programmes vlia

communicatlions satellite must have the author’s consent; the
acquisition of this right Is faclilitated by a legal presumption to
the effect that a broadcaster who has been granted the right to
broadcast a work terrestrially is assumed to have equally acquired
the right to broadcast via satellite. Only in the Unlted Kingdom
Is no distintion made between a terrestrial broadcast, a broadcast
via direct broadcasting satelllite or via communicatlions satelllite.
The broadcaster Is obllged to acquire broadcasting rights in each
of these three situatlions.

In current contracting practice, this difference Is, at most, of
secondary importance only. Even where the simpie beaming of signals
to a communlications sateliite Is considered irreievant for

copyr ight purposes, a person intending to transmit a programme via
satellite stil} acquires copyright In practice not for the
transmisslon via satellite but for the subsequent retransmission of
his programme by cable networks, which In Itself constitutes a use
of copyright.
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According to current contractual practlce the satelilte broadcaster
acquires the rights to cable retransmission In all those Member
States where hls programme is retransmitted by cable. The
sate!llte broadcaster only acquires those rights on behaif of the
cable operators, because only they are responsible for the
retransmission under copyright law. However, the positlion of
network operators in negotiations Is strong enough to refuse to
feed in a programme that has beenh transmitted via satellite If It
Is not "supplied" free of copyright, see 3.2.14 ff.. Mostly, such
contracts include a clause to the effect that the broadcaster is
entitled to "transmlt the works concernsed via communlications
satellite", but usually exclude the transmission of signals for
direct reception; In practice, additional Femuneratlon Is pald for
potential individual reception, If necessary, even where a
programme Is transmitted via communications satellite. In
addition to negotiating with the owners of the cable rights In
countries recelving the broadcast slgnafs, a person Iintending to
transmit a programme via communications satellite may well also
have to negotlate In the broadcasting country with right owners
over televislon, film and reproduction rights. Such contracts
will eventually also grant the necessary right to broadcast the
programme signals via communications satellite.

Contracting In the case of direct satellites

As regards the transmission of programmes via direct satellite, no
prevalling contracting practlice has yet emerged, and for two
reasons. First, most such contracts have been negotiated in the
last two years only; second, it is still not clear whether a
transmission of protected works via direct broadcasting satelllite
only affects copyright in the broadcasting country or whether, at

the same time, copyrights In al! the receiving countirles are
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affected and must therefore be acquired by the broadcaster. Above
ail, national broadcasting organizations often argue that the
direct satellite transmission of programmes must be considered a
purely national broadcast, for which they have already acqulred the
broadcasting rights under the original broadcasting contract.

From the satelllte broadcaster’s viewpolnt, moreover, a clear
determination of rights necessary for a satellite broadcast has not
~-yet— seemed imperative, since ~ llke the person Intending to
transmlt a programme via communications satellite — he has so far
acquired simuitaneously cable rights In the individual receiving
countries. Whenever he acqulres such rights from the same right
owners, who procured for him the direct reception broadcasting
right In the country concerned, the remuneration can be calculated
from the number of viewers actually reachable, whether direct or
via cable. In this case a contract must not necessarily determine
if a separate broadcasting right for sateflite transmission has
been granted, the scope of the contractual authorlzation being
clrcumscribed as the right to carry out ali broadcasting and
retransmission activities relating to the transmission of the
programme via a particular satellite, including subsequent cable
retransmission.

This 1s above all the case with "petits droits," which as a rule
are managed, both for the primary broadcast and for the cable
retransmission, by the same collecting society. By contrast,
broadcasters, when acquiring nationa! cable rights for
economically more important fiim productions, will probably not
always negotiate with the same right owners from whom they would
have to acquire the natlonal broadcasting rights for direct
reception. The problem also arises whefe the programme can be
recelved direct in a recelving country and the broadcaster is not
interested In acqulring cable rights himself.
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A similar case was dealt with by the Vienna Court of Appeal In its
judgement of 30 November 1989. A German righthoider had asked the
court to confirm that he alone was entitied, on the basis of hls
right, to authorize a broadcast by direct broadcasting sateillte
from German territory. The Vienna Court of Appeal, llke the court
of first Instance however, ruled in favour of the Austrlan right-
owner In the same work and dismissed the claim of the German right-
owner. According to the Court, which applied Austrian law, in the
case of a transmission of protected works via sateliite the

copyr ights of all the countries "in which the broadcast can
lawfully be recelved” are Jjointly relevant. As a result, the
German satelilte programme supplier must negotlate not only wlth
the right owner in Germany but also with the right owner In
Austria; but he may not be sure whether in the opinion of the
courts in the other countries In the footprint he will have to
negotiate with right owners there as well. This uncertainty will
probably complicate negotiations conslderably.

Even where a broadcaster actually wanted to acquire the rights In
all recelving countries, however, 1t wouid still be difficult to
decide In which countries the programme slignals could in fact be
recelved directly. A satel!lite broadcast beamed at western Europe
may also be receivabie In eastern Europe and parts of Scandlnavia -
albelt with more expensive aerials. With recent satelilite
technology, footprints are becoming more sharply defined, but the
edges are still blurred. Reception towards the margln requires

Increasingly large and more powerful aerials. In the
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circumstances, It Is difficult for a broadcaster to determine
exactly where the public can receive direct and where not.
Furthermore, In countries on the edge of the footprint, it may be
posslible to recelve a broadcast on part of the national terrlitory
only. Accordingly, there are no readliy usable criteria for
deciding as regards copyright what should stii! be disregarded as
spillover and what is a significant level of reception. The
discussion of an analogous problem, namely the designation of
direct receptlon areas of terrestrial transmitters for copyright
purposes, has long and for good reasons been abandoned as
frultless. Finally, 1t has been suggested that the countries for
which the satellite broadcast was "iIntended" should be regarded as
the recelving countries for copyright purposes. There are

two points about such a proposal: first, a programme financed by
advertising will probably always be directed at those viewers whom
the advertiser Is keen to reach, irrespective of where they reside.
Secondly, a programme supp!lier coﬁld probably not accurately
predict which of the many possible criterla - language, public
targeted by the commercials, content of news — would be applled by
a court hearling an infringement claim In one of the many recelving
countries In order to decide in which country reception was
"intended".

Clearly, a person Intending to transmit programmes via satellite
across borders has a considerable Interest In avoliding such
problems and, merely to save tlime and money, would wish where

possible to negotlate with only one owner of territorial



3.1.10

- 23 -

rights to the components of hls programme. There Is another
problem, too. With the conventional transmission of programmes via
communicatlions satel!lite, and medlum-power satellite (regarded as
equivalent to the former for copyright purposes), the only
consequence of a fallure of negotiations with one of the

right owners in one of the recelving countrles Is that cabie
retransmission In that country can no longer take place. In the
case of dlirect broadcasting satelilltes, however, a fallure at
negotiations, with even one of the right owners In one of the
receiving countries, means that the entire sateliite transmission
Is obstructed. Thus, where the copyrights of all recelving
countries are relevant together, only the broadcaster has to bear

the negative consequences of a territorial fragmentation of rights.

Right owners, on the other hand, fear that If only the copyright of
the broadcasting country Is to be relevant, sufficient
conslideration wili not be given to their protection where the law
of the broadcasting country does not provide, or provides only
inadequate, protection for certain categor les of works which are
protected in the recelving countrles. Where there Is no
protection, the transmission via direct satellite from that country
would reaqulire nelther the consent of right owners nor the payment
of remuneration, but would iead to a use of the work reserved to
right owners In all the receiving countries. Of course, given the
current slituation regarding rights in the Community, this could
only happen In the case of owners of nelighbouring rights, who to
date enjoy no protection in a number of Member States. Cases where
the level of protection in the broadcasting country is lower may
well be more numerous, even |f they do not have quite such serlous
conseguences in practice. If the law of the broadcasting country
does confer protection In principle, but makes a primary broadcast

via direct satellite subject to a statutory |icence,
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right owners In the entire footprint are prevented from declding
how thelr works will be exploited and simply recelve remuneration
that has been fixed by the competent authorlity in the broadcasting
country. Even If the law of the broadcasting country were to
confer protectlon for all works, It Is feared that remuneration
could be determined with too much reference to the natlonal
pecullarities In the broadcasting country and too littie to the
number of vlewers that can actually be reached and the level of
remuneration to be attained In each receliving country for the
corresponding use of the work. In addition to these matters of
common concern to all right owners, there are, depending on the
category and organlzation of right owners, a number of further
misglvings at the idea that only the copyr ight of the broadcasting
country might be relevant, e.g. the interest that every national
coliecting society has in retalning parts of its receipts for

soclal and cultural contributions.

3.2 Retransmission of programmes via cable

3.2.1

Acqulisition of retransmission rights for terrestrlally broadcast

programmes

After, In most cases, several years of no-charge, simultaneous,
unaltered cable retransmission of terrestrially broadcast
programmes, the partles involved - frequently following
clarification by a court of the impact on copyright of so

doing ~ have been prepared In practice, to settle the acaulsition

of rights by contract In most Member States.
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One reason for thls Is the general consensus that has since emerged
that the rights to simuitaneous, unaltered cable retransmission, on
account of its dependence on the primary broadcast, cannot - unlike
the rights to a primary broadcast itself - be acquired by a network
operator on an indlvidual basis: the network operator cannot
himself determine the content of the programmes which he relays.
Instead, rights are in practice acquired collectively and for a
jump sum, Collectlvely, because each network operator no longer
deals with Indlvidual rlght owners but - In accordance with the
CISAC (Confédération Internationale des Sociétés d’'Auteurs et de
Compositeurs), EBU (Union Européenne de Radiodiffusion), FIAPF
(Fédération Internationale des Assoclatlions des producteurs de
Films) and FI1AD (Fédératlion Internationale des Associations des
Distributeurs de Flims) mode! contract drawn up in 1981 — with the
three goups of possible right-owners : the broadcasters (who in
general hold both thelr own rights and rights ceded to them, In
house productions, commissioned productions and co-

productlons), organizations representing the fiim rights owners
~AGICOA and national film colliecting societies— (Assoclation de
Gestion Internationale Collective des Oeuvres Audlovisueiles) and
finally collecting societles for other categories of rights. For
a fump sum, since retransmission rights are not granted for
indlvidual works, but for all protected works contalned In
programmes subject to the contract for a specifled period. The
same applies as regards film works contained in terrestrial

programmes.

Right owners are free to determine to which programmes the
authorlzation to retransmit shall apply. Hitherto authorizatlion
has usually covered the retransmission of television and radlo
programmes from neighbouring countries; This cannot as such be
consldered to prejudice primary television broadcasting in the
nelghbour ing country. Admittedly, the remuneration which

right owners receive per viewer for primary television broadcast lIs
in most cases many times higher than the remunsratlion per reachable

viewer for cable retransmission. Since the actual audience
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for forelign-ianguage flims, which cannot be dubbed or glven
subtitlies In simultaneous, cross-border retransmission, Is very
low, however, the price secured per viewer actually reached by the
cable retransmission is virtually the same as that in the case of
the primary television broadcast. Because of fhe relatively low
audlence figure, it will hardly limit the market for a
dubbed/subtitled primary television transmission at all. This
might be different at most where programmes are retransmitted
across borders within a single Ilinguistic area. For Instance, the
exclusive exploitation of a film, geographically or over time,
might be affected by cable transmission in a glven country, or, In
partlcular, existing agreements concerning the deferred
exploltation of films might be affected. The partles Involved,
however, including the owners of flim rights, have so far
apparently not had any problems In this respect.

3.2.4 Approprlate contracts Invoiving all groups of right owners

simultaneously (general contracts) have so far been conciuded by
the partles involved In Belglium, Germany and the Netheriands. A
simtlar agreement has been negotlated In Luxembourg by the parties
involved, but has not yet been signed by all the cable operators.
Remuneration |s pald either on the basis of the subscription fee
per subscrliber (Belglum),39 possibly also graduated according to
the number of programmes relayed (Netherlands),4° or, on the

argument that the network Is In an installation and expansion

39 1.e. BFR 436, calculated as 15% of the subscription fee for a maximum of
18 programmes.

40 1.e. HFL 3.07 per subscriber quarterly for the relay of up to five foreign
programmes, HFL 4.07 for six to ten programmes and HFL 5.17 for more than ten uj
to a maximum of fifteen programmes. That Dutch programmes are not Included In
working out the remuneration, although the Dutch courts have ruled that the
allocatlon of remuneration Is also to take account of the protected works
contained in them, Is explalined by the compromise reached over refaying within
the same service area.
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phase, as a lump sum (Germany).4! In France, however, the
collecting societles, representatives of flim rights ownars and
some broadcasting organizations have each concluded speclal
contracts which provide for remuneration on the basis of the
network operators’ receipts.42 It Is not certaln, however, that
this actually covers all the necessary rights for all networks.
From the network operator’s viewpoint, at any rate, the lack of a
general contract has the disadvantage that retransmission can begin
only after all the individual contracts have been concluded and
that only then Is the total amount of the remuneration established
that has to be paid as compensation for the rights. In the
United Kingdom and lreland, network opserators are exempted by law
from obtaining authorization for feeding In most national
programmes;43 in lretand, at any rate, some right owners have In
the meantime begun to assert thelr rights with regard to the
retransmission under foreign programmes and sue for remuneration of
copyright law.

3.2.5 The contractual acquisition of rights does not exist where the law
provides for a statutory licence. Finaily, in Greece, ltaly,
Portugal and Spain there Is currently no cable retransmission on a
significant scale.

41 DM 63 miillon for the perlod 1989-91.

42 In the case of collecting socleties, 3.75% of receipts from subscriptions and
other donatlons and 4.75% of the gross recelpts from advertlsing and other
services less a lump-sum deductlon for the compensation for use which the cable
operator collects from subscribers on behalf of the Post Authority as the network
carrier.

43 See Section 73 of the Copyright, Designs and Patents Act 1988 and
Sectlon 52(3) and (4) of ireland‘s Copyright Act 1963.
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Whether or not the cable retransmission of programmes within the
sorvice area of the primary terrestrial broadcaster |s exempted
from the need to obtain copyright clearance — Is a question which
continues to be controversial in some Member States. In those
Member States where there are, uniike the Unlted Kingdom and
ireiand, no specific rules, the problem is only considered when
allocating the remuneration. Individual groups of rlght owners

behave very differently in this respect.

This type of collective acquisition of rights -~ in the form of a
general contract in most cases ~ has largely managed to solve the
initial problems assoclated with the acquisition of rights to
simultaneous, unaltered cable retransmission of terrestrially
broadcast programmes. Baslcally, though, two problems still
remalin, which may jeopardize the retransmission of national
programmes and the cross-border retransmission of programmes from
other Member States.

The first potential threat is that, when conducting new
negotiations, the parties may not be able to agree in time to
modify or continue the existing contract. This may be the result
differing of opinions as to the amount and composltion of the
remunsration or, more recently, as to the inclusion of new,
satellite-broadcast programmes. Thus, in Belgium and the
Netherlands i1t has so far only been possible to reach agreement on
a one to two-year temporary extension of the originatl contract.
Moreover, suppllers of new terrestrially broadcast programmes
somet imes
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encounter difflcuities In being Included In these general
contracts, which are created by those who are already parties to
them.

Secondly, the idea underiying general contracts at least Is that
the parties to them should be the owners of all rights, thus
dispensing with the need for detalled proof of titie. Yet network
operators can never be sure that outsiders will not clalm
Individually a right to authorize the retransmission (the "outsider
probliem"). Although the right owners party to a contract do
undertake to Indemnify network operators against clalms by third
parties whose rights fall within the category of rights managed or
represented by them, such an arrangement gives network operators
partial protectlion only. For one thing, the indemnity clause is
limited to the amount whlch the outsider, had he been represented
when the contract was concluded, could have claimed as hls share of
the total remuneration under the contract. Whether this is enough
to cover the damages a network operator may have to pay, plus any
legal costs, Is doubtful. Indemnification protects only agalnst
damages clalms, and not against Injunctions preventing a
retransmission or criminal sanctlons. The network operator Is
anyway wholly unprotected against claims by those right owners
whose categories of rights were not represented by any of the

groups of rlight owners Involved In the conciusion of the contract.

When an actlon is brought seeking a restralning action agalnst a
network operator, the operator Is faced with the dilemma of whether
to satisfy the claim and Interrupt the retransmission, to the
annoyance of hlis subscribers, or whether to run the risk of

rendering himself llable to damages.
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A serles of such cases has been reported In Belglum and the
Nethquands; actlons were brought against network operators among
other'th{ngs because right owners disputed whether one group of
them had been represented In the negotlation of the general
contract by thes other or whsther, as outsiders to the contract,
they had a claim on the network operator. 'No cases of claims on
the part of outsiders have been reported so far from the other
Member States.

In view of the outsider problem, 1t has been found advisable In
several countrles, both In and outside the Community, to regulate
the acquislition of rights In leglslation. Denmark44 and
Austria,45 for Instance, have both Introduced a statutory ilcence
in order to avold anticipated negotiating difficultles In addition
to the outslder problem. Swltzerland Is planning to do |lkewlss,
having hitherto been content to confine the collective use of
cable retransmission rights to aufhorlzed collecting socletlies,46
while Norway, Sweden and Finland have exciuded Indlvidual ctalms by
extending by law general! agreements wlith respect to cable
retransmissions to outsiders.47

44 § 22a and 8§45(2) (Compulsory llcence regarding the rebroadcasting rights of
broadcasting organizations) of Law No. 158 on Copyright In 1iterary and artistic

works, and § 11a of Law No. 157 on the Right In photographlc Images.
45 88 59a and b of the Austrlan Copyright Act.

46 See Article 21 of the Federal Council Bill of 19 June 1989, BB!. 1989 ill 616 ff

47 For detatlls, see Article 20a of the Norweglan, Article 22d of the Swedlsh and

Article 22a of the Flinnish Copyright Acts.
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For the same reason, the German Government recently proposed that
for the collective management an oblligation of retransmission
rlghts-by collecting socletles should be introduced.48 Finally,
the Internatlional copyright sectlion of the ALAl (Assoclation
Litteraire et Artistique Internationale) has come out In favour of
a framework for the acquisition of rights - elther in the form of
an extention of general agreements or In the form of an obllgatory
collective management by collecting socletles.49

Acqulsitlon of the retransmisslion rights to programmes broadcast

via satellite

3.2.13 Where programmes broadcast via satellite are retransmitted over
cable networks It Is necessary to acqulire the natlional cable rights
Irrespective of the copyright arrangements for broadcasting the

_programme slignals via satelllite: the copyrlight sltuation as regards
retransmisslion is settled by the network operator where the network
Is located. There Is thus no difference In law from the cable

retransmission of terrestrial programmes.

3.2.14 Economically, however, the acaqulisition of rights has taken a
different course. In contrast to the retransmission of terrestrial
programmes, the cable rights In this case are not usually acquired
by the network operator himself, but by the satelllte broadcaster.

3.2.15 This form of rights acquislition couid be described as
“seml-centralized”. Centrallzed, because the satelilte broadcaster

acqulres the cable retransmisslion rights on behalf of all network

48 See the Report on the effects of the 1985 copyright amendment,
7 July 1989, Bundéstagsdrucksache 11/4929, p. 39.
49 See the Amsterdam Resolution of 1982, Copyright 1982, p. 318.
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operators In a country where hls programme signals are recelved;

but only "seml-centrallized" since he must negotliate with right

" owners In each country separately In which his programme that was

originally broadcast by satellite Is to be retransmitted via cable.
only In exceptional cases Is acquisltion completely centralized,
1.e. the satelllte broadcaster negotiates with only one right owner
over a certaln category of rights on behalf of all network
operators In all countries in which hls programme Is to be
retransmitted via cable. Thus, In particular the natlional
socletles, which safeguard the rights of phonogram producers, have
entrusted the IFPI (international Federation of the Phonographlic
Industry) with the central granting of cable retransmission rights.
The central acqulsition of cable retransmission rights to flims for
which the rights In respect of Individual areas In the footprint

have not yet been granted separately Is concelvable.

Where the acqulsition of cable retransmisslon rights by the
satellite broadcaster Is not required by legislation, as it Is In
the Unlted Kingdom, the current contractual practice of vicarlous
acquisition Is explalined by economic reasons. The satelllite
broadcaster, In order to secure the financing of his programme,
must make sure that his programme - and the advertising contalned
therein ~ reaches as wlde an audlence as posslbie. Network
operators, on the other hand, wlli not be Inclined to feed In extra
programmes broadcast by sate!lite and pitched mostly'at specific
audliences, If they have to pay hligher copyright fees than they
already pay for the retransmisslon of terrestrlal programmes (see
3.2.4). Broadcasters will want the satellite programme to reach as
wide an audience as possible for financlng reasons, slince this
alone wlll ‘Increase hls revenue from advertising. On the other
hand network operators are mostly not incllined to pay hilgher
copyright fees than they would for retransmitting terrestrilal
programmes (see 3.2.4), In order to carry exira programmes
broadcast by satellite and pltched mostly at specific audliences.
In some Member States leglislation does not allow for them to pass
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on thls charge to subscrilbers. Furthermore, from an economlc
viewpolint, Increased subscription charges may lead to a loss of
subsérlbers, which could exceed the number of those wantlng to
subscribe on account of the Increased supply, partlcularly slince
the feeding of satellits programmes Into networks which are already
fully utillzed does not increass the number of programmes supplled
but at best results In thelr partial substitution.

3.2.17 The current practice of vicarlous acquisition may relieve network
operators themselves from negotlating with right owners over rights
that are essentlal for the cable retransmilsslon of satelllte
broadcast programmes. It is a risky undertaking, however, since
the operator Is still llable under copyright for the retransmission
of programme slignals broadcast via satellite. Thus, hetwork
operators have proposed that thelr llabliity should at most be
alternative only. Another concelivable arrangement would be to
Include satelllte broadcast programmes In general contracts for the
retransmisslon of terrestrial programmes: as well as ensurlng that
cabie rights are acquired, thls would have the added advantage that
the remuneration for all retransmitted programmes could be
calculated on a uniform basls. So far, Denmark has facllltated the
acqulsition of the necessary rights for the cable retransmission of

direct satellite broadcasts by Introducing a statutory Ilcence;50

50 § 22a of Law 158 on Copyright In literary and artistic works, § 11a of
Law 157 on the Right In photographic Images.
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as regards the retransmission of prograhmes broadcast from the
United Kingdom via communicatlons or direct broadcasting satellite,
the United Kingdom exempts network operators from copyright claims
brought by owners of the rights to the retransmitted programmes -
with the exception of claims by the broadcaster.S1

3.2.18 In all other Member States, however, the network operator, as |s
already the case with the retransmission of terrestrlal programmes,
is liable to clalms by Individual outsliders. The risk of legal
action Is all the greater for him, since 1t is not automatically
within his control whether the satellite broadcaster fulfiiis his
obilgation to acqulre all rights and regularly pays the
remuneration due. In particular, the authority given to AGICOA
(Assoclation de Gestion Internationale Collective des Oeuvres
Audiovisuelles), which manages the cable retransmission rights to
terrestrially broadcast programmes on behalf of a number of flim
producers, has so far not slmulféneously covered the cable
retransmission rights to programmes broadcast initlally by
satelllte. These rights still belong to each individual producer

or his successor and can be exercised by them separately.

3.2.19 To sum up; what Is particularly striking is that there is stlll a
distinctlion In copyright, based on that In telecommunications law,
between communications and direct satelllites, despite the fact that
it Is possible today to get affordable Individual reception from
both types of satellite. Furthermore, there Is great uncertainty
in practice as to the copyright rules which apply to direct
satelllte broadcasting. This means that ths broadcasting of

51 Section 73 in conjunctlon with Section 6(1) and (4) of the Copyright,
Designs and Patents Act 1988.
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programmes Is treated differently according to the technical means
employed and that direct broadcasting by sateillte Is compllicated
unnecessarily.

3.2.20 The rights which a network operator must acquire If he wants to
retransmit terrestrial or satelllite broadcast programmes
simultaneously, unaltered and unabridged via cable can, because of
the dependence on the primary broadcast, appropriately be acquired
only for a lump sum through collecting socleties. Irrespective of
whether the network operator himself acquires such rights or
whether they are already acquired by the satelllte broadcaster on
behalf of network operators, as is most often the case In current
contracting practice with regard to the retransmission of satellite
broadcasts, thls acquisition of rights Is not compliete in all
respects. The occaslonal attempt is still made to assert rights
individuaily. Although retransmission rights are now largely
acquired collectively and for a lump sum, this may Jeopardize
cross-border broadcasting and, hence, prejudice the achlevement of
a European audliovisual area.

4. Proposed solutions

4.0 In this sectlion, proposals are made for solving the copyright problems
assoclated with two dlfferent events: the primary broadcast

transmitted via satellite, and the retransmission via cable.
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4.1 The broadcasting of programmes via satellite

1.

1.

1.

Granting a broadcasting right for programmes transmitted by
satellite

The traditional copyright concept of broadcasting means the
communication of a work to the pubilc. What counts Is simply that
the programme signals are made accessible to the public. The means
used by a broadcasting organization to transmit signals and the
classification In telecommunications law of the respective means of
broadcasting are of no significance as regards copyright.

Oof course, broadcasts can always be differentlated according to
whether they are transmitted via satelllites operating on
frequencies which under telecommunications law allow reception by
the public (direct sateliltes) or which are reserved for closed,
polint-to-point communication (low and medium-power communications
satellltes). But because of major changes In satellite and aerlal
technology, medlium-power satellltes can now be used l1ke direct
satellites for direct reception. Even the signals broadcast via
traditional low-power communication satellltes have In the meantime
become directly recelvable at affordabls aerial prices. Direct
individual reception of this kind Is being aimed at by the
broadcasters’ on a wide scale and is generally authorized by
natlional post and telecommunicatlons authorities.

it would no longer seem justified, therefore, In elther right
owners’, broadcasters’ or viewsrs' eyes to exclude an activity
which can be described as a broadcasting process from the

application of copyright simply because 1t uses technology that was
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originally reserved under telecommunications law for closed
polnt—-to-point communication.

4.1.4 For this reason, the broadcasting of programme signals via a
communications satelllte should as far as copyright and
neighbouring rights are concerned be put on the same footing as
broadcasting by direct satellite, provided it Is comparable to the
latter In terms of direct reception and the broadcasting of the
programme signals can be regarded as communication to the public.
A communication to the publlic also occurs where the signals are
encrypted and decoders are provided by the broadcaster himself or
with his approval by third parties to the pubilc. Further, It Is
Irrelevant whether the signal is received by individual or communal
aerlal or by a cable operator who then carries out a further
exploltative act, in the form of the subsequent cable

retransmisslon, that is as such relevant for copyright purposes.

4.1.5 The solutlion proposed here guarantees that a programme broadcast by
direct or communications satelliite will be treated equally with one

that Is broadcast by the traditional means of Hertzian waves or
cable.

4.1.6 Such equal treétment improves the protection of right owners at the
same time. Hlitherto, these have been specifically granted an
independent feed-In right (droit d’injection) iIn France and Spain

only, and a genulne broadcasting right with regard to the
transmisslion of thelr works via communications satellite in the
United Kingdom only.52 The equal treatment of communications and
direct satelllte broadcasting proposed here does not pursue the
idea of a simplie feed-in right, but Is intended to grant rlight

52 See 2.1.10 above.
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owners the right to communicate their works to the public,
including In future an Independent broadcasting right as regards
the transmission of works via communications satellite. It may be
reserved for the Member States to determine how the right to
broadcast protected works via satellite relates to the traditional
broadcasting right of transmitting works by wireless means or by
wire, granted by natlonal copyright laws. The question of the
Interpretation of exlisting contracts In which a "broadcasting
right" iIs granted In quite general terms Is not prejudiced by the
equal treatment of broadcasting protected works and performances
via communications satsllite with that via direct sateillte
proposed here.

As a result of equal treatment, only such contracts In which a
direct broadcast to the public was previously excluded from the
assignment of rights would In practice have to be clarifled; It
would have to be made clear that the right to broadcast via
sate!lites operating on communications frequencies Includes the
right to make the llcensed works avallable to those who recelive the
signals direct. The essentlals remaln unchanged by this, as direct
reception of signals emitted in uncoded unencrypted form via
communlications satelllite Is already authorlzed by right owners -
agalnst additlonal payment where necessary — oOr at any rate
tolerated.

The relevant act of broadcasting

With the broadcasting of programmes via satellite the intention is
to communlcate protected works to the public In a single act.
Leaving aslde the technically necessary modulation, the signals are
conveyed to the public unaltered. The satellite appears as
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as an extended transmitter in space and consequently simpiy as one
of the 1inks in the uninterrupted chaln of equipment used for the
broadcast.

it seems appropriate to see this as a single broadcasting act for
copyr ight purposes and not to divide 1t up Into several exploiting
operations. But - and this Is something which, In the Commisslion's
view, ought to be made ciear - this applles onity If the chaln of
broadcasting esquipment, from the person responsible for the content
and emission of the directly receivable programme signals (the
broadcaster) to the satellite from which the dirsctiy receivable
progfamme—carrylng signals are broadcast to the public, Is
uninterrupted.

Accept ing the satelllte transmission of programmes as a single
pbroadcasting act does not mean, howsever, that activities carrled
out prior to that act, such as the manufacture of the tape
necessary for the broadcast, would no ionger be the subject of
separate copyright assessment. The same applles to those
activities which are carried out following the actual act of
reception, such as the public showing or cable rstransmission of
satellite broadcast programmes.

For the rest, the above discussion is essentialiy a clarification
of something on which there already ssems to be, In theory and

practice, a large measure of consensus.

The natlonal copyright relevant to a satelllte broadcast

Relevance
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Where a programme is broadcast by a sate!llte which can be received
directly In several states, as we have already seen in 2.1.6 ff.,
1t Is not at the present time clear whether for copyright purposes
the broadcast should be sald to take place only In the state In
which the programme originates, or whether It should be said to
take place simultaneously wherever the signals can be received
directiy. In other words it Is not settled whether it is only the
copyright law of the country from which the programme Is broadcast
which Is relevant, or whether the copyright laws of all the

countrles of reception are relevant together.

For the sake of clarity in the language used it should be salid at
the outset that the question of the relevant or applicable law

addressed here Is concerned only with ldentifying the state or
states In which cross-border broadcasting constitutes use of the
work for copyr!ght purposes, and consequentiy requlires the consent
of the right owner; It Is a substantive issue to be settled In the
natlonal copyright laws of the Member States. It must be
distingulished from the question of the applicable law for purposes

of private International law. The problem there Is which state’s

copyright law a natlonal court 1s to apply to any case of

infr Ingement coming before It. In practice the answer to both
questions will frequently be the same, since In both cases
conslderable welght attaches to the place with which the act of use
is most closely connected. 1t should be emphaslzed, however, that
it Is the law which Is relevant, In the substantive sense, which is
discussed In this paper, and not the law which Is appllcable under
private International law.

The legal uncertainty as to whether a broadcaster must acquire
copyr ight and nelghbouring rights for the components in his

- programme only In a single state, or In all states In which the



4.1.18

4.1.18

- 41 -

signals can be directly received, {imits the possibiiitles for
cross-border broadcasting. As long as thers is even ons

Member State which accepis that the broadcasting rights of ali
recelving states are relevant at once, the owners of the national
rights of use In other Member States are prevented from themselves
authorizing a broadcast via a satellite whose footprint includes
that particuiar Member State. And a broadcaster who has acquired
the relevant right of use In a Member State which takes it that
only one natlional law Is relevant can never be certain that he Is
not committing an iInfringement of copyright in one of the states In
which the broadcast Is recelved, The question must thersfore be
clarified within the Community, as a matter of urgency, in order to
strengthen the single audlovisual area. This Is the more so not
only because direct broadcasting satellites are beginning
operations at the present time but also bscauss under the
arrangement proposed here no distinction is in future to be made
betwesn communlicatlons satellites and direct broacasting satelllites
(see 4.1.4). '

However, to accept that where a programme is broadcast by satelllte
the relevant law Is not just the law of the country where the
broadcast orlginates, but rather the laws of all the countries of
reception at once, would have serious disadvantages from ths point
of view of the Community.

A person wishing to broadcast a programme by satellite would have
to negotiate separately with the right owners In all the states
within the footprint. Given the duration of contracts, which Is
often very short, it would be difficult to coordinate timing.

This could result in doubt and delay, since broadcasting could
beglin only once the last contract had been concluded. By then the
time for renewal of the contract whlich was concluded first might
already
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be close. And the number of agreements to be concluded separately
would make It difficult to calculate the overall expendlture on the
acquisition of the rights.

It Is true that In the past a person wishing to broadcast a
programme by satellite already had to negotiate separately with the
right owners In sach state. But as he had to acquire only the
national cable rights for the retransmission of a transmission by
communlications satelllte which was not itself considered relevant
for copyright purposes, the fallure of negotiations In any one
country meant only that cable retransmission could not take place
in that Member State.

If programme transmission by communications satellite and by direct
satellite are placed on the same footing, as proposed here (see
4.1.4), the fallure of negotiations In even ons country would mean
that the satellite broadcast could not take place at all. When
contracts had to be renewed, fallure to secure transfer of rights
even In a single Member State might endanger the continuation of
the whole programme. !n view of the enormous Initlal Investment by
the broadcaster this Is hard to reconcile with the need to
facilitate Community-wide programme production in a single
audlovisual area.

A result similar to that which would follow If only one system of
law were to be held relevant could be achleved through an
arrangement whereby the contractual acquisition of rights would be
centralized in all respects.

There are rights which are already acquired centrally under present
practice, in respect of programme transmission by communicatlons
satellite and the subsequent feeding into cabie. But even If the
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right ownsrs were prepared to allow the present form of central
acqulslition of broadcasting rights for all states in the footprint
In respect of transmisslion by direct broadcasting satellite too,
there would still not be the legal certalnty needed to provide a
sound basis for cross-border broadcasting. Any centralization of
the acqulsition of rights on a purely contractual basis would be
ser lously damaged if even one national right owners’ assocation
were to break ranks. This form of acquisition is Indeed conducive
to the establishment of a single audlovisual area, but there is no
guarantee that It will continue to opsrate In future. More
importantliy stiil, centrallized acquisition has so far come to be
the practice In respect only of a few types of right. The main
rights acquired centrally are the rights to musical videograms, via
the IFPI (International Federation of the Phonographlc¢ Industry) In
London; even "petits drolts" are not currently acquired centraily,
although a changeover to central acquisition does appear possibie
here within the near future. It is not to be expected that the
owners for example of film rights, which are fragmented within the
common market, will agree to cenhtralized acquisition without
further ado. But it seems hardly right to place all the
dlsadvantages of the present terrltorial nature of national markets
within the common market on the shoulders of the broadcasters
alone.

For these reasons the Commission favours a solution under which the
copyright law of only a single Member State, rather than the laws
of all states within the footprint, would be relevant to the
transmisslion of programmes by satelilte; this would be in tine with
the current state of discussion in the Council of Europe.
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In the Commission’s view, however, such a solution requires that
there be an appropriate level of protectlion of copyright and
neighbouring rights In every Member State (see 4.1.33 ff. and
4.1.50 ff.), and that contractual transfer of rights remain
possible (sese 4.1.39 and 4.1.40).

That only one system of national law should be relevant does not
after all mean that right owners would be unable to demand fees
corresponding to the real sxtent of use of thelr protected works.
From the point of view of copyright it would In any event be more
reasonable to assess broadcasting fees not abstractiy on the basls
of territorlies but rather by reference to the slize of the public to
which a protected work is made accesslible, even If this public is
located partly in other territories. Thus under the arrangement
proposed here the broadcaster would have to acquire the right of
use for the satellite broadcasting of a work In only one

Member State, but the amount of the fee which a right owner could
demand for the grant of that rlght would be calculated not by
reference to the pubiic In that Member State alone but rather by
reference to the number of viewers reached or reachable In the
whole of the footprint. RIight owners who exercised their rights
collectively would remaln free to take account of the number of
viewers reached or reachable in the individual Membsr States in the
footprint, and to see to It that all the national collecting
socleties In the footprint received a fair share of the fees.
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4.1.24 The arrangement proposed would stlll permit film right owners to

4.1.25

give broadcasters a contractual undertaking that thelir entltiement
to broadcast a film will be exclusive for a stated perliod or a
stated territory or both. A fllm right owner who In Member State A
has transferred to a broadcaster the right to broadcast a flim by
satellite would not thereby be prevented from transferring the
satellite broadcasting rights for the same flim in Member State B
too. In line with existing practice he could when he first
transfers the rights to a broadcaster in Member State A still
undertake not to transfer the satellite rights In Member State B
for a stated time; this undertaking, however, being sublect to the
competition rules. The situation would only become more difflicult
where the satellite rights in the two Member States were no longer
In the same hands. In that case It would theorstically bs possibie
for each owner of a right of use In any one Membsr State to agree
to satellite broadcasting in that Member State, even If the signal
was recelvable In other Member States, with an adverse effect on
the commercial Interests of the holders of the rights for those
other territories. But It can be expected that these difficulties
will in future be overcome by better contractual coordination of
film exploitation, which will also be conducive to the
astablishment of a single audiovisual area. Under the solution
proposed here, In any event, each of the owners would be able
commercially to sxploit the right he has been granted for a limited
territory by authorizing satellite broadcast; whereas If the
broadcasting rights of all the recelving states were to be relevant
the rights existing In those states would prevent him from doing
so.

In effect the solution here proposed should largely satisfy the
cantral concerns which have led to the demand that the laws both of

the broadcasting country and of all countries of reception should
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be relevant, despite the fact that the two approaches have
different theorstical starting points. Economlically, In
particular, right owners would be no worse off under the
arrangement proposed, provided an appropriate minimum level of
protection Is ensured in all Member States which allows fees to be
sought on the basis of the total number of viewers reachable.

This rule that the copyright law of only one Member State Is to be
relevant might perhaps have negative implications for moral rights.
in particular, It wouid be concelvable for example that the owners
of rights in a clnematrographic work would have to accept that a
television verslon of the film which has been altsred In a way
permissible under the law of one Member State might as a result of
a satelllte broadcast be recelved even In those Member States In
which they would be able to Invoke thelir moral rights in order to
prevent the broadcast of an altered verslon. Viewers In a
particular Member State would be able to recelve versions which had
been altered In a way Incompatibie with the law of the State of
reception. Particular Instances of such anomallies might be
advertising breaks, colourlization, the inclusion of TV logos, or
discrepanclies in the application of the right to be identified as
author or dirsctor.

But as all Member States are bound by the Berne Conventlon, and are
consequently required under Article eb!s to protect the right to
claim authorship and the right to object to any modification of the
work prejudicial to the author'’s honour or reputation, the
Commission hopes that such national dlfferences as there are In the
law appllicable to moral rights -~ a partlicular exampie being that of
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the United Kingdom, which does not give a director protection
agalinst action on the part of the producer where the latter Is to
be regarded as the author of the work by the operation of

1aw33 - will not have too damaging an effect on the exercise of
moral rights, at least In practice. If it should In future happen
that a difference in the level of protection does prejudice the
Interests of right owners to too great an extent, a Community-wide
harmonization of moral right entitiements would have to be
considered, since under the solution here proposed moral rights
could not be enforced separately In the Indlvidual Member States.

Place of use

Where use is made of protected works the act of use Is In principle
governed by the law of that state In which It takes place.

Technically speaking the transmission of directly recelvable
programme-bear ing signais by sateliite takes place in outer space,
which Is outside any natlonal territory. Rather than making
transmission subject to whatever law may be applicable to the
satelilte Itselif, a more ratlonal solution is to take the preceding
programme transmission to be the act relevant for copyright
purposes. But the transmlsslon of programmes by sateliite

compr ises several separate steps which may take place In different
Member States, Including the decision on the content of the
programme, the decision to send the signal, and the technical
up-1link; so that if the law of only one Member State Is to be

53 See section 77 and sectlon 79(3)(b) In conjunction with section 9(2)(a)
of the Copyright, Desligns and Patents Act 1988.
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relevant, It has to be decided which of these steps Is to determine
the place of use of the work for copyright purposes.

The definitlon of the relevant act of broadcasting where programmes
are transmitted by sateliite (see 4.1.8 ff.) suggests that the
place of the act relevant for copyright purposes shouid be the
place where the single act of broadcasting originates, namsly the
place where the broadcaster carrles on business, in a real and
substantial manner; it Is the broadcaster after all who Is
responsible for the content of the directly recelvable programme
slgna]s, who undertakes the flinal packaging process, and who
decides that the programme-~bearing signals should be transmitted,
and thus decldes on the form and extent of the use of protected
works. In sffect this point of reference corresponds to that
adopted In the Television Directive.54

1t would not be appropriate to regard the place where the signals
are up-linked as decisive from the point of view of copyrlight.
Apart from the fact that the up-!ink has no iIndependent
significance in copyrlight terms, being merely a technical step In
the relay of programme signals, there arse purely practical problems
which could arise. The place of the up-link can be moved to
another Member State with no great difficulty; and it Is
concelvable that parts of a single programme could be transmitted
to the satsilite from a transmitter in one Member State and parts
from a transmitter In another. in that case the copyright laws of
more than one Member State would once agaln be relevant to a single
programme.

54 Article 2(1) of Directlive 89/552/EEC, OJ No L 298, 17 October 1989,
p. 23 ff.
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This proposed harmonization of natlonal copyright law relating to
satelllte broadcasts does not deal with the case that satellite
signals are broadcast by a broadcaster who Is established outside
the Community. This situation will continue to be governed
excluslively by natlona! copyright law. Thus the national copyright
law might select a different point of reference whilie the
non~-Communlty country does not grant protectlion equivalent to that
proposed here (see 4.1.33 ff. and 4.1.50 ff.) under a treaty or
conventlion for example.

Appropriate [evel of protectlon; acquisition of rights

If only the law of the Member State In which the broadcaster is
establiished is to apply, as proposed here, it must be clear that
that law does In fact confer an appropriate level of protection on
right owners.

As far as copyrlight proper Is concerned thils should hardly cause a
problem, since all the Member States are countrles of the Berne
Unlon and are thus required by Article 11PIS(1)(1) to grant the
right to authorize broadcasting of any work within the definition
in Article 2 of the Convention.

Where film producers for exampie do not themselves enjoy copyright
in a Member State, they do very generally enjoy the protection at
least of rights transferred to them elther contractually or under a
legal presumption. In a number of Member States, while they may
not quailify for copyright, they do hold their own nelighbouring
rights. The Commisslion accordingly takes the view that there is no
need at the present time to harmonize the rights of film producers.
This would be necessary only If the differences bestween forms of
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protection which exist were to have the effect of hindering the

free movement of goods and services In the Community.

Article 11P1S(2) of the Berne Conventlon does allow the countries
of the Union to determine the conditions under which broadcasting
transmission rights may be exercised; they may even Introduce a
statutory licencing system, although along with his moral rights
the author must at least retain a right to just remuneration.
Falling agreement between the parties, this wili be determined by a
competent authority. The countries of the Unlon are accordingly
entitled to reduce the right to authorize a broadcast to a simple
claim to remuneration.

If only the taw of the place of establishment the broadcaster Is to
apply to the broadcast of signals which can be recelved directly
throughout the satelllte footprint, as Is proposed in 4.1.12 ff.,
any statutory flcence in that country would mean that the right
owners would be unable to prevent thelir works from being broadcast
by satelllte and recelved directly throughout the Community without
their consent.

The Commission takes the view that this would encroach much too far
on the entitlements of copyright owners, particulariy as direct
broadcasting by satelllte represents prlmary broadcasting, unlike
for example the retransmission of signals where already the primary
broadcast has been subject to the consent of the right owners. 1t
Is doubtful, too, whether a natlonal statutory iicence with such
far-reaching Implications Is permitted by the wording and the
spirit of the Berne Conventlon; Articie 11b|s(2) of the

Convention states that the effects of such measures are to be

confined to "“the countries where they have been prescribed."”
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In order to prevent the excessive restriction of the entitlements
of the right owners which might otherwise result from the rule that
only the law of the establishment of the broadcaster should be
relevant, as proposed in 4.1.12 ff., the Commisslon conslders |t
necessary that satelllte broadcasting rights should not be
resiricted by any system of statutory or compuisory llcences. But
Member States should be required to forego the discretion left to
them by the Convention, as they are entltlied to do under Article 20
of the Conventlon, only In respect of cross-border satellite
broadcasts where the signals transmitted by satellite are directly
receivable In more than one Member State as outliined In 4.1.4.

in such cases the Commission takes the view that the right owners
should be free to exercise thelir rights on a contractual basis.
Contractual transfer of rights could operate on an indlviduatl
basls, or through a collective agreement, or through the extention
of such an agreement to non-represented right owners. Of course
those right owners who were not represented by the collecting
soclety or authors’ organization which concluded a collective
contract would be entitied to refuse the sxtension of the contract
to their rights. The Commission does not consider It necessary to
propose on exception especlally for flim right owners, as the
possibility of exercising and expiciting a right indlvidually Is
malntained under the solution proposed, given the right of refusal,

which may be exercised if even before a collective agreement Is
concluded.

Unlike copyright protection, the protection of nelghbourlng rights,
as provided for with respect to primary broadcasting mainly In the
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Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organlzations, is at pressnt subject to
wide variatlions between Member States.

Thus there is no statutory protection of neighbouring rights In
Belglum, Greece or the Netherlands, though legislative proposals
are under consideratlion In Belgium and the Netherlands. The courts
In these Member States do enforce some degree of protectlion on
grounds other than copyright in the broad sense, but it Is the case
that elther not all those entlitled to performing rights protection
under the Rome Convention are In fact protected, or the protection
granted does not extend to the broadcast of their performances.

In all Member States which so far have a statutory system of
protection of performing rights, performers are entitled to prevent
the broadcast of thelr .1ive performances, In accordance with
Article 7(1)(a) of the Rome Conventlon. The draft legisiation In
Belglum and the Netherlands wouid aiso give performers this
entlitlement.

But In the case of broadcast of phonograms published for commercial
purposes, the rights which performers and the producers of
phonograms can exercise are regulated differently in these

Member States.

Of the Member States which so far have a statutory system of
protection of performing rights, Luxembourg and Portugal do not at
present grant elther performers or the producers of phonograms
independent rights in respect of the use of phonograms for
broadcasting.

Ireland and the United Kingdom do not grant an Independent right to
performers In respect of the use of phonogramg for broadcasting
only.
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Producers of phonograms do have an Independent right to prevent
broadcasting in both Member States.

Iin Denmark, France, Germany, ltaly and Spain, on the other hand,
performers and the producers of phonograms have at least a share in
an extra payment for the broadcasting of sound recordings. The
draft leglislation in Belgium and the Netherlands would Introduce
the same arrangement. However, the nature of the clalm and the
apportlionment between the right owners differ considerably in
detali. In Spailn producers of phonograms aiso have an Independent
right of authorization; In the Netherlands It Is being considered
whethar a right of authorization should be conferred both on
performers and the producers of phonograms, which then would be
subject to a compulsory llcensing system.

Broadcasters do not need any speclal protection In respect of
primary broadcasting, as they have control over their own primary
broadcasts In any case. Where broadcasters are protected as such
In the Indlividual Member States, the right to authorize the
retransmission of their broadcasts provides effective protection
against the unauthorized appropriation of thelr broadcasts by third
partles.

Under the Rome Conventlon performers are entitied to prevent at
least the broadcasting of their |lve performances

(Article 7(1)(a)). |If thelr performance has been fixed on a
phonogram, videogram or In a fllm with their consent however, no
further authorlization is needed from the performer In order to
broadcast It. |f a phonogram publlshed for commercial purposes Is
used for broadcasting elther the performer or the producer of the

phonogram, or both together, have at least a claim to equitable
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renumeration (Article 12). Thus the Convention leaves a cholce to
be made by the contracting states; and states are even free to
exclude any claim to remuneration, In whole or In part, simply by
declaring that they will not apply the provision

(Article 16(1)(a)). Denmark and italy exclude a claim for
remuneration where the broadcast is for non-commerclal purposes;
Luxembourg has entered a reservation in respect of the whole of
Article 12 of the Convention. The Rome Convention also protects
broadcasters only In respect of the rebroadcasting of their
broadcasts.

Broadcasters could exploit the present uneven level of protection
in the Member States, and particularly the lack In some states of
any protection of neighbouring rights, and the differing
entitlements of performers and producers of phonograms where
commercia! sound recordings are used for broadcasting purposes, by
moving their headguarters to another Member State simply because
the protection of nelighbouring rights there Is non-existent or at a
very low level. Thls would prejudice the interests of the owners
of neighbouring rights to too great an extent; and it would distort
competition between broadcasters within the Community.

To prevent this the Commission feels that If only one law Is
relevant to the transmission of programmes by satelllte the
protection of performers, producers of phonograms and broadcasting
organizations should be harmonized and strengthened within the
Community as far as the objectlve of the measures proposed in this
paper requires It. There would not necessarily have to be
harmonizatlion of all the entitiements conferred under the Rome

Convention, but only



4.1.52

4.1.583

4.1.54

- 55 -

an obligation of the Member States to grant a minimum level of
protection with regard to primary satellite broadcasts. The
Commission Is aware that even a very limited harmonization of this
kind must as far as possible take account of the balance of
interests between the different parties Involved which is reflected
in each natlonal legal order.

The Commission accordingly proposes that those Member States In
which such protection does not yet exist should grant performers at
least the right to prevent live broadcasts of thelr performances,
In accordance with Article 7(1)(a) of the Rome Convention.

The Commission further proposes that the Member States should at
least grant an entitlement to remuneration to performers and the
producers of phonograms for the use of phonograms published for
commercial purposes In broadcasting, In accordance with Article 12
of the Rome Convention, wlthout the reservation In principle
permitted by Article 16(1)(a). This claim would then be avallable
elther to the psrforming artist or to the producer of the phonogram
or to both together. Member States would still have to decide to
whom this claim would be given; whether If only one group had the
claim the other should receive a shars of the remunsration; and how
to apportion that share, or any fes which under national taw was to

be pald jointly to performers and producers of phonograms.

To protect broadcasters agalnst unauthorized appropriation of parts
of their broadcasts by other broadcasters who transmit their own
programmes by satellite, Member States should also be required to
protect broadcasters against retransmission and fixation of their
broadcasts, In accordance with Article 13(a) and (b) of the Rome

Convention.
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Cable retransmission

The retransmisslion of programmes by cable discussed In this
section differs from transmisslon by satelilte, which was discussed
in sectlon 4.1, In that |t constitutes a re-broadcast rather than a
primary broadcast of protected works.

The dsclisive difference Is that In primary broadcasting the
broadcaster decides the timing and content of the programme. Glven
that there will normally be sufficlent time avallable, the
broadcaster can reasonably be expected to secure the rights to all
the components of a planned programme from the right owners
individually, In line with what was said under 4.1. Only In
respect of some partlcular types of right, such as "petits droits”,
Is the acqulsition of rights facilitated through collective
exerclise by collecting socletlies.

The position is quite different where an undertaking retransmits
another undertaking’s primary broadcast simultaneousiy and without
alteration or abrldgement. This rstransmission |Is entirely
dependent on the primary transmission. The cable operator can
declide only whether or not he wants to retransmlt the primary

broadcast; he has no way of shaping or influencing the content
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of the programme. This dependence on the primary broadcast also
means that the cable operator does not have long advance notice of
the components of the programme, and particularly of any changes.
Unlike the primary broadcaster, therefore, the cable operator Is
not in a position to take timely steps to ensure that he has the
rights necessary for simultaneous, unaltered and unabr idged
retransmission from each indlvidual right owner. He has very
tittle time to clarify any disputed points of law; and as a rule he
will be unable to switch to other programmes, for technical reasons
or on legal grounds such as a legal obligatlion to retransmit
programmes In thelr entirety.

if the poslition of the retransmission of programmes In the
Community Is to be made safe, this distinction between the
acquisition of rights for a primary broadcasting and a
retransmission thereof must be borne in mind. For the sake of
clarity It must be pointed out once again that what folilows relates
to the simultaneous, unaltered and unabridged retransmission of
primary broadcasts. Thus it does not apply to cases, in which the
primary broadcast ls changed for example by subtitliing, dubbing or
substitution of advertisements.

cable retransmisslion of terrestrlial broadcasts

As has already been pointed out In 3.2.4, since the appearance of
the "Television without Frontlers" Green Paper In 1984 the two
sides — on the one hand broadcasters, film right owners and owners
of copyright and neighbouring rights and on the other domestic
cable network operators - have in many Member States concluded

contracts covering the simultaneous, unaltered cable retransmission
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of domestic and foreign terrestrial television and radio
programmes.

The contractual arrangements In practice adopted already mean that
with the exceptlion of a few speclial cases specifically provided for
In the contracts the rights for cable retransmission are no longer
acoulred indlvidually; the nature of simulitaneous unaltersed cabie
retransmisslion wouid hardly have permltted otherwige. The
collocting societles party to these contracts grant the rights on a
lump=-sum basls, |.e. for a number of rights In works not
individually specified, and collectively, 1.e. for a numbar of
right owners not Indlvidually speclfied. Thus here there Is
collactive exercise not only of the “"petlts droits" which
traditionally are often exsrcligsed in this way through collecting
socletles, but also of "grands drolts" and rights In
cinematographlc works. The participating broadcasters 1likewlse
dispose of thslr rights on a lump-sum basis, without distinguishing
particular rights in particular programme components; and several
of them have often designated a single broadcaster to negotiate on
thelr behalf.

The Commission expressly welcomes thls development of the practice
of contractual acqulsition. It Is already making a vigorous

contr ibution to the establlishment of a European audliovisual area.
The Commission would |lke to ensure that such contractual
agreements contlnue, and to facllltate thelir smooth operation in
practice.

But this form of collective acquisition has a number of weaknesses,
axamples of which have been outiined in 3.2.7 ff.
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The maln difficuity is the problem of outsiders. Although all
right owners will frequentiy be party to the collective agreements,
network operators can never at present really be sure that they
have In fact acquired all the rights they need for slimultaneous
unaltered cable retransmission of the terrestrial programmes
designated In the contract. In principle they run the risk that
outsiders may bring actlons for the prevention of broadcasts or for
damages, and they have no detalled knowledge of the exlistence of or
extent of any such possible claims. They are also exposed to the
risk of criminal proceedings. Whenever the claim Is made that an
ftem should not be retransmitted the network operator s faced with
a difflcult decislon with serious repercussions on his subscribers,
namely whether or not to comply and Interrupt hls simuitaneous
retransmission. This Is particuiarily true of claims put forward at
short notice, with which many network operators will In any case be
unable to comply sufficiently rapidly, If only for technical
reasons. If a network operator Is forced to Interrupt a
retransmission, or if he Infringes of a right, It appears
particularly doubtful whether the indemnification glven him by the
right owners can in fact make up for the damage he suffers. The
Indemnification, after all, will be confined to the amount which
the outsider would have been entitled to receive out of the fump
sum agreed had he been represented. Network operators are
furhtermore completely unprotected against claims from those
categor les of right owners who were not represented at alil when the
collective contract was concluded.

A further weakness Is that parties may unreasonably refuse to
negotiate, or withhold agreement to simultaneous, unaltered cable
retransmisslion, or permit It only on unreasonabie conditions, thus

obstructing cross-border programme retransmission.
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The Commission takes the view that there Is a need for a few

supp lemsntary but nonetheless Important measures improving and
safeguarding the arrangements for the acquisition of rights In
order to underpin the current practice wlth regard to contracts,
which is largely satisfactory In Itself. The measures taken should
Interfere as little as possible with existing natlional rules for
the collectlive management of copyrights.

The Commisslion therefore proposes that the legisiation In the
Member States shouid be harmonized In two respects. Firstly,
cross—-border cable retransmission of terrestrial programmes should
no longer be at risk from indlvidual rights Invoked by outsiders
not represented when the collective agreements were concluded;
secondly, cross-border cable retransmission of terrestrial
programmes in the Community should be further promoted by providing
a minimum level of certainty that network operators can in practice
acqulire the rights they need.

The outsider problem

The outslder problem can be resolved In two ways while still
leaving the acaqulisltion of rights for simultaneous, unalitered cable
distribution to be governed by contract. One possiblliity would be
that the authorization to retransmit a protected work by cable, and
thus ultimately the possiblliity of securing remuneration, could
only be exercised by collecting socletlies. This would not mean
that the rights In the relevant works would be assigned to the
socletles In thelir entirety, or even transferred to them by law;
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a requirement that the authorlzation be exercised by a collecting
society means only that the powers necessary to authorize or
prevent simultaneous, unaltered cable retransmisslon of protected
works Included In terrestrlial programmes would be granted to
collecting soclieties, acting as trustees, by authors and performers
or thelr successors. The second possibility would be to extend
exlsting collective agreements concluded by users of works with
recognized collecting soclieties or organizations of right owners to
non-represented right owners.

The proposal made here that the rights necessary for simultaneous
unaltered cable retransmission should largely be channslied through
the collecting socleties (on the precise extent see 4.2.20 ff.
below) no longer has to face the objection put forward In the
“Television with Frontiers" Green Paper of 1984.55 Experience has
shown that exlisting collecting socletlies have been able to manage
cable distribution rights In addition to those they already
protect. In addition, even “"grands droits", which hiltherto were
managed on an Individuail basis, have been entrusted to collecting
socleties by the right owners’' for purposes of cable
retransmission. Lastly, the owners of flim rights themselves have
also recognlzed the need for collective, lump-sum sxploltation of
rights for simultaneous, unaltered cable retransmission; they have
estab! ished a scheme operating through AGICOA (Assocliation de
Gestion Internationale Collective des Oeuvres Audlovisuelles)

55 See iIn particular loc. cit., pp. 318 and 319.
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and the national fiim rights management socletlies, and conciuded
the appropriate contracts. Admittedly the acquislition of rights by
way of collective agreements may well have been facliltated by the
present absence of neighbouring rights In some of the Member States
having the most households connected to cable.

if the acquisition of rights Is to be channeiisd through the
collecting socleties, regardiess of which of the two options
considered here Is selected — i.e. rights to be exercised through a
collecting soclety only or extended collective agreements - there
must be proper management of the retransmission rlghts of authors
and performers In each category. Provided It is ensured that the
retransmission rights, whether In the aggregate or separately by
category of work, are In fact managed by at least one
representative collecting soclety or organization of right owners,
any rlight owner not part of an organization can be treated as an
outslider with a claim for payment on the relevant soclety.

As far as the outsider problem Is concerned both solutions produce
the same result: in both cases the outsider Is no longer free to
exercise his right of authorization Individually against the actual
user of the work, but Is confined to a claim for remuneration

against the collecting socliety or organization of right owners.

The Commission therefore takes the view that Member States shouid
remain free to choose between the two solutions avallable. If the
directive were to impose one of the two options it would
unnecessarily force some of the Member States to glve up an
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established tradition of collective rights management, at least to
some extent, and to replace It by another, with no roots In their
own legal systems.

The other details of the system can aliso be left to the

Member States. These would Include the conditions for determining
when a collecting soclety or organizatlon of right owners can be
sald sufficlently to represent the relevant retransmission rights;
procedures for the approval or recognltion of collecting socletles;
and procedures for the extension of a coilective agreement to
outsiders, or for deeming an unrepresented outsider to be a member
of a particular collecting soclety.

The Commlsslion also considers that In cross-border dealings in
rights any discrepancies betwsen the ranges of rights managed by
dlfferent collecting societles can best be handied by the socletiss
themselves. Where the owners of rights relevant to cable
retransmission have not previously been organlzed In a

Member State, the channelling of rlghts’ acqulisition proposed here,
whether rights are to be exercised through coilecting soclety only
or whether collective agreements are to be extended, should serve
as an Incentive to right-owners to organize better, and thus to
manage their Interests more effectively. In any event It can be
expected that wherever cable networks and cable retransmission
exist on any scale either an appropriate collecting socleties will
be set up or the exlsting collecting socleties will take on cable
retransmission rights too.

A further Important questlion is whether the soiutlon here proposed
should extend to all right owners, or whether exceptions should be
made for specific groups, such as the owners of cinematographic
rights o broadcasters.
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The Commission considers that this question must be answsred by
taking into account the ratlionale of the sofutlon suggested. The
gulding principie of that solution Is to Improve the level of legal
coertainty for the simultaneous unaltered cabie retransmission of
terrestrial programmes, which is to be allowed to proceed
undisturbed and without having to face individual claims on the
part of outsiders. Cable retransmission permitted by agreements
with organlizations representing right owners in return for payment
of a freely negotlated fee, would be able to take place without
hindrance. The solutlon proposed hers ought therefore to cover
any rights whose scopes and whoss owners the network operators
cannot identify individually at the time they concliude the
collective contracts authorlizing cable retransmission.

That Is the case primarily with the large number of copyright and
ne lghbour ing right owners whose protected works are included in the
programmes to be retransmitted.

The Commission feels, however, that the same applies to the owners
of fiim rights; their number is large, and at the time the
collective contracts are concluded It Is not yet clear which fiims
will be retransmlitted during the lifetime of the contract. The
inclusion of the cable retransmission rights for cinematographic
works In the solution here proposed should scarcely affect thelir
position, If at all; flrstly, fiim right owners by thelr own choice
already participate In all natlonal agreements on simultaneous
unaltered cable retransmission not Individually but coilectively;
secondly, film right owners wlil already have consented to the
primary broadcast of their works in the Member State In which the
terrestrial broadcast takes place; but above all, the
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channelling of cable retransmission rights proposed here as a
solutlon to the outsider problem regulates only the procedurs for
the acquisition of rights, while the determination of the content
of the contracts so concluded remains entirely a matter for the
parties. The Commisslion therefore sees no reason to leave film
rights outside the solution suggested.

In the case of broadcasters the position Is different. At the time
a collective contract Is concluded the number of broadcasters is
clear, and every network operator knows which programme he is
feeding Into his network. It is true that despite the presumption
to the contrary accepted by all parties to collective contracts the
broadcasters may not in fact ailways own all the rights normally
assigned to them in thelr own productions, thelr commissioned
productions and thelr coproductions. But If it should happen that
any rights are not In the broadcasters’ hands they could still be
enforced only by collecting socletlies, even If broadcasters
themselves were left outside the channselling mechanism proposed
here. There would thus be no danger to simultaneous unaltsred
cable retransmission.

From a Communlity point of view, then, it Is not absolutely
necessary that the solutlon proposed should Include rights owned by
broadcasters, whether originally their own or assigned to them.

As far as broadcasters’ rights In thelr own broadcasts are
concerned, doubts might In any event be ralsed In those

Member States which are party to the European Convention on the
Protection of Television Broadcasts of 22 June 1960 as to whether
an obligation to pass through a collecting soclety was compatible
with that Convention. The Member Statses would of course remain
free legitimately to take more far-reaching measures, and
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might for example want to inciude broadcasters In a system of
collectlve management of the rights for simultaneous unaitered
cable retransmission; but in the Commission’s view they should not
be obliged to do so.

A further problem arises where a Member State, such as Denmark at
the present time, has already made the cable retransmission of
foreign terrestrlal programmes subject to a statutory iicencs (on
the exemption of domestic programmes see 4.2.27 beiow). {1t might
be considered desirable to prohibit statutory licensing uniformly
throughout alil Member States, in order to strengthen the position
of authors. But such a statutory llcensing system for simultaneous
unaltered cable retransmission of forelgn terrestrial programmes
does not stand In the way of the cross-border programme
transmission sought. 1t It Is |ikewlse concelvablie, theréfore,
that existing statutory licensing systems could continue In
operation, or that Member States would in principle remain free to
decide whether or not to Introduce statutory llcensing of this
kind.

As regards the exemptlon from copyright liabllity of simultaneous
unaltered cable retransmission of domestlc terrestrial programmes,
or of cable relay within the service area, the Commission does not
see any need for action on the part of the community. To declare
an exemptlon for the service area of domestic broadcasters would
contribute nothing to the promotlon of cross-border programme
transmission. it Is doubtful In any event whether an exemption
for the service area Is admissible under the Berne Convention,
glven the claim to remuneration conferred on authors by 11bl8(2)
of the Conventlon, If the retransmission
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right referred to In Article 11bIsc)cin) 1s interpreted
strictly. In these circumstances, dissimliar treatment of the

—servlce area by domestic broadcasters In the Individual

Member States can be accepted from the point of view of the
Community. But It cannot be accepted that partlicular Member States
should, within the entire area In which a programme can be recelved
dirsctly, exempt the cable retransmisslon of broadcasts by
broadcasters transmitting their programmes across borders, and by
satellite In partlicular. So broad an exemption would go far beyond
the effects even of a statutory llicensing system, since It would
deny right owners a clalm to remunsration for cable retransmission
even outside the Member State In which the broadcaster Is

establ Ished.

Facliitatlon of rights acquisition

The Commisslon takes the approach that the natlonal rules on
collective rights management should not have to be adjusted by more
than what Is absolutely necessary In order to facilltate the
acquisition of rights. Orderly cable retransmission presupposes
two things: flrstly, that the parties should In general be prepared
to negotlate the acquisition of rights, and secondly that the
prices or rates offered should be nelther below value nor
excesslive. As a precautlon, the Commisslon feels there Is a need
for certaln minimum back-up measures. Rules dlfferlhg In form but
wlth the same purpose are to bs found in the legislation of a
number of Member States; It wiil be sufficlent to mention the

obligatlon to negotiate and the estab!lshment of an arbltration
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body In Germany56 and spain,57 the obligation to draw up tariffs
in Luxembourg,58 or the consideration by the Copyright Tribunal In

the Unlted Kingdom of llcensing schemes drawn up by collscting
socletles.59

Thus If there is unwlliingness to negotlate, which would be
unacceptable particularly where explring contracts have to be
hegotlated afresh, or |f ho agreement can be reached, the partles
should be able to go to arbltratlon in good time. The arblitration
body should bs able to assist with negotiatlion, and If necessary to
put forward Its own non-binding recommendatlions for an amicable
settiement. To protect everyone’'s interests the arbltration body
should be made up of representatives of the groups concerned and

of Independsnt experts. Member States would remaln free to

regulate the other aspects, and particutariy the detalls of
procedurs.

As a corollary to the proposed channeiling of the right to
authorlze cable retransmission, by IIlmiting its exercise to
collecting socleties and broadcasters only, there should also be a
measure of supsrvision in order to ensure that negotlation or
permission for simultaneous unaltered cable retransmission is not
unreasonably refused and that an offer Is not made on unreasonable
terms. Here again the structure and operatlion of what Is a
mechanism purely for checking abuse can be {eft to the

56 Articles 11 ff. and 14 ff. of the Copyr ight Exerciss Act of
9 September 1965.

57 Articles 142 and 143 of Law 22/1987.

58 Article 3 of the Regulation of 26 October 1972 implementing
Artlicie 48 VI of the Copyright Act of 29 March 1972.

59 Sectlons 116 ff. of the Copyright, Desligns and Patents Act 1988.
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Member States. Of course the Member States would also remain free
to take measures going beyond the minimum measures proposed here to
safeguard the acqulsltlon of the rights necessary for cable
retransmission. .

Under the solution proposed the partles would be obliged at least
to begin negotiation on cable retransmission. Faliing agreemsnt,
either party could ask the arbltration body to assist. The
Commission takes the view that this, together with the authority
glven to the arbltration body to put forward Its own
recommendat fons for an amicable settlement refiecting usage In the
relevant Member State, will produce a satlsfactory solution In most
cases. But If arbitration proves frultiess the supervision
mechanism might ultimately have to be brought into play, to
establish whether the negotiations are being blocked by excessive
demands or condlitions which might constitute abuse. Where
collecting socleties authorlze cable retransmission on the basis of
tariffs drawn up unitaterally, the tariffs could be conslidered In
order to establish whether there Is any abuse, but not to establish
whether they are approprlate. If desplite the lack of agreement no
unreasonable conduct is established, cable retransmission can not
take place In the particular case. The right owners cannot be
obliged to authorize cable retransmission In the absence of a
system of compulsory or statutory Ilcences.

Nor Is It the Commission’s role to decide the conditions under
which cable retransmission Is to be authorized, or what payment may
be appropriate In the particular case In terms of amount or method
of calculation - a lump-sum payment or a payment per cable
subscriber, differentiation according to the number of programmes

retransmitted or separate payment for each programme dlstributed.
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Cable retransmission of satellite broadcasts

Cross-border broadcasts are In the common market no longer confined
to terrestrial transmission. There Is a steadlly growing number of
programmes broadcast by sateliite. Regardless of whether the
broadcaster uses a communications satellite or a direct
broadcasting satelllite, these programmes can be received directly,
for both practical and legal purposes (see 4.1.4), In exactly the
same way as terrestrial programmes. At times one and the same
programme Is transmltted both terrestrially and by satelllte. To
the viewsr the technical difference between the forms of
transmission Is of no Importance, except perhaps as far as the
different aerials needed are concerned. For the feeding of
cross-border programmes Into cable networks it makes no difference
to the network operator or to the cable subscriber whether the
signals were Inltially transmitted terrestrially or by satellite.
in particular, the cable network operator's outsider problem is the
same In both cases; as the user of the work, the network operator
is responsible for the cable retransmission in copyright law, even
though the cable retransmission rights for programmes broadcast by
satelllte are at present usually acquired by the broadcaster for
the beneflt of the network operators, reflecting the balance of
economic interest between them. The network operator’s
responsibliiity in copyright law Is not affected by the fact that
the broadcasters, who are Indemnified by the right owners agalinst
any claims on the part of third parties not represented, themselves

Indemnity in the same manner the cable network operators.
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The differences in the ways In which rights are acquired do not in
themselives require harmonization, but 1ike the differences between
the methods of transmission of programmes they do not justify that
cable retransmission of programmes broadcast by satellite be
treated differently by the taw from the retransmission of
programmes broadcast terrestrially. To try to resolve the outsider
probliem for the retransmission of terrestrial programmes alone, and
not at the same time for the retransmission of programmes broadcast
by satellite, would lead to the paradoxical situation that the
feeding Into a network, in one and the same place, of signals which
are broadcast both terrestrially and by sateliite would or would
not be open to claims by outsliders depending oniy on whether the
signals fed In were those from the satelllits or those broadcast
terrestrially.

The Commission accordingly proposes that the acquisition of rights
for the cable retransmission of programmes broadcast by satellite
should in order to overcome the outsider probiem be channelled In
the same way. Thus the rights required for the cable
retransmission of programmes broadcast by satelllite would In futurq
also have to be exercised through a collecting society or by the
broadcasters themselves, or, alternatively, exlsting collective
agreements would have to be extended to non-represented right
owners. Furthermore, the parties would have to be abie to go to
arbltration here too, and their conduct would have to be subject to
supervision to ensure that It was not abusive. The acqulsition of
rights for the cable retransmisslion of satellite-broadcast
noogramnes would therefore follow the same rules as the acqulisition

of rights for the cable retransmission of terrestrial programmes.
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The Commission does not however think there is a need for more
far-reaching measures, |ike, for example, shifting the
responsibliity for cable retransmission in copyright taw to the
broadcaster which has been Introduced In the United Kingdom but not
olsewhere. It Is true that when rights are acquired by the
brbadcaster it will usually be very difflcuit for the network
operator to check whether the broadcaster who has undertaken to
acquire the cable retransmission rlghts has in reality done so and
Is making the approprliate payments. But the Commission takes the
view that this can be remedied In practice, for example by the
broadcaster's providing proof that he has Indeed acquired the
relevant rights or that he Is making the payments In good time. :If
necessary, the network operators would simply have to acaulre the
rights In thelr own name and seek compensation from the
broadcaster.

The solution suggested would not unduly affect the Interests of
right owners in the light of the special characteristics of
satelllte broadcasting above al! the fact that a broadcast will
usually be receivable over a large territory, and thus by a large
number of viewers. This also applies to the rights In
cinematographic works; for cable retransmisslion will taks place
only In countries for which the owner of the rights In a particular
fiim has already authorlzed direct receptlion, when he consented to
satelilte broadcasting. The right owner would remain free to glive
this consent for each fllim separately in the contracts he
concludes.
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Even In Member States In which collective agreements for the
acquisition of rights for the satelllite broadcasting of protected
works can be extended to non-represented right owners, these right
owners would ailways continue to be entitied under the Commission’s
proposal to refuse extension, so that here too consent to the
satellite broadcasting of works would be exercised individually.
Thus It does not appear that cablie retransmission In a Member State
In which signals broadcast by satellite can be received directly
could reduce the scope for exploliting a fiim, particulariy as the
relevant film rights management soclety would not be under an

obligation to give the consent required for cable retransmission.

Protection of encrypted signals

It follows from what has been sald that It may under certaln
circumstances be reasonable to encrypt signals, for exampie Iin the
case of pay TV, or where the distribution of the signhais iIs to be
restricted to particular parts of the footprint. Restriction of
this kind would not become superfluous If the only law relevant is
to be that of the country in which the satel!lite broadcaster Is
established, as proposed in 4.1.12 ff.; for it is perfectly
possible that for commerclial reasons the payment made to the right
owners for such a broadcast may have been calculated on the basis

of only a section of the viewers in the footprint as a whole.



4.3.2

4.3.3

- 74 -

If encryption is to be effective, however, both the satelllite
broadcaster and the owners of rights in the Individual programme
components must be protected against the decoding of signais using
equipment which was not put into clirculation by the broadcaster
himse!f or by third parties acting with his consent.

To date there are two Member States, France and the United Kingdom,
which have enacted rules on the protection of encrypted programmes.
In other Member States protection Is avallable under more general
rules, notably those on unfair competition and Telecommunications.
As the problem of protaection of encrypted signals surpasses by far
the framework of the measures proposed In the present paper the

Commission envisages to examine this problem in a seperate context.

Summary

Proposals on sateliite transmission

Granting of a right for the transmission of programmes by satelllte

In view of the development of satellite and aerial technology It Is
no longer justifliable, elther from the point of view of right
owners or from that of broadcasters or viewers, that an act which
amounts to broadcasting should be left outside the scope of
copyright only because It uses technical facilitles which were
originally reserved under communications law for closed

point-to-point communication.
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The transmission of programmes by dlrect broadcasting satelllte
must be treated in exactly the same way for copyright purposes as
transmission by communications satellite.

For purposes of copyright and neighbouring rights, therefore, the
broadcasting of programme-carrying signals by communications
satellite should be made equivalent to direct broadcasting by
satellite, In so far as 1t Is comparable In terms of direct
receivabliiity such a transmission consequently constitutes a
commnunication to the pubilic. Communication to the public also
takes place where the signals are encrypted and decoders are made
avallable to the publlic either by the broadcaster himself or by
third parties acting with his consent. It is Irrelevant whether
indlvidual or communal aerials are used for reception, and whether
or not the signals are recelved by a cable network operator who
then himse!f undertakes a further act of use for copyright purposes
by retransmlitting them on his network.

The relevant act of broadcasting

When programmes are broadcast by satellite a single act of
communication of protected works and performances to the public Is
intended; and It seems reasonable that for copyright purposes a
single act of broadcasting should be considered to take place
whenever there Is an uninterrupted chain of transmission from the
place where decisions are taken on the content and broadcasting of
the programme up to the satellite from which directly recelivable
programmes are broadcast to the general public. In the

Commission’s view this should be made clear.
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The national copyright relevant to a satellite broadcast

Relevance

1t has been unclear hitherto whether the satelllite transmission of
programmes whlich can be recelved directly In several states is
subject only to the copyright law of the state in which the
programme orliginates, or whether it Is subject at one and the same
time to the laws of all those states In which the signals can be
recelved directly. This uncertainty forms an obstaclis to
cross-border broadcasting, and Jeopardizes the establishment of a
single audiovisual area.

If several Jurlsdictions are to be relevant at the same time, a
person wishing to transmit a programme by satellite will be able to
begin only when he has acquired the appropriate rights from the
right owners for ail countrles of reception, and It is In any event
very difflcult to establish in which countries a direct sateliite
broadcast can be sald to be recelvable; the Commisslion therefore
proposes that where programmes are transmitted by satelllite the
relevant copyright law should not be the ilaws of all states in the

satellite footprint together but the law of one state only.

Place of use

The relevant state would be the Member State in which the person
who takes the declislion on the content of the programme to be
transmitted by satelllite, and the decislion to broadcast it, carries
on business, In real a real and substantial manner. This proposed
harmonization of national copyright law relating to satellite
broadcasts does not deal with the case that satellite signals are
broadcast by a broadcaster who Is established outside the
Community. This slutation will continue to be governed excluslively
by national copyright law., Thus the national copyright law might
select a different point of reference while the signals are
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directly receivable Inside the Community and the non-Community
country does not grant a minimum level of protection equivalent to

that proposed here, for example under a treaty or convention.

Appropriate level of protection; acquisition of rights

I1f only the {aw of the Member State In which the broadcaster has
his place of business Is to be relevant, as proposed here, It must
be clear that that law does In fact confer an appropriate level of
protection on right owners.

The Commission therefore conslders it necessary that as far as
cross—-border satellite broadcasts are concerned the authors’
satelllte broadcasting rights should not be restricted by a system
of statutory or compuisory Ilicences, which Member States are
permitted to Introduce by Article 11P1S(2) of the Berne
Convention. The right owners should rather be left free to
exercise thelr rights on a contractual basis. Contractual
acquisition of rights of this kind could opsrate through Individual
contracts, through collective contracts, or through an extension of
collective agreements to non-represented right-owners. Of course
those right owners who were not represented by the collecting
soclety or authors’ organization which concluded a collective
contract would be entitled to refuse the extension of the contract
to their rights.

As far as nelighbouring rights are concerned the Commission proposes
that those Member States which have not hitherto conferred such

protection should at least entlitle performers to prevent
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live broadcasts of thelr performances by directly receivable
satellltes broadcasting across borders, in line with

Article 7(1)(a) of the Rome Convention. Member States should also
at least grant a claim to equitable remuneration, avallable elther
to the performer or to the producer of a phonogram, or to both
together, in accordance with Article 12 of the Conventlion and
wlthout the reservation In principle permitted by Article 18(1)(a).
The detalls of this claim would be left to Member States to
determine. Lastly, Member States should be required to protect
broadcasters agalnst retransmission and recording of their
broadcasts, In accordance with Article 13(a) and (b) of the Rome
Conventlion, in order to ensure that parts of their broadcasts are
not appropriated without authorlzation by other broadcasters
transmitting thelr own programmes by satellite.

Cable retransmission of programmes

Cable retransmission differs from satellite transmission In that It
constltues not the primary transmission but rather the re-
transmisslon of a primary transmisslon of protected works. The
decisive difference is that In primary transmission the broadcaster
decides the timing and content of the programme, and has sufficlent
time to acquire the necessary rights. Where the primary
transmission is then retransmitted simultaneousiy and without
alteration or abridgement, timing and content are entirely
dependent on the primary broadcast which Is bseing
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retransmitted. The cable operator does not have long advancs
notice of the components of the primary broadcast, and Is not in a
position to take timely steps to ensure that he has the rights
required for simultaneous, unaltered and unabridged retransmission
from each Individual right owner.

For these reasons the contractual arrangements adopted in practice
have already produced a situation where, with a few exceptions
specifically provided for, the rights for cable retransmission are
no longer acquired Individually. The coilecting socleties party to
these contracts confer these rights on a lump-sum basls, i.e. for a
number of rights in works not individually specified, and
coliectively, l.e. for a number of right owners not individuaily
specifled.

Nevertheless, cable network operators can never at present be
completely sure that they have in fact acquired all the rights they
need for simultaneous unaltered cable retransmission of the
terrestrial programmes designated in a contract. This lIsaves them
exposed to the risk of criminal proceedings, and to claims on the
part of outsiders seeking restraining injunctions or damages. Cable
operators can have no detalled knowledgs of the exlstence or extent
of such claims. In addition, partlies may unreasonably refuse to
negotiate, or withhold agreement to simultaneous unaltered cable
retransmission, or permit it only on unreasonable conditions, thus

obstructing the cross-border programme retransmission deslired.
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Cabie retransmission of terrestrial programmes

To facilitate cross-border cable retransmission, the Commission
therefore proposses that national leglislation should be brought more
closely Into line In two respects. Firstly, cross-border cable
retransmission of terrestrial programmes should no longer be at
risk from individual rights Invoked by outsiders not represented
when the collective contracts were concluded; secondly,
cross-border cable retransmisslon of terrestrial programmes In the
Community should be further promoted by providing a minimum level
of certalnty that the cable operators can In practice acqulre the
rights requlired.

The outsider problem

To overcome the outsider problem the Commission accordingly
proposes that the right to authorize a simultaneous, unaltered and
unabr idged retransmission could be exercised against a network
operator only by collecting societies or by the primary
broadcaster, or alternatively that existing collective agreements
concluded by users of works with recognized representative
collecting societies or organizations of right owners could bse
extended to non-represented right owners. In both cases the
outslider is no longser free to exerclise his right Individually
against the actual user of the work, but Is confined to a claim for
remuneration agalnst the collecting society or organization of
right owners.

The cholce between these two possiblilities, and the other detalls
of the system, can be left to the Member States. These would
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Include the procedure for the approval or recognition of collecting
socletles; the procedure for the extension of a collective
agreement to outsiders; and the arrangements for deeming an
unrepresented outsider to be a member of a particular collecting
society.

Facllitation of rights acquisltion

In order as far as possible to facilitate the acquisition of the
rights needed for simultaneous, unaltered and unabridged cable
retransmission of terrestrial programmes, the Commission proposes a
minimum package of back-up measures.

Firstly, If there Is unwiilingness to negotiate, which would be
unacceptable particulariy where explring contracts have to be
negotiated afresh, or if no agreement can be reached, the parties
shouid be able to go to arbitration in good time. The arbitration
body should be able to assist with negotiation, and if necessary to
put forward its own non-binding recommendations for an amicable
settlement. To protect everyone’s interests the arblitration body
should be made up of representatives of the groups concerned and of
independent experts. Member States would remain free to regulate
the other aspects, and particularly the detaiis of procedure.

Secondly, as a corollary to the channelling of the right to
authorize cable retransmission, which is here proposed should be
exercised by broadcasters and collecting societies, there should
also be a measure of supervision in order to ensure that
negotlation or permission for simultaneous unaltered cable

retransmission Is not unreasonably refused and that an offer is not
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made on unreasonable terms. Here again the structure and opseratlon
of what |s a mechanism purely for checking abuse can be left to the

Member States.

Cable retransmission of sateillte broadcasts

Although cable retransmission rights for satellite broadcasts and
terrestrial programmes are acqulred in different ways, the outsider
problem Is the same In both cases. Cross-border cable
retransmission of satelllte broadcasts too should therefore be
facllitated In the Community by providing a minimum level of
certainty that cable network operators can in practice acquire the
necessary rights.

The Commisslion accordingly proposes that the acquisition of rights
for the cable retransmission of programmes broadcast by satellite
should In order to overcome the outsider problem be channelled In
the same way. Thus the rights required for the cable
retransmission of programmes broadcast by satellite would In future
also have to be exercised through a collecting soclety or by the
broadcasters themselves, or, alternatively, existing collective
contracts would have to be extended to non-represented right
owners. Furthermore, the partlies would have to be abie to go to
arbitration here too, and thelr conduct would have to be subject to
supervision to ensure that It was reasonable. The acquisition of
rights for the cable retransmission of satellite~broadcast
programmes would therefore follow the same rules as the acquisition

of rights for the cable retransmission of terrestrial programmes.
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Protection of encrypted signals

The encryption of cross-border transmissions can be a reasonable
step under certaln circumstances, and needs effective protection to
ensure that the signals are not decoded using equipment which was
not put Into clrcutlation by the broadcaster himself or by third
parties acting with his consent.

Such protection is provided in a number of Member States, either
under specific rules or under general law, and particularly
ieglislation against unfair competition and telecommunications law.
As the problem of protection of encrypted signales surpasses by far
the framework of the measures proposed In the present paper the

Commission envisages to examine the problem In a separate context.
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