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EXPLLANATORY MEMORANDUM

. On 22" July 1998 the Commission adopted a proposal' for a Council directive
amending Directive 91/440/EEC on the development of the Community’s
railways®. On 20™ October 1998 the Commission submitted this proposal to the
- Council (SYN 98/0265). The purpose of the proposal was to clarify the separation
-of accounts between infrastructure management and transport services, to
introduce the separation of accounts between passenger and freight transport
services, and to ensure that a regulatory function that determines access to railway
infrastructure is carried out by bodies or undertakings that do not provide rail
transport services themselves. The proposal also clarified the role of the State in
providing railway infrastructure. '

. At its plenary session of 10th March 1999, the European Parliament approved the
proposal subject to amendments. After the entry into force of the Amsterdam
Treaty on 1st May 1999, the Parliament had to re-approve its first reading. The
European Parliament finally approved the Commission’s proposal at its plenary
session on 15th September 1999, subject to ten amendments. The Commission
accepts the following amendments to its proposal: '

the introduction of a new recital 3a, now numbered 4 (amendment 1)
- . the introduction of a new recital 3b, now numbered 5 (amendment 2)

- the amendment of Article 1.1, referring to Article 1, second and fourth indent
of Directive 91/440/EEC (amendment 4)

- the amendment of Article 1.2 referring to Article 3, second indent, of
Directive 91/440/EEC (amendment 5)

- the introduction of new Articles 1.2a and 1.3a (amendments 6 and 7), these are
grouped under a new Article 1.3 referring to Article 6 of Directive
91/440/EEC

- the introduction of new Articles 1.4a and 1.4b (amendments 8 and 9); there are
grouped under a new Article 1.4, referring to Article 7 of Directive
91/440/EEC

- the introduction of a new Article 1.5a, ~new‘1y numbered 1.6, referring to
Article 10 of Directive 91/440/EEC (amendment 10)

.. The first major change proposed by the Parliament concerns Article 6, paragraph
1, of Directive 91/440. Amendment 6 would require the creation of entities
separate from railway undertakings for infrastructure management after a short
transitional period. This is a further step in separation, beyond that originally
considered strictly necessary by the Commission to achieve the aims of fair and
non-discriminatory access to infrastructure, efficient operation and development
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of two distinct activities, transparency of railway finances and public support, and
creation of a solid basis for setting infrastructure charges. Complete separation of
transport services and infrastructure management into distinct entities would
further advance the achievement of these objectives. The Commission therefore
accepts this amendment but modifies the wording proposed by the Parliament to
‘specify that each entity must have its own legal personality and places the new
text in the section dealing with separation.

Amendment 7, concerning Article 6, paragraph 2, covers the transitional period. It

would oblige Member States to organise distinct divisions within a single

undertaking for transport services and for infrastructure management until the

separation into different entities according to Article 6, paragraph 1, takes place.

This the Commission accepts but proposes to place the respective text into Article
- 6, paragraph 1. '

Acceptance of this further step in separation of transport services and
infrastructure management obliges the Commission to make three other changes
to its proposal for the sake of consistency. First, it replaces Recital 2 of the
proposed directive with a new text to reflect the new Article 6, paragraph 1 and
adds a new Recital 3 to take account of the new Article 6, paragraph, 2. Second, it
proposes a new text for the second indent of Article 1 of Directive 91/440/EEC to
reflect Articles 6, paragraph 1, and 6, paragraph 2, and a new third indent that
partially replaces the second indent. In this third indent it takes the opportunity to
clarify that functions determinant for access to infrastructure should be exercised
by independent bodies, in the sense of independence from railway undertakings.
Third, it deletes Article 7, paragraph 2, so as to make it clear that a railway
undertaking cannot manage infrastructure when there is separation into different
entities.

The second major change proposed by the Parliament, to Article 10 of Directive
91/440/EEC, would open access to railway infrastructure for international freight
services (amendment 10). Like the Parliament, the Commission is convinced that
market opening is essential to revitalise rail freight and should be undertaken in
steps. It would attract new operators, bringing new ideas, fresh management and
additional capital, and stimulate existing operators to improve their performance.
In 1995, it proposed the creation of access rights for supplying all freight and for-
international passenger serv1ces and in 1998 launched the idea of opening the
freight market by stages®.

The Commission fully accepts, however, that priority should be given to
establishing access rights for international freight services. The existing
arrangements, under which railway undertakings are only responsible for that part
of the service on their own territory, do not allow the development of seamless
international services or give incentives to lower the cost and improve the quality
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of service. The Commission supports the Parliament’s intentions. Following the
Parliament’s view that the opening of the rail market should be undertaken in
stages, it-however proposes as a first step to give access to international freight
services on a defined European network, called the Trans European Rail Freight
Network. The new Art 10a defines its elements.

- The Commission nevertheless wants to stress that_a complete opening of the

market for rail transport services for both passenger and freight is important. It
will therefore pursue this issue further and continues to see full liberalisation as its
final goal. In view of this it is important to monitor developments and this is why
the Commission proposes to replace Article 14 of the Directive in vigour, which is -
outdated. According to the new wording of this Article, the Commission will, two
years after the date by which Member States have to comply with the Directive,
report and make adequate proposals.

In order to allow for the evolution of the Directive in general, and in particular of

the Trans European Rail Freight Network, the Commission shall be assisted by a

Regulatory Committee as provided for in Article 5 of Council Decision
1999/468/EC of 28 June 19995 laying down the procedures for the exercise of
implementing powers conferred on the Commission.

The advisory committee already foreseen in article 11 of Directive 91/440/EEC in
vigour shall nevertheless be maintained and the reference to the procedure will
therefore be adapted to the Council decision quoted above.

As for the new version of Article 7 (1), amendment 8 would oblige Member
States to ensure that the highest possible level of safety standards and rules is laid
down, applied and enforced. The Commission strongly believes that the excellent
safety record of the railways must be maintained and perhaps even improved in
some cases, but has serious doubts about imposing as a legal requirement the
highest level of standards that is technically possible. Doing so would prevent
safety regulators from comparing different safety measures to identify those that
would most reduce accidents for a given cost. The consequence would be either
that rail transport did not obtain the highest level of safety possible with the
resources available or that it achieved a very high level at an extremely high cost.
In the second case, clients would be driven to use road transport, which is on
average much more dangerous than rail. The Commission therefore proposes
keeping the actual wording providing a more than sufficient guarantee for
maintaining the tremendous safety record of the railways.

The Commission also accepts the amendment of the additional paragraph 4 to
Article 7 that it had proposed, but has simplified the text, as Member States may
not have multi-annual national plans and contracts (amendment 9). It accepts the
other amendments as they strengthen or clarify the text.

10. The Commission, however, refuses the other two amendments.
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- the removal of the reference in recital 4 (now numbered 7) to the laying down
of safety rules from the text proposed by the Commission (amendment 3).

The Commission’s proposal would have made independent bodies, which
themselves do not provide rail transport services, responsible not only for the
enforcement of safety rules but also for laying them down. The same issues of
fair and non-discriminatory treatment arise with both the establishment and the
enforcement of safety rules, so the Commission believes that the recital should
cover both. It emphasises that this obligation, to give responsibility for functions
that determine access to bodies that do not operate rail transport services
themselves, is required even with complete separation of infrastructure
management and transport services into separate entities. This is in order to
prevent such responsibilities being accorded to a railway undertaking, which
would put that undertaking in the position of determining the conditions under
which its competitors could use infrastructure to supply transport services. This
would prevent fair and non-discriminatory treatment and be inconsistent with
Articles 81 and 86, paragraph 1, of the Treaty.

- the amendment of the new version of the second indent of Article 1 proposed
by the Commission (amendment 4-part)

The amendment of the second indent would delete the requirement that functions
determining access to rail infrastructure be the responsibility of independent
bodies that themselves do not provide rail transport services. For the reasons set
out under the preceding amendment, such responsibilities should be given to
bodies or undertakings that are independent of railway.
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Amended proposal for a

EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE

amending Directive 91/440/EEC on the development of the Community's

railways

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Community, and in particular
Article 71 thereof,

Having regard to the pfoposal of the Commission',

Having regard to the opinion of the Economic and Social Committee?,

Having regard to the opinion of the Committee of the Regions3

Acting in accordance with the procedure laid down in Article 251 of the Treaty 4
Whereas:

(1)

@

3

Q)

Council Directive 91/440/EEC° should be amended to take account of
experience with its implementation and of developments in the railway sector
since its adoption, in order to ensure that its objectives are achieved.

In order to promote the efficient operation and development of the two distinct
activities of transport services and infrastructure management, to ensure fair
and non-discriminatory ‘access to railway infrastructure, to make transparent
the use of public support for the railway sector, and to create a solid basis for
infrastructure charges, separate entities should be created for transport services
and for infrastructure management after a transitional period.

Until the creation of these entities, distinct divisions should be created within a
single undertaking for transport services and for infrastructure management
and both the profit and loss accounts and the balance sheets of the two
activities should be separated.

Rail liberalisation should, as with the other modes of transport, proceed in
stages in conjunction with the parallel implementation of the necessary
accompanying harmonisation measures.
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(6)

(7

®)

9)

| (10)

(11

In accordance with the principle of gradual liberalisation and in order to
encourage competition and the entry of new operators, access rights should be
extended at this stage to all railway undertakings for the international transport
of goods on a defined network, called the Trans European Rail Freight
Network (TERFN), including access to major terminals and ports.

It is necessary .that, where railway undertakings .and the
international groupings which they constitute provide the services referred to
in Article 10 of Directive 91/440/EEC, they beneﬁt fully from the access
rights laid down in that Article.

To this end, all railway undertakings and international groupings must be
treated on a fair and non-discriminatory basis as concerns activities that
condition access to infrastructure, and, consequently, the laying-down and
enforcement of safety rules, including the investigation of serious accidents

- should be carried out by independent bodies or undertakings that themselves

do not provide rail transport services.

To promote efficient management of infrastructure in the public interest,
infrastructure managers should be given a status independent of the State, and
freedom to manage their internal affairs, while Member States should take the
necessary measures for the development and the safe use of railway
infrastructure. :

To promote the efficient operation of passenger and freight transport services
and to ensure transparency in their finances, including aid for restructuring, it
is necessary to separate the accounts of passenger and of freight transport
services.

Two years after the date by which Member States have to comply with this
Directive the Commission shall report on its implementation and make
appropriate proposals.

Since the measures necessary for the implementation of this Directive are
measures of general scope within the meaning of Article 2 of Council
Decision 1999/468/EC of 28 June 1999 laying down the procedures for the
exercise of implementing powers conferred on the Commissions, they should
be adopted by use of the regulatory procedure provided for in Article 5 of that
Decision.

HAVE ADOPTED THIS DIRECTIVE:

Article 1

‘Directive 91/440/EEC is hereby amended as follows:

6
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1. The second, fourth and fifth indents of Article l are replaced and a new third
indent added, as follows:

“- by creating separate entities for the provision of transport services and for
infrastructure management after the transitional period referred to in Article 6,
paragraph 1, and, until the establishment of these entities, by creating distinct
divisions within one undertaking and by separating the profit and loss accounts
and balance sheets for each activity, and by awarding to a body or
undertaking, independent from any railway undertaking, the responsibility for
those functions determinant for equitable and non-discriminatory access to
infrastructure, such as allocation of infrastructure capacity, laying down and
application of a charging regime for its use and the issueing of safety
certificates and licenses,

- by improving the financial structure of these entities,

- by ensuring access to Member States’ networks for railway undertakings
engaged in the international transport of goods and for international groupings
of railway undertakings.”

2. The first and second indents of Article 3 are replaced by the following:

“- 'railway undertaking' shall mean any private or public undertaking whose
business is to provide rail services for the transport of goods and/or passengers
with a requirement that the undertaking must ensure traction.

- 'infrastructure manager' shall mean any body or undertaking that is
responsible for establishing and maintaining railway infrastructure. This may
include operating the control and safety systems.”

5. Article 6 is replaced by the following:

“]. Member States shall create separate entities, each with its own legal
personality, for the provision of transport services and for the management of
railway infrastructure. Public funds paid to one of these entities may not be
transferred to the other.

Member States shall create these entities not later than two years after the date
by which they had to comply with European Parliament and Council Directive
..l..JEC.

Member States may not award the responsibility for those functions
determinant for equitable and non-discriminatory access to infrastructure, such
as allocation of infrastructure capacity, laying down and application of a
charging regime for its use and the issuing of safety certificates and licenses, to
undertakings operating transport services themselves.

2. Until Member States create separate entities for the provision of transport
services and for the management of railway infrastructure, they shall require
the organisation of distinct divisions for each activity within a single
undertaking. They shall also take the measures necessary to ensure that
separate profit and loss accounts and balance sheets are kept and published, on
the one hand, for business relating to the provision of transport services and,
on the other for business relating to the management of railway infrastructure.



Public funds paid to one of these two areas of activity may not be transferred
to the other.”

4. Article 7, is amended as follows:
(a) Paragraph 1 is replaced by the following:

“l. Member States shall take the necessary measures for the development of
their national railway infrastructure taking into account, where necessary, the
general needs of the Community.

They shall ensure that safety standards and rules are laid down, applied and
enforced, with appropriate monitoring in such a way as to guarantee equitable
and non-discriminatory access to infrastructure. These functions including the
investigation of all serious accidents shall be performed by bodies or
undertakings that do not provide rail transport services themselves and are
independent of bodies or undertakings that do so.”

(b)Paragraph 2 is deleted; paragraph 3 becomes paragraph 2.
(c) The following paragraph is added:

“4. Within the framework set by Community law and the general policy
determined by the State, the infrastructure manager shall draw up a business
plan including investment and financial programmes. The plan shall be
designed to ensure optimal and efficient use and development of the
infrastructure while ensuring financial balance and providing means for these
objectives to be achieved.”

5. The following paragraph shall be added to Article 9:

“4. Separate profit and loss accounts and balance sheets shall be kept and
published, respectively, for business relating to the provision of passenger
transport services and for business relating to the provision of freight transport
services. Funds paid-to either of these two areas of activity shall be shown
separately in the relevant accounts and shall not be transferred to the other.”

6. Article 10 is replaced by the following:

“1. International groupings shall be granted access and transit rights in the
Member States of establishment of their constituent railway undertakings, as
well as transit rights in other Member States, for international services between
the Member States where the undertaking constltutmg the said groupings are
established.

2. Railway undertakings within the scope of Article 2 shall be granted, on
equitable conditions, access to the infrastructure in other Member States for the
purpose of operating international combined transport goods services.

3. Railway undertakings within the scope of Article 2 shall be granted, on
equitable conditions, access to a nework, called the Trans European Rail
Freight - Network, as defined in the annex, for the purpose of operating
international freight transport services.

4. Any railway undertaking engaged in rail transport services shall conclude
the necessary administrative, technical and financial agreements with the
infrastructure managers of the railway infrastructure used with a view to
regulating traffic control and safety issues concerning that transport. The

/



conditions governing such agreements shall be transparent and non-
discriminatory.”

7. The following article is added:
“Article 10a

1.The Trans-European Rail Freight Network consists of the following
elements: '

a) Railway lines as indicated in the maps in the Annex.

b) The infrastructure managers shall offer diversionary routes, where
appropriate, particularly around congested infrastructure in the sense of
Directive 2000/.../EC on the allocation of railway infrastructure
capacity and the levying of charges for the use of railway infrastructure
and safety certification. When these routes are offered, overall journey
times shall be safeguarded as far as this is feasible.

¢) Track access to terminals serving or potentially serving more than one
final customer and to other sites and facilities, including feeder lines to
and from these.

d) Track access to and from porfs as listed in the Annex, including feeder
lines. :

2. The feeder lines mentioned above cover, at either end of the journey, 50km
or 20% of the length of the journey on the railway lines referred to in
paragraph 1a), whichever is greater.

Trains may be joined and/or split and the different sections may have different
origins and destinations.

Supply of services in terminals and ports is guaranteed to all railway
undertakings and can be subject to restrictions for railway undertakings only if
viable alternatives exist.” ‘

8. Article 11 is replaced by the following Articles 11 and 11a:
~ “Article 11

1. Member States may bring any question concerning the implementation of
this Directive to the attention of the Commission. Appropriate decisions shall
be adopted by use of the advisory procedure referred to in Article 11a(2).

At the request of a Member State or on its own initiative the Commission
shall, in a specific case, examine the application of Article 10, paragraphs 1 to
4 and, within two months of receipt of such a request, decide by use of the
same procedure whether the related measure may continue to be applied. The
Commission shall communicate its decision to the European Parliament, the
Council and to the Member States.
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2. Where measures bf general scope designed to apply essential provisions of
this directive are to be amended, appropriate decisions shall be taken by use of
the regulatory procedure referred to in Article 11a(3).

Article 11a

1. The Commission shall be assisted by a committee composed of
representatives of the Member States and chaired by the representative of the
Commission (hereinafter referred to as “the committee”).

2. Where reference is made to this paragraph, the advisory procedure provided
for in Article 3 of Decision 1999/468/EC shall apply.

3. Where reference is made to this paragraph, the regulatory procedure
provided for in Article 5 of Decision 1999/468/EC shall apply, in compliance
with the provisions of Article 8 thereof.

The period provided for in Article 5(6) of Decision 1999/468/EC shall be three
months.”

9. Article 14 is replaced by the following:

“Two years after the date by which Member States had to comply with
European Parliament and Council Directive ..././EC, the Commission shall
submit to the European Parliament, the Economic and Social Committee and -
the Committee of the Regions and the Council a report on the implementation
of this Directive accompanied by suitable proposals on continuing Community
action to develop the railway market and the legal framework governing it.”

Article 2

Member States shall adbpt the laws, regulations and administrative provisions
necessary to comply with this Directive not later than one year following the date of
entry into force of this Directive. They shall forthwith inform the Commission
thereof. ‘

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.

Article 3

This Directive shall enter into force on the twentieth day following that of its
publication in the Official Journal of the European Communities.

Article 4

This Directive is addressed to the Member States.

11



Done at Brussels,

For the European Parliament For the Council
The President " The President
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ANNEX

Ports
AUSTRIA BELGIUM | DENMARK | FINLAND FRANCE
Antwerpen Aalborg Hamina Bayonné
| Anvers
Gent Aarhus Hanko Bordeaux
Gand
Oostende Esbjerg Helsinki Boulogne~
Ostende 7
Zeebrugge | Frederica Kemi Calais
Zeebrug¢s
Frederiks- Kokkala Cherbourg
havn
Kobenhavn Kotka Dunkerque
Nyborg Oulu F.S. Marseilles
(dense Pori La Rochelle
Rauma Le Havre
Tomio Nantes
Turku Port La Nouvelle
Rouen
Sete
St. Nazaire
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GERMANY GREECE IRELAND ITALY LUXEMBOURG
Bremen Hafen Alexan- Cork Ancona .
droupoli
Briinsbiittel Elefsina Dublin Augusta
Emden Patras Bari
Hamburg Piraeus Brindisi
| Kiel Thessaloniki C.Vecchia
Litbeck Volos Cagliari
Nordenham - Genoa
Puttgarden Gioia Tauro
Rostock La Spezia
Wilhelmshaven Livorno
Wismar Napoli
Piombino
Ravenna
Salerno
Savona
Taranto
Trieste
Venezia
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NETHERLANDS | PORTUGAL SPAIN SWEDEN UNITED
KINGDOM
Amsterdam Aveiro Algeciras Goteborg- Belfast
Zeehaven Varberg
Delfzijl/Eemshaven | Leixoes Almeria Helsingborg | Blyth
Vlissingen Lisbon Barcelona Lulea - | Bristol
Rotterdam Setubal Bilbao Malmé Cardiff
Zeehaven
Terneuzen-Vliss. Sines Cadiz Norrkoping | Felixstowe
Cartagena- Ornskoldvik | Forth Ports
Escombreras
Gijon Oxeldsund Grimsby
Huelva Stockholm Hull
Pasajes Trelleborg- Ipswich
Ystad
Santa Cruz =~ | Umea Liverpool
Tarragona London
Valencia Manchester
Vigo Medway
Milford
Newport
Plymouth
Southampton
Talbot
Tees
Tyne
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Austria — Autriche — Osterreich
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Belgium — Belgique/Belgie — Belgien
Luxembourg — Luxembourg — Luxemburg
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Italy — Italie — Italien
Greece — Grece — Griechenland
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Spain — Espagne — Spanien-/-Portugal — Portugal — Portugal

e
farcelonn
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