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Contact: Ella Krucoff
(202) 862-9540

E.C. HARDS TRADE-BARRIERS LIST TO U.S.

Willy De Clercq, E.C. Commissioner for External Relations, sald yesterday
that he has given U.S. Trade Representative Clayton Yeutter a list of
American trade practices that impede European Community exports.

Mr. De Clercq gave the list to Mr, Yeutter on Dec. 14 in Brussels,
following the fifth annual E.C,-U,S. high-level talks. It covers tariffs,
import restrictions, export subsidies, customs barriers and other measures
described by Mr. De Clercq as trade obstacles. It includes “Buy America”
laws, the Export Enhancement Program for agriculture, Defense Department
expenditures on research and development, and export controls related to
national security.

Mr, De Clercq said he asked that the 1list be compiled because he was
concerned that the U.S. presentation of the trade-barrier situation
fostered the notion that “the United States was the only country to respect
the rules of the game of world trade,”

The Reagan Administration released a report in October on trade barriers of
U.S. trading partners, including the E,C. and its member states.

"Our list is certainly not exhaustive, but it allows the Community to
assert to the United States that the notion of fair trade must be applied
in the same way by both sides of the Atlantic,” Mr. De Clercq said in
Brussels. "I hope that we and the United States can work together to
eliminate these trade barriers.”

The Commission's list 1s attached.
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EXAMPLES OF BARRIERS AND OTHER MEASURES AFFECTING THE COMMUNITY

Tariffs:

Import restrictions:

Customs barriers:

Vitsmin B 12: non-implementation of a
GATT panel ijnvitation to accelerate
Tokyo Round teriff cuts (lrade value in
1981 + 1 million dollara).

Tariff reclassifications which led to
tariff increases without compensation
(i,e. machine threshed tobscco, certain
garments with simulated features,)
(Possible violation of Art., 11.5 of
GATT),

Quentitative jmport restrictions on
agricultursl products; covered by US
CATT "waiver" since 1935,

cotton of specified staple lengths,
cotton waste, cotton products, peanuts,
dsiry products, sugsr and syrups and
certain sugar-contsining articles

foreign built dredges and other work
vessels, vessels wused in coast-wise
traffie, including hovercraft,

Notified by EC send other contracting
parties (CN, JP, NOR) in the GATT cats-
logue of NTR's (prima facie breach of

Al‘t. III)C

denial of national treatment for import
and ssle of firesarms and munitions

Notified by EC in the GATT cetsloque of
NT8's (prims facie bresch of Act. [l1).

Origin merking pipes and tubes

Breach of GATT Art. III, VIII, IX and
GATT stsndards code. Consultstion undar
GATT Art. XXII took plece without satis-
factory results,

Confectionery containing aleohol

Import prohibition, pessible breach of
Art, III GATT,
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Import licansingt

Covernment Procursments

T————————————————taiei

Dirsct or indirect
axport subsidies

goods under quota restrictions must be

‘landed in US ports before one can apply

for an import suthorisation, EC rained
issue in CATT licensing Code on specific
case of specialty steel guotas.

Possible bresch of GATT licensing Code,

Buy Americe Federal end Stete law end
practice

Some ptacticee ere contrary to Governe
ment Procuremsnt Code. Others are not
covered by the Code,

Among the many programmas providing
direct and indirect subsidisstion the
Export Enhancement Progromme is at
presant the moat noteworthy. The pro-
gramnme has the stated objectiva of ex-
panding sales of US agriculturel pro-
ducts in foraign merkets. ' It hsa been
opersted in @ way which undercuts pre-
veiling markst prices.

corn gluten feed, distillere dried
grains etc

Corn gluten feed and other cereal sub-
stitutes are by-products of the pro-
cessing of maize into ethanol eor iso-
glucose. Since ethanol production
attrects eignificent tax advantages and
is0-glucose production benefits from the
price support sccorded by the US sugar
programme, corn gluten fead etc 1is
produced in a highly protected economic
snvironment. This protection smounts to
indirect subsidisation of exports.



OTHER BARRIERS

01sc/FsC

Replacement of DISC by FSC {is in our
visw not an adequste response Lo take
account of the GATT discussions on this
digpute: i.e. "forgivenesa cleuse" and
some other fiscal sspects of FSC.

Dept of Defence expenditure on R&D
spin-off bensfits to private industry
(i,e. civil aircraft, computer in-
dustry)

The US quots es barriers Airbus pro-
gramne, politicized marketing and
development subsidies for Ccommercial
sircraft, The EC could in the same way
quealtion the sepin-off benefits to
private industry of the masssive Dept. of
Defence expenditures on R & D.

Menufacturing Clause

Continuing non-implementetion of a GCATT
panel recommendation, serious danger of
legislation by Congress to prelong and
reinforce these provisions,

Section 337, 301 procedures

Section 337: abuse of intellsctusl pro-

perty Jegislation for protectionist pur-

poses, Community has notified Art., 337
in the GATT catalogue on non-tariff
meaaures,

Section 301: Poasibility of discretion-

ary recoutas to rstsliatory measures
based on claims of "unreasonable" Lrade
practicas, deviasting from CATT (e.q.
citrus, canned fruit cases).

Refusal of visas for service psrsonnel
New non-tariff trade barrier,

Export controls/restrictions of tech-
nology transfer
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Texes: -

GATT illegal leglslotion: -

US anti-dumping and countel-
vailing duty legisiation

Export controls for foreign policy
teasons ars not covered by Art, XXI of
GATT (security exceptions). Difficulty
for Community to discuss high tech with
US without resclving problem of restric-
tions on technology transfer,

Repairs to shipa abroad

50% duty on repairs of US ships ebroad,
£C notified in the GATT catalogue of
NTB's.

Unitaty taxation

violation of internationslly agrsed
tex principles leading to possible
double taxetion,

aircraft fuel Ltex

Foreign air carriars must pey additional
fuel texes jin several etates. Non
respect of intarnational agreements on
reciprocity concerning exemption for
aircraft fusl tax.

Wine: illegal definition of domestic
industry

Definition of "industry” is not in con-
formity with Anti-dumping and Subsidies
Code provisions. Panel proceedings
under way.

EC considers a number of aspects of the
US legislation and practice to be not in
conformity with the GATT Codes e.q. faor
CVD definition and calculation of a

eubsidy, upstream subsidy provisions,

for AD, definition of "ssle”. Technical
discussions aere being pursued in the
relevant experts gqroups.



VITAMIN 8 12

The Community argued that the US practice of applying to imports of
vitanin B 12 (animal feedstuff arade) a highsr rete of duty than that
on B 12 (pharmaceutical quality? was Incompatible with US obligations
under the General Aqreesment on Tariffe and Trade and nullified or
impaired tha righta accruing to the EEC under the Agreement, The
Community therefore requested sstablishment of a GATT panel,

The panel found that the method veed by the US to cslculate the basic
rats applicabla to vitemin B 12 wes in principle fair and equitable,
However, it did consider that it hed hed edverse effects on EC export
intereata and as a result the panel suggestsd that the US should be
invited to sccelerats implemantstion of the agread Tokyo Round tariff
cuts on this product,

The Unitad States rejectsd this invitstion (unlesa the Community
could sgree to negotiate reciprocsl concessions).

The cass is an example of US refusal to respond to GATT panel
findinge.

It ie difficult to quantify the benefit to the Community of US
follaw-up action now - in any cass most of the annuel tariff
reductione agreed jin the Tokyo Round have now been implemented
according to the norme] timeteble. Only two mors tariff culs sre
outstending {1 Jenuary 1986 and 1 Jenuary 1987). Economically it
would not be very coetly for the Americans to follaw the panel's
;acomendat.lom the average Ltrade involved in 1979-1981 wes ebout
1 mia,

mdD
el




TARIFF RECLASSIFICATIONS

The United States has pariodically chenged the classification of
imported products in the Tariff Schadule of the United States,
thereby increasing the duty payable,

Examples of such reclassification have inpluded;

Machine threshed tobacco, where various duty changes took placa, The
Teat time from 17.5 cts, per lh. to 32 cts. per lb, declining to 20
cts (1 Janusry 1987).

Ornamented garmenta - from April 1984 US customs hava classifiaed
garments with simulated featurss (False pockasts, flaps etc,) under
tariff headings sttrecting much highsr ratea of duty.

Compenaation hea not been offarad to the Community in either case, in
possible breach of Article 11:5 of CATT,

The effect of Lhe strong US dollar and tha gradusl reduction of
teriff rates agreed in the Takya Round have reduced the impact of the
reclesification on Europaan exports of machine threahed tobacca. The
prablem has not however been wholly resolved,

On ornamented garmente no formal compleint hes been brought to the
sttention of the Commiesion, though thie situation could ciearly
change ,



US AGRICULTURAL IMPORT QUOTAS

The United Stetes meintaina import quotas on e varisty of agricul-
tural products snd altheugh thsy sre covared by a GATT waiver, they
do restrict certain Community sxports,

Section 22 of the Agricultural Adjustment Act (AAA) of 1933 requires
that restrictions in the form eithsr of feps or of quantitativs limi-
tstions muet be imposed when products sre imported in such quantitisa
and under such conditione sa to pandar ineffactive or matsrially
interfare with any US agricultursl programms, Where such fees or
quotss ers appliad they involve a brasch of GATT Articles Il or XI
respactively, [t wes thersfore nacessary for the US to seek a weiver
from ite obligationa under thaee Articlesy and this wae granted by
GATT Contracting Pesrtiee in their decision of 5 March 1955,

Grenting of the weiver was made eubject to certaein conditions
including coneultation, review and investigation of measuras imposed
under the AAA, The United Stetee must also make an snnual repart
showing any modification or removal of reetrictiona since the pre-
vioua raport. And on the basis of that report the GATT Contracting
Perties make sn snnual ravisw of any action taken by the US under the
waivar,

Ths United States hes aaid that its GATT agriculture waiver can in
principle bs the subject of negatiation in tho fremework of the GATY

Committee on Trade in Agriculture.

Import restrictions pursuent to Section 22 currently in effect
include;

cotton of specifisd atsple lengthe
cotton waste

ootton productsa

peonuta

certain dairy producte

suger snd ayrups

certein suger-containing articles,

Among the itema coversd by quotea dairy products end chaess in
particuler ars of intsreet, But quotas wera negotiated in the Tokyo
Round, Howaver, EEC reesrvad its GATY righta., Thers have also been
prozl:mc of acceasa to the US market with regerd to suger-containing
articles,
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FOREIGN BUILT DREDGES AND
OTHER WORK VESSELS,
VESSELS USED IN COAST-WISE
TRAFFIC INCLUDING HOVERCRAF T

Title 46, United States Cods, which cantsina the Merchant Marine Act
of 1920 (ths ao-celled Jones Act), providea that in United Statea
territorial waters only vassasla of United States registry msy bs umsd
for purposss esuch as dredging, Ltowing snd ealvage, defined as
sctivities othar than the tranasport of passengera or merchandise,
Further, for these purpoess only veseale constructed in the United
Statea are eligible for United Stetea registry, so that de facto
there is no posaibility of selling work veseels conetructad sbrcad te
customers in the United States,

United States legislstion alsc provides that in cosat-wise commsrce
including trensport of pereons (i.s. between two ports within the
United States) only veessls constructed in the United Statea are
oligible for United States regietry, and current Bureau of Custome
interpretation holda thet sir-cushioned vehicles travelling over
water (e.g. hovarcraft) sre "vessele" within the meaning of existing
legislstion and may Ltherefore be registsred for coast.wise traffic
only if of United Statea menufacture,

US legislstion and its current interpretation constitute de facto
totel embargoas for importe of the products cancerned,

FIRE-ARMS AND
MUNITIONS

Importa of fire-arms and munitiona srs prohibited except when suthorized
by the Secratary of the Treasury in cesea whars the importer shows proof
that the aims or munitions concerned are intendsd for spscific uaea (in
particuler competitions, training, museum collectione, ste.). Such
control je not requirad in the case of msales by Americen producers of
theas semo catsgoriea of arms and munitions,

The US practice discriminstes sgsinet imports, In the ceee of tLhese
products, measurasa to ensure domeetic sefety would be understandable but
to do so in conformity with Article III would require that ths oame
restriction apply both to domestic production and imparts.
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. DRIGIN MARKING FOR
PIPES AND TUBES

Saction 207 of the Trade and Tapriff Act of 1984 requires the origin
marking by dis-atamping, caet-in-mold lettering, stching or engraving
of imported atesl pipes and fittinge.

The requirements emounts to & non-tariff batvrier to trade, For
certain products it would sven result in e total prohibition of
imports. for nther products it would render them ussleas or severaly
reducs their commeroi#l utility, Seaction 207 is contrary to GATY
Article Vvi1I, paragraspd 1{c) end Article IX, paragraph 2 and 4, and,
as it sppliee only to importm, it im discriminatory and a breach of
GATT Article III, and aleo of thes GATT Agresment on technicel
Barriara to Trads.

Customa Mave received guidelinee to be followed, which esre leas
sovare than ths requirsments of Section 207, Hawever, Saction 207 haa
not yat been modified by law,

ALCOHOL IN CANDY

Tha Federal Food, Drug and Coemstic Act prohibits the inter-state
pale of confectionary containing any amount of alcohol that js not
derived from flavouring extracts. Alcoholic beverages such as rum,
bourbon, esnd liqueura, even if dilutsd, concentrated or denatured,
are not conaidered to be flavouring extracts, The prohibition on
inter-atats sele is rainforced by a prohibition on imports of auch
confectionery from outaide tha United Statea,

Howsver, the prohibition on domsstio US manufactura of 'alcohol in
candy' ia not total, snd thres atatea, Oregan, Kentucky and Nevads
elready permit ita menufectura provided seles are reatricted to
inter-atate trads, (The State of Washington may bacome the fourth.)
Thera is, thua, in those thres states discrimination egsinst imported
producta which, prima facie, is in breach of US national treatment
obligations in CATT, Community exporte have in conaequence beon
adverasly affected.

Thers are no reliable official or industry figures for this very
epacialised product., The overell US confectionery industry la said
to ba worth $6 bn and eostimates of the potential market shers for
alcohol in cendy vary widely,
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IMPORT LICENSING

When the US imposas unilateral quota reatrictions on imports pursuant
to safeguard memsurss such restrictions are nat accompanied by @
requirement for import licsnaes. Imports are admitted on a firet come
first esrvad bamaie but the import formalities cannat be completsd
unleas the goods srs phyeicelly in the oustoms territory, Thie
crtaatss a potentisl bavrier to trada and is $n violstion of tha GATT
Agrasment on Import Licsnsing Procedurea.

The importer/exportsr is not wssurad that the entire quantity of
gooda landed in US ports will ba admittad entrance. If this is nat
tha cesa the goods will either have te be shippsd back or stored in
warshouses untjl the following distribution of quotaes, Even then the
importez/sxporter is mot assured that ell gooda will be admitted
entranca into the US.

GOVERNMENT
PROCUREMENT

Buy American

By edopting provisions on Buy American the US Government creatse per-
mansnt discriminstion in certain aress of goverrment procuremsnt to
favour US products. This has the knock-on effect of legitimiaing the
same behaviour ovsr a much wider range of procurement st State and
local governmant lsvel,

In 1984 DDD, on ite own initiative or at the direction of Congress
prohibited the Department of Dafanse from purchasing forging iteme,
machine tools, Sovist nickel, cosl and coke, hsnd and measuring toola
from foreign wsources., DOD ia aleo prohibited through wsarlisr
legislation, to procure abroad inter alia textile srticles, atainless
atee] flatwars and hand toola,

In fect Article VIIL paragreph 1 of the Govarment Procurement Code
provides an axception to the Code concerning gooda which a
Contrecting Party coneidere indispenssbls for national aacurity or
netionel defence purposes. Howevar, Article IX(5)(6) providas that
exceptions mey only ba made in exceptionsl circumstences and must ba
negotiatad with the other Contrecting Parties.

At State and locsl govarnment level Buy Americen provisions are coften
ueed by transport and roed construction authorities to kesp foreign
compenias from participating, even in cases whers federal funde are
ueed, The provisions of Articla 1, paragreph 2 of the Code
stipulating that ths parties shell inform ragional and local
govarnments of the objectivee, principlee and rules of the Cods, in
particular the rules on national trestment end non-discrimination,
have had no noticesble effect in reducing the avert discriminatlon of
State and local government procurement {n the US.

S
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EXPORT ENHANCEMENT PROGRAMME

On 15 Mey 1985 the United States Department of Agriculture announced

the introduction of sn agricultural export subaidy programme, - Tha
progremmm provided that over a thres-year psriod $2 billion worth of
Comrunity Credit Corpovration (CCC) stocks would be mads available to
US exportera in an effart ta expand aales of US farm producte
overssam..

The programme is claimad by the US Administrstion Lo be targeted
ageinst countriea usinhg unfair trading prectices end Agricultute:
Secretary, John Block has aaid it is "notking mare tham what tho EC is
doing",

The programme has not baen s succass; it haa proved unpopular with
the Adminiatration snd with sections of ths US buainess community.
It only begsn to be implemented in Septamber with salea of wheat and
wheat flour to Egypt of 500,000 tons and 175,000 tona reapectively.
Whost esles to Algeris were egreed (in Octobsr) far a total aof
500,000 tana.

Totul EEP aales to early November of wheat (or wheat equivdlent)
amount to about 1,240,000 tons, involving 415,000 tona in subaidias
from CCC atocks, worth $61 million,

The programme has operated in euch a way as to undsrcut prevailing
market prices.
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CORN GLUTEN FEED
AND OTHER CEREALS
SUBSTITUTES

The high, protected, price of sugar in the US markst has providsd an
economic atimulus to production of the maizs product, isoglucoas
(ertificisl sweetensr) which in turn also produces corn gluten feed
or diatillsre drisd greina, as well am other ceres]l aubstitutes as
by-products.

Corn gluten feed etc is 8ls0 a by-praoduct of the proceaaing of meize
into sthanol, Thas production of ethangl - = high gtede aleohol ueed
as an additivs in petrol - has rooksted in recent years, largsly asg a
rasult of federal and stste incantives which include inveatment tax
credita, income tax credits, federel loan guarantees, federal petrol
axciae tax sxemption, stste exciss and sales tax exemptiona,

Juat as the production of ethanol has incrsassd sn has ths subsidised
production of corn gluten feed,

Virtuslly the whole of the US production of corn gluten fesd ias
exported] thue the various tax incentives for sthanol act as indirect
export subsidiss applicable to corn glutsn, Although it ie difficult
to quantify the extent of the eubaidy elemant,

Exports of corn glutan fsed and other by-producta to the Community
woro 4.4 million metric tons in 1984,

The exports have in the past displscad the uss of Community produce
88 snimal faadatuff, leaving s coetly eurplus. US expart increasae
have slowed down in the last two ymars partgy as a rasult of tha high
dollar end raduced Comnunity demsnd.
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DISC/FSC

DISC legialation has besn the cauee of EC/US contentian esince its
-adoption in 1972, Under this legislation US firms wera asllowed to
dsfer psyment of corporate Lsxation on export esrnings. Thia
anounted to a da facto sxport subsidy which the Community challenged
::elﬁéegzi in GATT, ohtaining s panel ruling in 1976 which candemned

it waa not until the end of 1981 that the United Ststea agreed to
adoption .of the panel report. In 1984 the US finally adopted
dsgislatton (FSC .- “Fareign Sales Corporation®) to veplace the DISC
syatem; ‘but in daing wo the US converted tha tax deferment provided
for undar DISC into definitive tex remiesjon,

It 1s eatimated that by this meana US induatry has benofited over the
life of the DISC lsgielation of an overall subsidy of between
$10-12 billion, Thie will continue to bestow economic advanteges on
UYS industry for some time tu come,

DEPARTMENT OF DEFENCE
R+D

Total federal obligations for research and development are eatimated
at $ 60 billion for fiecal 1986, Of that total, some § 40 billion
will be for defencs R + D projecta, This is about 22 per cent more
than the figura for fiscel 1985. The increased funde proposed for R «
D relats ta advances tectical aircraft ayatemaj; in addition, Dept, of
Dafence will incresse its funding of baaic reasarch by about 16 per
cent, and also provide for an increased emphasia on the atrategle
Dafence initiative,

Faderal (including Defence-related} R + D expenditure is about one
half of the total US R + D effort, both public and private,

Although it is difficult to quantify the full benefit to the US
economy of the Dsfence Department's R + D commitment, in glabel terma
it amounta to approximately 1% for US GNP, This la an enormous sub-

aidieed impulee to the economy,
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MANUFACTURING CLAUSE

The manufacturing clause (Section £01) of the United Stetes Copyright
Act prohibits the importation of nonedramatic, English-language
literery works of US subhora unisea the works are menufactured in the
United States or Canada. This prohibition haa baen opndemned by o
GATY panel ss inconsistent with tha United States obligations under
Article XI of GATT, thws constituting a cese of nullification or
impairment of bensfits eccruing to ths Copmunity. The Mnited Ststee
Administration has long: eccepted the GATT illegality of the clauas,
and in 1982 Presidsnt Reagan vetoed lmgislation eoxtending ite life
until July 1986, Congresse ovarrode ths veto.

Recantly, draft legislation hss bsen introduced into Congross extend=
ing the oleuss (and expanding ita scope) bayond 1986, despite {te
violation of GATT.

The commepciel impact of tha Menufecturing Clause on EEC book
printers hes not yet been celculated in precise terms, but en
induatry estimete wee mede in 1982 suggesting that Wsastern Europsan
printera, with a possible 10% penstration of Lthe US merkel by
imports, could expect to sell some 34 million copies with a valus of
some 110 million US dollara,
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SECTION 337 OF THE TRADE
ACT OF 1930

saction 337 providea that unfair methods of competition or unfair
acts in the importation of articles into the United States, or in
their sale, tha affect of which ia to deatroy, substantislly injuve,
or prevent the astsblishment of industry in the United Ststsas, are
unlawful, Section 337 has mainly been invoked in caesss of allsged
patent infringemsnta.

The proocadursl rules governing inveatigationes under Section 337
conatitute a non-tariff barrier to trade:

- the rulea followed by ITC sdministration lew judges are parallel
to but not elwaye idanticel with, the federsl rules of civi]
procedurs and tha fedaral rulee of svidence. ITC evidsntiaty rules
particular sre lses stringent,

~ 17C can impose an excluaion otder "in rem", which may sffect
forsing firma that were not even party to the cass

- ITC finding, notably on-tha validity of a patant, are nat hinding
in federal courta, Tharafora, an ITC finding of validity does not
lead to the nullificstion of ths patent and doee nat prevent
plaintiff from litigating the asma iesue to US courte,

- raspondents cannot reises counterclaime bafora the ITC and must go
to US court, whosa rules and Limeteblaa sre different.

For thems roasona, Section 337 proceduree constitute discrimination
sgainat a foraign vespondent,

Furthermore, Section 337 applies "in addition to any other provieions
of law"; suapension of & Saction 337 investigation ia not automatic
whan a parellal cese ie pending before e US District Court,




SECTION 30t OF THE TRADE
AND TARIFF ACT OF 1984

Section 301 of the Trade and Tariff Act of 1984

Section 301 way ba inveked if a foraign country or imstrumentality
applisa any act, policy or practice which is injustifisble, unreasons
eble or discriminatory and burdena or restricta US commerce. The
notion "Oonreasonable® rafers to an act, policy or practice which is
not nacessarily illegal but would deny fair and equitable markat
opportundiies, opportunitiss for the estsblishment of an entrepries
or adsquets and offective protection of intellectual property rightas,

The application of Section 301 mey therefors be based on @ discretion
by the US autharities which may deviate from GATY rulea. The GATT
providea: for most-favored-nation treatment concerning .external trade
and also providea rules.far coping in s selective manner with unfair
trade practicee in the areas of dumping and aubsidisation. Furthets
more, Articla XXIII regulatsa ths situation whera a contracting party
conaidare that benefits are nullifjed or impaired by a trading
partner, Thua, unilsteral US action under Section 301 sseking to
rsdrags unfair trade practicss of GATT contracting parties doea not
have to be in conformity .with intarnationally sccepted rules, nor
does it have to be diracted agasinat the goods triggering the Section
301 procedure but may be directed against other producte originsting
in the foreign country concerned,

Unilateral action of this kind is in cleer viclstion of tha GATT,

With regard to illicit commercial practicea, the Communily adopted «
requletion (2641/84) giving it the authority to challenge such
prectices of other trading partnera in strict conformity with EC
international obligstions,
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US VISA PRACTICES

In Soptember 1985 the US Stste Department instructed US Embasaisa and
Consulates to diecontinue the issusnce of visitors (B1) vieas to
foreigners wishing to travel to the US in order to inatall, eervice
or repeir machinery of oquipment imported by US compsnise. The
instruction is based on the Judgement of 28 August 1985 of the
District Court of Northern Californis in case no 85-1253 filed by the
bricklayara' union according to which the iasuance of B 1 visae Lo
fitting or servicing ateff le contrary Lo US immigration legislation,

Subsequently the judge modified his order so that it no longer
affocta the granting of visaa to service personnel in connection with
contracts concluded before 28 Auguat 1985,

On 15 October State Department sppseled to the Circuit Court to stay
or suspend the judgement of the Dietrict Court pending the outcome of
an appaal on the substence of tha ruling.

Mesnwhile State Department is negotisting with the brickleyere' union
in order to make a joint prapomal ta the Court that would limit the
spplication of the ruling to contrscts concluded efter 28 August and
involving the typs of workers reprssented by the Union.

The US viae practice eeriously Jjeopsrdiaes Community perspectivos of
exporta af machinery and equipment to the US (US imports of machinery
end squipment excluding psssenger cars from the Community in 19843

16,5 bio §).




EXPORT CONTROLS/RESTRICTIONS
ON TECHNOLOGY TRANSFER

The Export Adminijetration Act of 1979 (EAA) ae emended by the Export
Administpation Amendements Act of 1585 provides the leogal bssis far
the US Government to sxerciss export controls for national security
and forsign policy reseons, While tha notion of national security ia
definad in the EAA, foreign policy ls not, Export controla based on
fareign policy ers therefore decided upon in a purely discritionary
way by the US Gavernment,

In implementing the foreign policy concept of the EAA the U§
Adminiatpation has cleimad broad jurisdiction to exerciee control
over foreign subsidiaries snd affilistes of any concern which is
controlled in fact by a US domestic company. The moet eminent caee
has been the sanctions imposed by the US in 1982 against suppliera to
the Sovist gas pipeline., Extraterritorisl applicstion of export
control slso takeas plece in the erea of distributien licenaea. A
foreign consignee hss to comply with US law if he does not went to be
impoeed impart sanctione by the US government. Thus US export
controla can be an obstacle to EC re-exports of US gooda or to £C
exports of goode containing US components

Such extraterritorisl application of US lsw besed on foreign policy
within the juriadiction of the EC ie uneccepteble and contrary to the
principlea of international law. It slea goea beyond what is forsasen
by the pravisions of Lhe eecurity exceptions of Article XXI of GATT,
furthermore, there are currently no foreign policy export controls

applying to the EC.

Independent imposition of export cantrole by one country on another
can cleerly have aserious implicstions for all countries in an
interdspandant eystem. Restrictions imposed by the US on technology
trenafer and on ecceas to scientific informetion are not compatible
with the US desire to negotiate trade liberalisation in high
technology in GATT.
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REPAIRS TO SHIPFS ABROAD

The linited Stetes applies ® 50 per cent duty on repsirs of US ahips
abroad {(on equipement purchassd mnd repsitrs made), This duly is not
providsd for in the US teriff bul charged pursusnt to mpecial
provisione sppended to the teriff. The US justifiea this measurs by
the nasd to protect en induatry sasentislly for defence purpossa,

Two exceptions applyt

- emergency repsirs to meintain sea worthinesaj

- repaira on certain epecial veesels (euch ae vesssle mervicing
drilling riga) if these vessele apsnd et least two ysers overssas
and if the repairas have been made efter ths first eix montha
(Section 208 of the Yrade and Tariff Act),

UNJTARY TAXATION

Degcription

Cortain individual ststes of the United States asasaa the corporate
income tex of foreign ownsd companies operating within those states'
borders on the basis of a propartion of the tatal wor ldwide turn over
of the groug. That proportion of worldwide eernings ia aesesaed in
Auch s way that = compuny opersting in awmy, Celifornis, mey have to
pesy tax on incoms eriaing outsids the etste, poasibly giving rise to
double taxation, For example if 10 par cent of e compeny'e @eleas,
payroll snd property sre in California, 10 pet rent of all its globel
sernings are subject to the atate's corporation tex, Quite =part
from the added fiscal burden, s unitery tex stste le, in law,
raaching sbeyond the borders of ita own juriadiction end taxing
profits earned outsids it, This ls in bresch of the internationslly
accepted principle that tax authoriliea chsrge tex on foreign owned
companiss only on the profits arising in the country or state for
which they ars responsible - "the water's edge” principle. A conpeny
smay aleo fece heevy complience coats in furnishing details of ita
worldwids operstions.

On 8 July 1985 the US Treasury lssued for public comment drefl
legigletion, referred to as “sprged shest reporting legislation",
deaigned ta resclve conflicts amang stete taxing asuthoritiea,
multinationsl companies end forsign governmenta. It ie not cartain
that the legislation, ms proposed, will be sdequete to rasolve all
outatending problems sncountered by Community firms.

No quentitstivs eseesament sxists of the effect of unitary tex on
Conmunity inveatment in the United Stetes.

The Administration has reconfirmed ite {ntention of sdopting feders)
legislstion if the problem of unitary texstion cannot be resolved of
the etate level, For the tims being howevar Community companies
continua to be advaraely affected. p
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US STATE TAXES ON
AVIATION FUELS

Several US States, among others Florida and Illinoie, epply & tax on
all aviation fuel acld within their juriediction, including that to
international air, cerriers. Tha legality of the Florids tax i»
presontly bsing teated bafore the Supreme Court.

This kind of taexation rune countar to an international consenaus
which haa developed over tha yeara that avistion fuel ashould be
examptsd from tsxetion on a basis of pepiprocity, Thie conmsnasus is
demonstratsd by the provieiona of Article 24 of the Chicego
Convention which calla for uniform exemptiona from tax for fusl on
board civil aircraft arriving in foresign countriea and the
resolutions adopted by the ICAQ Council in 1966, extending Lhis
principle of reciprocal exemption to fusl purchaeed by airlines in
foreign countriss, In the US exsmption has hmen extendsd only ta
taxse imposed et the Federal level,

Provieions calling for reciprocal exemptions from aviation fusl taxes
have also besn included in most civil air Lransport esprvices
agreemente which the United States have anterad into with othsr
nationa, Even in the absence of a formal agreement, the United
States has extended tLtax exemptions to foreign carriera whers
reciprocity has been demonstrated,

WINEs: DEFINITION OF
DOMESTIC INDUSTRY

Section 612 of the Trada and Tariff Act of 1984 modifisd the defini-
tion of induatry in the gensral rulea pertaining to countervailing
duty and enti-dumping lews concerning tha wine aesctor. 1L now
includea. the domestic producera of the principal raw agricultural
product (the grape growers) in the like domestic product for a perinod
anding 30.09. 1986,

This change waa made to allow the Californian grape growers ton file
AD and CVD potitions egainet imports of Cammunity wine,

The new dafinition of "domeetic industry” ia contrary to Article IV,
af the GATT Anti-dumping Coda and Article VI.5 of the Subaidiea Code.

At the request of the Community & GATT panel was eatablished,
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US LEGISLATION AND PRACTICE
DN COUNTERVAILING AND
ANT] OUMPING DUTIES

The EC bhma rajsed, on ® number of ocessione, aspects of US
countervailing duty legislation snd prectice which it considers
incompatible with US obligations under the GATT Code on Subsidies and
Countervailing puties, Thus, the EC haa exprossed its strong
reasrvations with regard to US legialstion on "upstream subsidies"
contsined in Section 613 of the Trade and Teriff Act of 1984 which,
in effect, proompted discuseiona in the relevant exparta group in the
GATY. The EC also opposes US practice of daviating from the Code's
provisions with reapect to the definition and calculation of a
subsidy. For the EC a eubsidy presupposes stste intervsntion and a
finsncisl contribution by s government; the US conaiders, howsver,
that a subeidy exjsta wherever an economic benafit ia conferred aon
the recipient,

With regard to US anti-dumping 1lagislation the EC objects, in
particular, to Section 602 of the Trada snd Tariff Act 1984 which
permita the impoeition of anti~dumping duties nol only against
importe, but slao agsinst males or even likely aales, i.e. bafare
importstion of the goods in question has oven taken plece. This
extension of tha acope of snti-dumping sction viclates Article VI
of the GATT which requires introduction "into the commerca of snother
country" for sny determination of dumping, The same is trus for the
squivalent extension of CVD determinations where Article VI 3 of the
GATT clesrly statea that @ countervailing duty can only be imposed if
8 product is "imported into the territory of enother Contracting

Party".

furthermore, the EC objecte ta tha ststutory minimum profit of 8% to
be sdded in any construction aof normsl value wunder US law
Saction 773 (e) of the Tariff Act 1930)., This requirement rune
contrary to Article 2 (4) of the GATT Anti-dumping Code which atatea
that "sa & general rule, the addition for prafit shall not axceed the
profit normally realised on sales of producte of the sams general
cetsgory in khe domestic market of the country of origin,”

The EC elsa haas repeatedly critisised tha US far impoeing AD dutiea
correaponding to the full dumping mergin eatsbliehed. Article & (1)
of the GATT AD Code declares it desirsble to impase a lesssr duty,
if such duty would be sufficient to remove injury to the domastic
industry. The EC hms followed thie approech in Article 13 (3) of
Regulation No 2176/B4., The EC further objecte to tho low US stenderd
of verifying the atanding of en sapplicant for AD measures,
Article 5 (1) of the GATT AD Code requires s written requeat by ar on

bshalf of an industry (ms defined in Article & of .the GATT AD Code),

Yhe U3 suthoritles, however, do not check whether any epplieation
dosa {n fact fulfil thie condition,
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