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IMPLEMENTATION OF THE SECOND EEC DIRECTIVE ON COMPANY LAW
AN EXPLANATORY AND CONSULTATIVE NOTE BY THE DEPARTMENT OF TRADE

Introduction

The EEC Council of Ministers adopted the Second Directive
on Company Law on 13 December 1976; its aims are to regulate the
formation of public companies and the maintenance and alteration
of their capital. A copy of the Directive is at Annex A. Member
States are required to bring into force legislation to implement
the Directive by December 1975,

2 The purpose of this note is to set out those changes which
the Department considers necessary to bring UK law into line with
the Directive and to seek views in a number of cases on what form
those changes should take. It also discusses whether certain of
these changes should be applied to private as well as public
companies. The note does not follow the sequence of the Directive
Article by Article but examines in turn:

I The classification of companies.
IT The subscription of capitsl.
III Maintenrance of subscribed capital.
IV Increases in subscribed capital.
V Reduction of subscribed capital.
VI Other matters.

3 Comments on this note should be addressed to the Department

of Trade, Companies Policy Division, Room 601, Sanctuary Buildings,
16-20 Great SBmith Street, London SWI1P 3DB. Comments should be with
the Department by Friday 23 September.

I Classification ¢f Companies

(i) The Distinction between Public and Private Companies

4 At present, if a company's articles contain the restrictions
set out in Section 28 of the Companies Act 1948, on the transfer

of its shares, the number of its members and the offering of its
shares and debentures to the public, that company is a private
company. If its articles do not contain all these restrictions it
is a company other than a private company - the phrase "public
company" is used in a few places in the legislation as a matter of
convenience. A public company is therefore the residusal category

and a public company's articles could contain any two of the three
restrictions referred to in Section 28.
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5 The Second Directive lays down requirements which public
companies must meet including a minimum level of subscribed
capital. There have always been certain minimum requirements

for public companiesg, for example as %o the number of members

or directors, but the Directive sets out a range of standards
which public companies must meet, and it will no longer be
appropriate for public companies to form a residual c¢lass. It

is therefore proposed that the legislation will lay down separate
requirements for private and for public companies: the essential
characteristic which will distinguish public frem private companies
will be that public companies may offer their shares or debentures

to the public while private companies will not be permitted to do
s0.

6 Public companies will, therefore, be required to have

a minimum capital (see paragraph 11 ), to adopt a suitable
designation in their title (paragraph 48 ), and to comply with
the other provisions of the Directive. Existing provisions, for
example those relating to the number of members and to the filing
of accounts of public companies, will remain in force. Such
companies will be permitted to offer their shares to the public.

7 It will be necessary in order to prevent companies from
evading the requirements of the Directive to provide that those
companies which are now, or become, public companies and which
have at any time offered their shares or debentures 4o the

public must remain public companies and comply with these new
requirements unless:

(a) they have a capital which is below the minimum
required for a public company and do not raise
their capital to the required level; or

(b) they reduce their capital %o a level which is
below the minimum required; or :

(¢c) the shares or debentures have been repurchased
from the public.

The legislation will need to define what is meant in (c) by
repurchase from the public. One way might be to provide thsat
not less than, say, 90 per cent of each class of shares or
debentures formerly held by the public must now be owned by
not more than, say, % separate holders. The Department would
welcome views on this proposal.

8 Private companies will in practice become the residual
class of limited liability company, and it is appropriate to
congider whether it is necessary to maintain the requirements
for private companies set ocut in Section 28 of the 1948 Act.
There are threee issues for consideration:

- Pirst, certain companies, although not substantial
trading concerns or companies whose shares would normally be
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offered for sale to the public, cannot at present be treated
as private companies because of the number of members which
they have; for example, large tenants' associations. It is
proposed above that the essence of the private company will
not be the restriction on the number of members but rather
the restriction on offering shares to the public. In order
not to cause further problems for companies which are in other
respects private but whose membership is greater than 50, it
is proposed to remove the upper limit on the number of members
- of a private company so that they do not have to change their
name or comply with the requirements for minimum subscription
or other matters.

- ©Second, under existing law, if a private company
breaches its articles and offers shares to the public, the
certain of consequences are clear: it loses/the benefits of private status
but no criminal lisbility is incurred. Now that there are %o
be more rigorous provisions for public companies, it will be
necessary to go further and provide that a company which does
not meet the requirements for a public company set out in para-
graph © above must be a private company and that notwithstanding
anything in its articles a private company may not offer its
shares or debentures to the public, and this restriction will be
supported by criminal ssnctions.

- Third, it is necessary to consider whether restrictions
on the transfer of shares should remain an essential element of
the distinction to be drawn in future between public and private
companies. Since private companies will form a broader class than
hitherto, and will include a number of companies at present
classified as public, the retention of Section 28(1)(a) could
cause difficulty and it is therefore proposed to repeal it.

There would also be difficulty in requiring public companies to
allow free transfer of all their shares: clearly a complete lack
of freedom to transfer shares is not compatible with the general
concept of a public company, but limitations on certain types of
transfer, particularly for certain classes of shares, asre a
common feature of public companies.

> 9 To summagrise the.position in relation to private companies,
it is proposed to repeal Section 28 and replace it by providing:

- (a) That a private company will be any limited company
with a share capital which is not a public company.

(b) That a private company, notwithstanding anything in
its articles, may not offer its shares or debentures
to the public, and this restriction will be supported
by criminal sanctions.

Other requirements in the law relating, for example, to minimum
nunber of members and directors will remain unchanged.

10 The changes outlined above will have a number of conseguences,
particularly for companies which at present are public and which
cannot meet the requirements in paragraph &, and for the conversion
of a private company into a public company and vice versa. These
questions are dealt with under separate headings in later sections

of this paper.
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(ii) Minimum Subscribed Capital for Public Companies

11 Article 6 of the Directive requires that public companies
should have a subscribed capital of 25,000 European Units of
Account (roughly £16,000). This is a relatively low figure

and the Department believes that it would be appropriate to adopt
a more rigorous standard to ensure some greater measure of sub-
stance in public companies. It therefore proposes to set the
minimum level of subscribed capital at £50,000.

12 It should be noted that the subscribed capital does not
for this purpose include general reserves, share premium accounts
or capital redemption reserve funds but if these were to be used
to igsue new shares, then thoge shares would count towards sub-
scribed capital.

17 The Directive contains provision for a periodic review by
the Council of Ministers of the minimum level of subscribed

capital for public companies, as well as provisions dealing with
the conseguences of a fluctuation in the rate of exchange between
national currencies and Buropean Units of Account. Although it is
proposed to set the minimum capital requirements well above the
ficure required by the Directive, it nonetheless seems sensible

to provide that the minimum capital requirement can be subsequently
increased by statutory instrument; it would be necessary to provide
for Parliamentary scrutiny and approval as well as for some
protection for existing public companies.

14 It will be necessary for public companies formed after
implementation of the Directive to reach the minimum level of
subscribed capital on incorporation or before commencement of
business. At present, by virtue of Section 109 of the Companies
Act 1948, public companies formed as such cannot commence business
until the Registrar of Companies has issued a certificate ('the
trading certificate"). This is only issued when certain conditions
have been complied with, and until it has been issued any contract
entered into by the company is only provisional. Together with

the reguirements for a statutory report to members under Section 130
and for the consent of directors under Section 181, the provisions
of Section 109 are largely bypassed by companies being formed as
private companies and then being subsequently converted into public
companies with the mirnimum of formality (restrictions on this
procedure are proposed in paragraph 20 below).

15 However, on the question of forming public companies abinitio,
the Department considers that the statutory requirements set out
above serve no useful purpose in practice and invites comments on
whether they might not be repesled or simplified. In place of then,
one might provide that the initial subscribers must agree to take

up at least the minimum level of subscribed capital required by

law, but that upon incorporation, the company would be free to
commence business without further restrictions or formalities.
Safeguards might be needed to ensure that subscriptions were 1n
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fact paid before incorporation : to ensure that this took place
evidence would be required to be submitted to the Registrar
that the subscriptions were held in a special account on trust
for the company as scon as it came into existence.
Such a revision would have the consequence that there
would be no need under Article 4 of the Directive to lay down
rules about responsibility for liabilities incurred before
a trading certificate is issued.

16 The Directive also contains provisions about the minimum
subscribed capital of public companies which are already incorpora-—
ted. Article 43.2 allows llember States to provide a three year
period for such companies to rgach the minimum level, failing
which they would have to become private companies, no longer able
to offer their shares to the public. The Department would be
grateful for views on whether it is considered necessary to
provide a three year period for compliance with the minimum levels
of subscribed capital. In favour of taking advantage of this full
period, one might argue that it would allow companies at the
margin a better opportunity of remaining public. However, as
explained in paragraph 18 below, public companies are to be
required under Article 1.1 to apply to change their name to include
an indication of their public status. Article 43.2 sallows for

18 months' derogation for this provision as it applies to existing
public companies and, in order to allow the Registrar time to
check the applications and issue all the necessary change of name
certificates, the Department proposes to allow companies 15 months
in which to apply for a change of name. Thus, there would be a

21 month period between the last date on which existing public
companies could apply for a change of name and the last date by
which they would have to reach the minimum level of subscribed
capitel. If they changed their name but subsequently failed to
reach the minimum level, they would then have to change their name
(and status) back again. This would be confusing and burdensome,
and one way to avoid such vacillations would be to provide that
when a company applied to change its name to indicate public
status, it would have to satisfy the Registrar that it had reached
the minimum level of subscribed capital. This would mean, in
effect, that existing public companies had 15 months rather than
three years to reach the level of subscribed capital. If they did
not and so had to become private companies, they could apply later
to convert into a public company if they reached the required level

of capital (see paragraph 20 below on the conversion of private
into public companies).

17 If however. importance is attached to giving existing public
companies the full three years in which to comply with the minimum
level of subscribed capital, it becomes necessary to devise checks
so that at the end of that period one can ensure that they have
either reached the minimum level of subscribed capital or have
ceased to be public companies. It would seem necessary to provide
that it would be an offence for such a company after that time to
trade under its public title if it had not reached the required
level of subscribed capital; also it would be an offence for it to
offer its shares to the public. The Registrar would be given the
power to apply for the winding-up of the companies which wilfully
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refuse to change their status to that of a private company.
As however the definition of private company is to be changed
to a residual one (see paragraph & above), all that would be
necessary for the directors to do would be to apply to the
Registrar to change their name (omitting the indication of
public status). The change would be effective from the issue

of a new certificate and there would of course be protection
for third parties.

(iii) Designation of Public Companies

18 Quite apart from the question dealtwith above of

re~defining a public company, the Directive requires that the

title of public companies should be distinet from those of other
companies (Article 1.1). It has already been amnounced that the
Government has decided that it is public companies who should

change their name to ensure such a distinction. It is proposed

that the title of all public companies, whether limited by sHhares

or limited by guarantee but with a share capital, should end with

a distinctive designation such as "public limited company" (p.l.c.)
or "limited corporation" (ltde) or "Incorporated" (Inc) instead of
"limited". A Welsh equivalent would be provided for public companies
which were Welgh com%anies within the meaning of Section %0 of the
Companies Act 1976. Comments on the choice of designation would be
welcome.

19 When the legislation introducing these changes has been
brought into effect, companies formed after that time will have to
ensure that their proposed title includes the appropriate designa-
tion as a condition of incorporation. However, for existing public
companies, there will be a period of up to eighteen months during
which the necessary changes can be made. The Department recognises
that this will mean additional burdens on companies and is anxious
to minimise the cost of and simplify the procedure for complying
with the new requirements. Therefore, the Department proposes %o
legislate on the following basis:-

(a) Once the legislaticn has come into effect, an existing
public company meeting the requirements will be authorised
to change its name provided that the change is solely
to comply with the new requirements, by means of filing
with the Registrar of Companies an application in the
prescribed form following a decision by its board of
directors; the name will be changed on the issue of a
new certificate from the Registrar. As the change will
be limited to that necessary to comply with the new
regulations, it is not proposed that companies should
seek either the permission of the Department before
making the change or the authority of a general meeting
of the company to carry out the change. Once the
certificate has been issued by the Registrar, it would
be unlawful for the company to use its old name, but
there would be the standard protection for those dealing

with the company, along the lines of Section 18(4) of
the Companies Act 1948.
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(b) An existing public company meeting the requirements
set out in paragraph 6 will be under an obligation
to make an application to change its name within
1> months of the implementation of the legislation.
If the change consists only of the designation
of status, no fee will be charged by the Registrar.
It will however be an offence for such a company not to
make an application within that time limit and, as well
as the company, the directors and officers will also
be liable to prosecution. In addition, offers of shares
or debentures by that company might be prohibited. The
Registrar of Companies would be empowered to petition
for the winding-up of any company which wilfully refused
to apply for a change of name.

(¢c) The Department invites views on whether it would be
desirable to provide that at any time within the 15 month
period but before the Registrar had issued a revised
certificate following an application by the company it
should be lawful for the company to use its existing
name and the new name interchangeably; the argument for
such a provision is that it would allow a gradual change
to be made in items such as stationery during that
period to avoid waste. There will of course need to be
provisions to protect third parties who have dealt with
the company under either name.

(d) Alternatively, it would be possible to provide for
a six month transitional period after the company had
adopted the new form of its name, during which it could
continue to use up old stationery stocks etec showing the

old form of its name. Again, safeguards would be neces-
sary to protect third parties.

It will be unlawful, except in the transitional period proposed
in (¢) above, for a company to use the designation of a public
company unless it has a current certificate from the Registrar.
Criminal penalties will apply to companies using the designation
of a public company without proper authority.

(iv) Conversion of Private Companies into Public Companies

20 A private company can at present convert into a public
company simply by amending its articles. Within fourteen days

of passing a resolution doing that, the company must either file

a statement in lieu of prospectus or issue a prospectus (Section %0
of the Companies Act 1948). There is no requirement for the issue
of any certificate by the Registrar. When the new arrangements
come into operation, this will no longer be sppropriate since it
will be necessary to check that the company complies with the
regulations about an appropriate name andabout the minimum level
of subscribed capital. In future therefore, a company will not
become public until the Registrar has issued an amended certificate



which in turn will depend on that company meeting the reguirements
as to name and subscribed capital. The requirement concerning

the subscribed capital of companies converting tc public status
are discussed in paragraph 4% below.

(v) Conversion of Public Companies into Private Companies

21 At present, a public company may, if it has less than

50 members, convert into a private company by adopting the three
restrictions set out in Section 28 in its articles (and making
whatever other consequential amendments may be necegsary). Under
the new arrangements, it will not be necessary for the company to
alter its articles, but it will be required to satisfy the Registrar
that it has satisfied the conditions outlined in paragraph 7 above
before being allowed to convert from public to private status.

(vi) Other Matters Concerning Classification of Companies

272 The discussion above of the definiticns of public and
private companies has been restricted to limited companies with

a share capital. This is deliberate for it is the intention that
the classification should have no application to unlimited companies
nor to companies limited by guarantee withcut a share capitsl.

No change is proposed in the designation of the latter which will
remain "limited". It is intended however to clarify the position
of those unlimited companies and companies limited by guarantee
without a share capital which have in the past been treated as
public companies, and provide that they can enjoy the privileges
of private status (such as the minimum membership requirement).

27 At present although under Section 44 of the Companies

Act 1967 an unlimited company can re-register as a limited company,
such a change is only effective when the Registrar has issued

a Certificate of Incorporation as a limited company; it is proposed
to make provisions which ensure that before the Registrar issues
such a Certificate the company has, if it wishes to become a
limited company with a share capital, complied with the requirements
of either a public or a private limited company as to name,

and capital.

24 Existing companies which are limited by guarantee but

have a share capital will come within the classification of public
and private companies, with the same designation as companies
limited by shares. However, the Department would also be grateful
for views on the recommendation made in the Jenkins Committee

Report on Company Law that no further ccmpanies limited by guarantee
and having a share capital should be registered, on the grounds

that it is inappropriate for a company formed with the intention

of making pro-rata distributions of profits to its members to be
able to register as a company limited by guarantee.

25 Finally, the Department has power under Section 19 of the
Companies Act 1948 to permit charitable or other companies to
dispense with "Limited" from their titles. The great majority
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of these companies are limited by guarantee without a share
capital and no change is envisaged for them. TFor companies
with a share capital, the legislation will provide in the case
of licences already granted that if the company is private,

no change will be necessary; if however it is a public¢ one, as
defined for Second Directive purposes, its licence must be
cancelled, to meet the requirements of the Directive that the
title of a public company should indicate its status. The
Department will publicise the new arrangements so that existing
licence holders will have time o rearrange their affairs if
they so wish.

IT The Subscription of Capital

(i) Issue of Shares at a Discount

26 There is a general rule under UK law that shares may not

be issued at a price lower than their nominal value: Article 8 of
the Directive lays down a similar rule, but whereas there are two
exceptions under UK law, the Directive only provides for one of
these. This is the exemption, at present contained in Section 53
of the Companies Act 1948, whereby allottees of shares are

entitled to deduct or to be paid underwriting commission for agree-
ing to subscribe for those shares; no change is called for here.
The second existing exemption under UK Law is contained in

Section 57 of the Companies Act 1948, but the provision is rarely

used. It is intended to repeal it, for both public and private
companies.

(ii) Acceptable Consideration for Shares

27 Article 77 of the Directive lays down that the subscribed
capital for a company may be formed only of assets capable of
economic assessment, but that an undertaking to perform work or
supply services may not form part of these assets. The first
provision is already part of our law, but amendments will be
required to give effect to the second point, for shares issued
after the coming into operation of the legislation. "An under-
taking to perform work or supply services" is not to be taken

to cover "knowhow" and "good will" which will remain lawful con-
sideration for the issue of shares, subject to assessment by an

expert (Artiecle 10). It is not intended to apply these amendments
to private companies.

(iii) Payment for Shares

28 The Directive contains provisions for the payment of
consideration for shares in Article 9, relating to shares subscribed
upon incorporation or before commencement of business, and in
Articles 2¢ and 27.71 relating to subsequent subscriptions of
capital. The provisions are almost identical.



10

29 So far as shareg issued upeon incorporation or commencement

of business are concerned, the precise arrangements to be made

will depend upon whether two-stage incorporation is maintained

(see paragraph 15 above). Subject to this it will be necessary

to provide that where shares are to be issued, they must be paid

up upon incorporation or before commencement of business to at
least 25% of their nominal value. Although the Directive does

not require it, it would seem sensible to provide further that

any premium should be paid in full. These rules would &apply
whether or not shares were offered to the public and whether the
consideration comprised cash or other assets or a mixture of cash
and other assets. The valuation of non-cash considerations is
discussed in paragraphs %% to 37 below, but in cases where some
part of the consideration is other than cash, then the balance of
that part of the consideration, after payment of at least 25% of
the nominal value plus the whole of any premium, must be transferred
within 5 years of incorporation or commencement of business to

the company. There will be a requirement to meke an appropriate
return to the Registrar of Companies to ensure compliance with this
rule, and if it is not complied with, the shares would be forfeited
(see paragraph 571 below). The Department invites views as to
whether the transfer of the balance of the consideration should be
required to be made within a shorter time limit than 5 years.

30 Similar rules will be necessary for subsequent increases
in subscribed capital. It is not proposed to apply them to either
initial subsgecriptions or subsequent increases by private companies.

(iv) Dercgation for Employee Shareholdings

%7 Under Article 41.1 Member States may derogate from the
rules as to the payment of 25% of the nominal value plus the whole
of any premium both upon incorporation or commencement of business
and subsequently tc the extent necessary to promote shareholding
by employees in the companies concerned. It is proposed to take
advantage of this provision to exempt any arrangements under which
shares in a company are issued to employees of that company and,

if it forms part of a group of companies, to employees of any other
company within that group of companies. The exemption will cover
directors who hold salaried employment in such companies., Companies
will therefore be free to take advantage of the exemption if they
wish to, though of course they will not be obliged to do so. It
should be noted that there is no provision to exempt companies

from the requirement that consideration other than cash must be
transferred within 5 years or from the requirement that an under-
taking to provide services or to perform work is not to be an
acceptable consideration for the issue of shares.

(v) Postponement for Existing Companies

2 Where the initial cubscription or subsequent increase in
capital by public companies hac taken place prior to +

; : - he implementa-
tion of the Directive, 3

provision must be made to ensure that the
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requirements of Articles 9, 26 and 27.1 discussed in paragraphs 28
to 20 above, are not avolded. Under Article 4%, however, Member
States have power to postpone the application of these requirements
until 18 months (in the case of Article 26 and Article 27.1) or

7 years (in the case of Article 9) after the coming into force of
the rest of the provisions of the Directive. The Department
intends to provide that, at the end of the requisite period of
grace allowed in the Directive, the requirements of these Articles
§e%?ti§gdto the payment of consideration for shares must have been
ulfilled.

(vi) Expert’s Report on Consideration Other than Cash

3% Article 10 of the Directive lays down provisions relating
to the need for an independent expert’'s report on the value of any
consideration for shares other than cash, whether the shares are
issued upon incorporation or before commencement of business or

subsequently. The report is required whether the shares in question
are offered to the public or not.

34 Provision will be made where shares are issued by public
companies for a comsideration other than cash after the coming

into operation of the UK legislation for the report to contain

a description of the assets forming part or all of the consideration,
a statement of the methods of valuation used, a statement of the
nominal value of the shares to be issued for the consideration,
together with any premium on such shares, and a statement of the
value of the assets which form the consideration in question.

35 The Department proposes to take powers to designate as an
expert for this purpose any person who is qualified to asct as an
auditor to a company which has offered shares to the public. It
does not propcse to take powers to issue further authorities in
individual cases. Whilst a person may be "an expert" there will be
the further requirement that he is independent of the company;

it is proposed to follow the precedent in paragraph 6 of Schedule 6
of the Companies Act 1948. In partitular, it should be noted that

a company's own auditor will qualify as a person independent
for this purpose.

26 There will also be an obligation on the company to send

a copy of any such report to the Registrar before incorporation

or commencement of business or in the case of subsequent increases,
before the shares are issued. An amendment to Section 9(3) of the
European Communities Act 1972 will be made, requiring the

Registrar to publish in the Gazette motice of the receipt of such
reports by him.

%7 It is not proposed to apply these provisions to private
companies.

(vii) Exemption from Obligation to Provide Experts' Reports

28 The Department proposes to tske advantage of Article 27.3%
which allows Member States not to require an independent expert's
report under Article 27.1 and .2 1in cases where the increase is
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part of a take-over or nmerger when new shares are offered to the
shareholders of a company to be merged or taken over, in return
for their shares in that company. This exemption applies only
in the case of an increase in subscribed capital of a company

and not in the case of an initial subscription, or a subscription
before commencement of business.

329 It is not however proposed to ‘take advantage of the )
derogation in Article 27.4, which allows Members States to exempt
companies from the requirement to provide an expert's report

providing certain conditions are met.

(viii) Acquisitions from Initial Subscribers

40 To comply with Article 11, it is proposed to lay down that
where, within two years of incorporation as a public company, that
company wishes to acquire from any person who signed its memorandum
as an initial subscriber any assets for a consideration equal to
10% or more of its subscribed capital at the time of the proposed
acquisition, then such an acquisition will be void unless the asset
has been the subject of a report by an independent expert as
required in paragraphs 33 to 36 above, and unless the acquisition
and the terms thereof have been approved by the company in general
meeting. The Department does not propose to extend these require-
mznts to acguisitions from other persons.

41 It is proposed to exempt acquisitions made in the normal
course of the company's business, or at the direction or under the
supervision of any judicial body or any administrative body which

is given power to direct or supervise the acquisition of assets.

B0 far as the reference to "stock exchange transactions" are con-
cerned, since by definition such acquisitions can only be made

from jobbers, the Department invites views on whether it is necessary
to provide any specific exemption since it seems unlikely that
circumstances will arise in which there would be any problen.

42 It is not proposed to apply these provisions to private
companies.

(ix) Subscription of Capital by Companies Converting fron
Private to Public Status

47 Reference has already been made in paragraph 209 gbove to
the conversion of private companies into public companies.
Provision will be required in these cases to give effect to
Article 1% of the Directive. It has already been discussed how
it is proposed to ensure that they comply with the minimum level

of subscribed capital. It is proposed to lay down further require~
ments that :

(a) the minimum level of capital should have been subscribed
for Valuable consideration other than an undertaking
to perform work or supply services;
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(b) the capital is at least 25% paid up upon conversion,
and that non cash consideration is transferred within
five years of conversion;

(¢) independent experts should report on the acquisition
of assets from the promoters of a company, as pfovided
in paragraph 40 above, within two years of incorporation,
when within that two year period, the company has con-
verted into a public company and the acquisition takes
place after that time; and

(d) where there has been an increase in capital for =
non-cash consideration since the last audited
accounts prior to conversion, it will be necessary

for an expert's report to be prepared on the value
of that consideration.

IITI Maintenance of Subscribed Capital

(i) Payment of Dividends

44 Article 15 lays down a number of important rules sbout the
circumstances in which dividends may or may not be paid. Some of
these are of direct relevance to the question of introducing a new
system of inflation accounting, and it seems to the Department
sensible to frame legislation in a way which will incorporste the
rules in Article 15 while at the same time preserving sufficient
flexibility to allow the provisions tc be adapted to cover such
changes as may be necessary when inflation asccounting is introduced.

45 Dividends and Net Assets. Article 15.1(a) and (b) lay down
rules aimed at ensuring that dividends on shares are not paid when
the accounts of a company show that its net assets are or would be
after such a dividend be lesgsthan the subscribed capital plus any
reserves which are not, by the law or by the articles, available
for distribution by way of dividends. This represents an important
change in UK law; at present there is no restriction, based on the
balance sheet of a company, on the payment of dividends. Whilst
it seems at present relatively strasightforward to define the
minimum capital to be maintained, problems may arise upon the
introduction ¢f a system of inflation accounting so far as distri-
butable reserves are concerned. Difficult questions srise even now
about the definition and valuation of net assets, so that for
example one needs to consider how far assets may be revalued o
take account of inflation or unrealised gains or losses caused by
other factors. Because these issues are complex and technical,
and will certainly need to be reconsidered in the light of the
system of inflation accounting and the finally agreed form of the
draft EEC Fourth Directive on company accounts, it would seem
sensible for legislation to provide the Secretary of State power
by statutory instrument, to define and lay down rules for the
valuation of net assets and also reserves which are not available
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by law for distribution by way of dividend (such as the capital
redemption fund or the share premium account). It is proposed

that the Secretary of State'’'s powers should allow for different
definitions or methods of valuation for different categories of
companies, based on size or other factors and there should be

power to modify the definitions or methods of valuation in the

light of changing circumstances. There would need to be appropriate
parliamentary safeguards on the use of such a power.

46 Dividends and Profits. Article 15.1(c¢c) lays down that the
amount of the distribution to shareholders may not exceed the
amount of the profits at the end of the last financial year plus
any profits brought forward and sums drawn from reserves avail-
able for this purpose, less any losses brought and sums placed

to reserves in accordance with the law or statutes. Once again
this represents a substantial change from the present position
where for example previous losses do not have to be made good
before dividends can be paid. The position is further complicated
by variations between Scottish and English law. The issues are
once again closely related to those involved in inflation accounting,
and it is therefore proposed to adopt a similar approach to that
taken in the case of net assets, by laying down the basic require~
ment in legislation with power for the Secretary of State to make
regulations regarding the detailed application of the requirement.

ur The powers relating to dividends, proposed in paragraphs &5
and 46 above, will apply to private as well as public companies.

48 Interim Dividends. At present interim dividends can be
paid provided that the directors are satisfied that the financial
position of the company warrants the payment of such dividends out
of distributable profits. Under Article 15.2 interim dividends
will continue to be permitted but will be subject t0 certain
restrictions. The directors will Dbe required to be satisfied that
the amount to be distributed does not exceed the total profits
made since the end of the last financial year for which accounts
have been drawn up, plus any profits brought forward and sums from
reserves available for this purpose, less losses brought forward
and sums to be placed to the reserve pursuant to the requirements
of the law or the articles. The directors will also be required to
draw up and file with the Registrar an interim statement which
would be on the lines of the statement which the London Stock
Exchange requires from listed companies for the purpose of half
yearly reports and would give sufficient information to show that
the distribution complied with the requirements of Article 15.2.
It is not the intention to require the interim statement to be
audited but it would be made an offence for the directors to make
a distribution without having issued a statement, or to issue a
statement which did not comply with the statutory requirements or
which they knew was false in a material particular. There is of
course a substantial overlap with the previous provisions, as

far as the definition of terms of the requirements are concerned,
therefore it is proposed to proceed in the same fashion, by laying
down the basic rule in the legislation, with power for the Secretary
of State to make detailed regulations.
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(ii) ZExemption for Investment Trusts

49 It is intended to take advantage of the provision in
Article 715.4 Yo permit the Secretary of State to exempt

certain investment trusts from the rule contained in

Article 15.1(a) that dividends may not be paid when this would
reduce net assets below the level of subscribed capital plus
undistributable reserves. The procedure proposed is that
companies which came within the definition of investment trust
companies would be free to apply to the Secretary of State for

a certificate, receipt of which would exempt them from the
obligations referred to. However, companies would then become
subject to the requirement contained in paragraph 15.4(a) (b) and
(c). Once again the Secretary of State's powers to define net
assets would extend to Article 15.4 (b) and would also cover total
assets and total liabilities to creditors.

(111} Consequence of a Company Subscribing for its Own Shares
via a Nominee

50 Under UK case law and under Article 18 of the Second
Directive, a company cannot subscribe for its own shares. It may
be desirable to enact this by statute for both public and private
companies. In addition, Article 18.2 lays down that if a person
acting in his own name but on behalf of the company subscribes

for its shares he shall be deemed to have subscribed for them on
his own account; and further that if he does not pay for them, the
initial subscribers, or in the case of a subsequent increase in
capital, the directors shall be liable to pay for them, subject

to an exemption if they can show that they are not personally at
fault. UK case law is not clear about the consequences for =z
nominee of a company subscribing for its shares, and legislation

is proposed to make it a criminal offence for a person to subscribe
for a company's shares acting knowingly on behalf of that company.
However, beyond that, if a person whether knowingly or not subscribes
on behalf of an issuing company for its shares, he will be deemed to
have subscribed on his own behalf so far as his liability to pay
for them i1s concerned. The shares will belong to him, but if he
was knowingly a party to the transaction there may be a case for
requiring forfeiture without removing his liability to pay for
them. 1If in any case he is not able to pay for them, the initial
subscribers or the directors would be lisble to pay, subject to

the possibility of relief under Section 448 of the Companies Act
1948.

(iv) Acguisition by a Company of Its Own Shares

51 The Department does not propose to make any changes in

the circumstances in which a company can acquire its own shares,
but certain consequential amendments to UK law are required to
comply with Articles 20 and 22 of the Directive. The three circum-

stances in which a company can, exceptionally, acquire its own
shares are:
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(a) in the case of redeemable preference shares, provided
that the company complies with Section 58 of the
1948 Act;

(v) wunder an order of the Court by Section 210, in which
case the shares must be cancelled immediastely; and

(¢} in the case of forfeiture.

In the case of {(a) and (b), acquisition is followed by cancellation;
there is no intention of changing this, and therefore consequently
no intention of applying the looser provisions of Article 20.2

and .3, However the present law on forfeiture provides that the
company may retain shares indefinitely. It will therefore be
necessary to limit this right to those cases where the percentage
of shares held by the company is 10% or less; in other cases the
shares must be disposed of within % years of acquisition. If they
are not disposed of within that period, they will be cancelled by
operation of law, and a return in the prescribed form will be
required to the Registrar of Companies. If cancellation has the
effect of reducing the subseribed capital below the minimum level
required by law, it would be an offence to trade under the
company's public title and the Registrar would hawe power to apply
for the winding up of the company. Furthermore, whilst holding
its own shares under this provision but before cancellation, the
compnay will not be allowed to exercise any voting rights.

52 In all cases where a company acquires its own shares there
will be an obligation to provide by way of a note in the accounts
the information required under Article 22.2, namely.

(a) the reasons for the acquisition made during the
financial year;

(b) the number and nominal -value of the ghares acquired,
cancelled and otherwise disposed of during the
financial year (together with the proporticn of the
subscribed capital which each of these represents)
together with a note of the maximum number and nominal
value of shares held at any point during the year,
again together with the percentage of the subscribed
capital which that represents; and

{c) where shares have been acquired or disposed of for
a consideration, the consideration.

53 It is not proposed to apply these mew provisions to
private companies.
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(v) Serious Loss of Subscribed Capital

Sit Article 17 of the Directive lays down that in the event
of a serious loss of subscribed capital, a general meeting of
shareholders must be called to consider whether the company should
be wound up or other measures taken. If hslf or more of the sub-
scribed capital is lost, that must be taken to be a serious loss
for this purpose, although there is a discretionary power for
Member States to apply & more rigorous standard. The provision
is not intended to override any other obligation of the company
or its directors, for example whether it is proper to continue

to trade, nor to take away from creditors the right for example
to petition for the winding up of the company; rather it is a
supplementary requirement . which in certain circumstances will
give & right to shareholders to be consulted.

55 It is proposed to lay a duty on the directors of a public
company to call an extraordinary general meeting in the event of

a serious loss of capital to consider what asction if any should

be taken. A serious loss of capital will be defined as a loss of
50% or more of the subscribed capital. Directors will be obliged
to call the meeting within 30 days of the time when they become
sware of the event, and any resolution to be considered st the
meeting will require specisl notice, notwithstanding anything to
the contrary in the-articles or elsewhere. As to the nature of the
resolution, the normal rules will apply. Therefore if for example
the directors propose to recommend a winding up, & specisl resoclution
will be necessary. Similarly, whether or not class meetings should
be called will not be laid down by law, but will depend on the
articles. It would be an offence for the directors not to call

a meeting when they knew of a serious loss of capital.

(vi) Acceptance by a Company of its own Shares as Security

56 Article 24 lays down that the acceptance by a company of
its own shares is to be treated as an acquisition for the purposes
of certain other Articles. However, since the Directive imposes
minimum standards, it is for consideration whether more rigorous
provisions should not be introduced.

57 Under existing UK law, a company cannot take a legal
mortgage of its own shares, as this would amount to being its own
shareholder. However there is nothing at present to prevent an
equitable mortgege being created, and furthermore the articles
frequently provide that the company shall have a lien over the
shares of each member for his debts and lisbilities to the company.

58 It is proposed that where the lien over shares is in
respect of any unpseid calls on those shares such a lien will con-
tinue to be lawful. It falls within Articlée 20.1(e) and is
therefore exempt from the requirements of Article 19. However,
other equitable liens and mortgages would fall under Article 19;
it does not seem on balance wvaluable to continue such liens and
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mortgages on this basis and therefore it is proposed to provide
that, without prejudice to existing arrangements,new liens and
mortgages created after the coming into operation of these
provisions will not be valid. The Department would be grateful
for comments on this proposal, and would alse welcome views on
whether there should be exceptions from this provision for banks
and other companies whose ordinary business includes the lending
of money, so that equitable mortgages and such equitable liens
(in favour of them) should continue to be valid, and on whether
it should be applied to private companies.

IV Increases in Subscribed Capital

59 Reference has already been made to a number of provisions
of the Directive (Article 25 onwards) which apply to the increase
of subscribed capital, just as they spply to the initisl subserip-
tion upon formation of the company or before commencement of
business. There are however a number of provisions which apply
merely when capital is increased, and these are dealt with below.

(1) Time Limit for Issue by Directors of Authorised Capital

60 Article 25 lays down certain rules about how long an
authorisation to issue authorised capital remains valid. To

give effect to this, it is proposed to enact Clause 55 of the
Companies Bill 1973%. It is for consideration whether in place of
sub-clause (%), there should be substituted some longer period

of up to 5 years. The Department would welcome views on this.
The text of Clause 55 is reproduced at Annex B.

67 It will alsc be necessary to amend section 9(3) of the
Furopean Communities Act 1972, to require the Registrar to give
notice in the Gazette of any resoclutions received by him approving
an increase in the subscribed capital or authorising the directors
to issue shares.

&2 It is envisaged that Clause 55 would also be applied to
private companies, but not the amendment to the European Communities
Act 1972.

(ii) Rights of Different Classes of Shareholders

63 Article 25.3% requires that where a company has several
classes of shares, any decision by the general meeting called for
by Article 25 must also be approved by a separate vote of each
class of shareholders whese rights are affected by the increase
in capital.

64 However, the Jenkins Committee on Company Law made recom-
mendations about the whole questicn of class rights, and it is
proposed to enact them on the lines of Clause 24 of the Companies
Bill 197%, the text of which is reproduced at Annex C. However,

o F b s - o I B o e el e ok b L O RLAEL IR APRTTY 3 T YERPSWA FIRF RN PR ST It RPN SIS N TY MR REETR R T ,w-m'm PO T PF TR PR YR BT RN LT




19

as drafted, this does not go quite far enough since it would
allow a company to have in its articles a provision that class
rights could be altered without the agreement of shareholders

of that class, which would not be in line with the Directive.

It is proposed therefore to add a further provision that in

the case of decisions zbout increases in capital, and asuthorisa-
tions that the directors may issue shares, the consent of each
class of shareholders whose legal rights will be affected will
be necessary, and for this purpose, a simple majority in favour
of_an ordinary resolution of which special notice has been given
will suffice.

65 It is proposed to apply these provisions to private as
well as public companies.

(iii) Rights of Pre-Emption

66 Whilst there are no rules under UK law on the rights of
pre-emption for existing shareholders, it is frequently the
practice of companies to provide them with such an opportunity
- to purchase subsequently-issued shares and indeed it is a Stock
Exchange requirement for listed companies to do so. It is now
however necessary to lay down certain minimum rules by statute
and the Department's proposals sre set out below.

67 Article 29.1 lays down the basic rule that existing share-
holders must be given the opportunity to purchase any shares

issued in proportion to their existing shareholdings, in cases
where the capital is increased by consideration in cash. Legisla-
tion will be necessary to implement this rule, and in doing so it
will be made clear that general rights of pre-emption will apply
only to holders of equity share capital as defined in Section 154(5)
of the Companies Act 1948. Holders of shares with limited rights
to participate in dividends will not be covered by the general
rule, although rights of pre-emption could be attached to such
non-qualitying shares by the company's articles or by the terms

of issue of those shares. Where the capital is being increased

by the issue of non-qualifying shares with limited rights, exist-
ing equity shareholders will not have pre-emptive rights to acquire
such shares.

68 The general rights of pre-emption for existing shareholders
will apply also where the company issues securities convertible
"into equity shares.

6% It is not intended to take advantage of Article 29.2(b)
which allows Member States to provide that, in cases in which the
subscribed capital of a company with several classes of shares
carrying differing voting rights is increased by issuing new
shares in only one of the classes, the right of pre-emption of
shareholders in the other classes can be exercised only after it
had been exercised by the shareholders of the class in which the
new shares are being issued.
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70 The right of pre-emption will in all cases be subject to
such restrictions as are imposed by under provisions such as in
the Exchange Control Act 1947 and monopolies and mergers legisla-~
tion.

21 Article 29 lays down requirements about informing share-
holders of their rights of pre-emption and giving them a minimum
period to make up their mind whether to accept or not. In the

vast majority of cases, where shares are registered, this will
require that the company should inform those on the register

of the relevant date for details of th offer. Since those people
will be already informed about the company generally, it is not
proposed that the reguirement for a full prospectus under Schedule 4
of the Companies Act 1948 should be imposed: rather the requirement
will be for an abridged prospectus, with which companies are
already familiar. The legislation will also lay down the minimum
pericd that shareholders must be given to accept the offer from

the time that it was posted to them: the Directive says that

this must be at least 14 days, but the Department will welcome
views on whether a longer period is desirable.

72 Some companies will have shares in circulation which are
in bearer form. To comply with Article 29.3% which requires
publication of offers of subscription on a pre-emptive basis
attaching to unregistered securities, it will be necessary to
amend Section 9(3) of the European Communities Act 1972 to require
that in such cases the Registrar publishes in the Gazette notice
of the receipt by him of a prospectus which offers shares on a
pre—emptive basis to holders of a bearer's securities. Where
bearer shares are not involved, such publication will not be
required. These arrangements will be in addition to BRY provisions
in the articles or elsewhere which require the company to draw
such matters to the attention of their bearer shareholders.

73 There will be two ways in which the right of pre-emption
may be withdrawn by the company, though it should be noted that
any restriction or withdrawal of such rights in a company's
memorandum or articles will be ineffective when the legislation
comes into operation.

7 The first way in which the right of pre-emption may be
restricted or withdrawn is by a resolution of the company in
general meeting. DProvided that there is no express prohibition

in the memorandum or articles, it would be lawful for a company

in general meeting to agree by way of specilal resclution to
restrict or withdraw rights of pre-empticn, subject to its follow-
ing the procedures set out below and alsc subject to the right

of access to the court for an aggrieved shareholder under Section
210 of the Companies Act 1948. The resolution will require special
notice, and when sent to shareholders, it must be accompanied by

a report by the directors, setting out the reasons for the restric-
tion or withdrawal, and giving an explanation of the price at
which the securities in guestion are to be issued. If the
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resolution is put forward by someone other than the directors,
that person will be required to give the directors a statement
of his reasons, and an explanation of the price proposed; the
directors will be required to circulate this, with their comments
on it. If the resolution is approved by the general meeting,
a copy must be sent to the Registrar, and he will be required
under a further amendment to Section 9(3) of the European

Communities Act to publish in the Gazette notice of the receipt
of such a2 resolution.

75 The second way in which the right of pre-emption may be
restricted or withdrawn is when a company in general meeting
approves the exercise by the directors of any power to issue
shares {Article 29.5). _ In such a case, the company may at
the same time authorise the directors to restrict or withdraw
the rights of pre-emption, provided of course that there is
nothing in the memorandum or articles of the company to prevent
this. In these latter cases however the authority to restrict
or withdraw pre-emption rights will remain valid for only as
long as the approval to issue shares remains valid.

Under this procedure, there would be no requirement for directors'
reports but the resolution to withdraw or restrict the rights
would have to be a special resolution requiring special notice;

the Registrar would similarly be required to publish in the Gazette
notice of receipt of it.

75 It is proposed that these provisions would be applied to
private as well as public companies. Despite the rule in

Clemens v Clemens Bros Ltd and apother 5 1976_7 2 All ER 268)

that the majority shareholder was not entitled as of right to
exercise her votes as an ordinary shareholder in any way she
pleased and that her right was subject to equitable considerations,
there is evidence that in other cases minority shareholders in
private companies have had inadequate protection against discrimat-
ory increases in share capital.

(iv) Increases in Capital Not Fully Subscribed

77 It is proposed to lay down a requirement that where an
increase in capital is not fully subscribed, the capital will
be increased by the amount of the subscriptions received only if
the conditions of the issue so provides. This would give effect
to Article 28 of the Directive: it would apply only to public
companies.

V  Reduction of Subscribed Capital

78 Under UK law, the only way in which a company's subscribed
capital can be reduced is by order of the court, either following
an application under Section 66 or as a remedy in circumstances
falling under Section 210 of the Companies Act 1948. Consideration
has to be given to those cases where the reduction by a court of

a company's subscribed capital will mean that the company no longer
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has the minimum level of subscribed capital which is required
for public companies. As envisaged by Article 34, it is proposed
to lay down that in those cases provided that the reduction is

to be accompanied by an increase in subscribed capital at least
sufficient to enable the company to reach the minimum level of
subscribed capital, then no further action by the court will be
required. Where however there is to be no offsetting increase

in subscribed capital, it is proposed to require that the court
should not give its consent to a reduction in capital, unless

the company changes its name so0 as to remove the public status
designation.

VI Other Matters

Miscellaneous Publicity Requirements

79 Legislation will be required in order to give effect to
Articles 3(e) and (g) and ?9(h). Respectively, these require
publicity to be given to certain information about different
classes of shares, about the amount of subscribed capital paid
up on incorporation or before commencement of business, and
about share redemptions. It is proposed to cover Article 3(e)
by a provision along the lines of Clause 2% of the Companies
Bill 1973, the text of which is reproduced at Annex D.

ISSUES FOR CONSULTATION

The Department would be grateful for any comments about the proposals
put forward in this paper. However, there are a number of

specific points on which the Department would welcome views;

these are identified in the main text, but are also listed

below for convenience.

(i) Whether the proposal made in the penultimate sentence of
paragraph 7 for ensuring that the shares and
debentures of existing public companies wishing to
convert into private companies have been repurchased
from the public is a sufficient safeguard.

(ii) Whether the existing two-tier system of incorporation
for public coempanies including the requirements
gset out in Sections 109, 130 and 181 of the Companies
Act 1948, should be simplified or repealed (paragraph 15).

(iii) Whether it is necessary to give existing public companies
the full three years allowed under Article 43.2 of
the Directive in which t0 reach the minimum level of
subscribed capital (paragraph “6).

(iv) What the distinctive designation for public companies,
discussed in paragraph 18, should be.
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(v) Whether the proposals made in paragraph 19 for the
transitional arrangements for existing public companies
changing their name to include the distinctive
designation are desirable including in particular
the option of allowing existing public companies
to use their old and new names interchangeably for
a limited period (paragraph 19(c) and (d)), subject
to safeguards for those dealing with them.

(vi) Whether no further cbmpanies limited by guarantee
but having a share capital should be registered
{paragraph 24).

(vii) Whether the transfer of the Wlance of any consideration
other than cash promised in payment for shares
should have to be made within a shorter time limit
than five years (paragraph 29).

(viii) Whether it is necessary to provide any specific
exemption for stock exchange acquisitions under
Article 11.3 from the requirements concerning
acquisition of assets by the company from initial
subscribers (paragraph 41),. ‘

(ix) Whether it is desirable to lay down in statute the
rule that a company may not subscribe for its own
shares (paragraph 50). The rule, which is required

by Article 18 of the Directive, is already embodied
in UK case law.

(x) Whether it is desirable to lay down that where a
person subscribes for shares knowingly on behalf
of that company, these shares should be forfeited
(paragraph 50). ’

(x1) Whether the proposal to prohibit new equitable
liens and mortgages over a company's own shares
(parsgraph 58) is desirasble, and also whether if
introduced such a provision should apply either to
banks and other comparies whose ordinary business
includes the lending of money or to private companies.

(xii) Whether, if Clause 55 of the Companies Bill 1973
were to be enacted in order to comply with Article 25
of the Directive (paragraph 60), authorisations to
issue authorised capital should not remain wvalid
for some longer period (not more than five years)
than is specified in sub-clause (3).



to exercise their pre-emptive rights should be more
than fourteen days from the time that the offer is

(x1ii) Whether the minimum period allowed to shareholders
posted to them (paragraph 771).

DEPARTMENT OF TRADE
July 1977
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Company capital:
ministers adopt the second
directive

The EEC council of ministers adapted the
sccond directive on the harmonisation of
company law on 13 December. The aims of
the directive are to regulate the formation of
public companies and thc maintenance and
alteration of their capital,

"I'he text of the directive is published below.
1t will apply 10 all UK public companics and
will have to be incorporsted in UK law
within the next two years, Its provisions are
minimum requirements, In some articles it is
permissive, and where this is so there is
clenrly no rrqulrcmcnt to incorporate that
particular article in UK law.
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4 Membar Sistap may dacide not to tpply this Articla
whera 50% of the nominal vsius, or whare thers is no

k an¥ specist ldvnmn?: glilmad &t tha time !ho cempany
is olmodorun 10 tha tima it ] o
Article 1 o ) 10 snyons who ha takan pari in
1 The co by thin D! . the | ion of the company of In tref '
shall apply 1o lhﬂ &r:mt'm‘l ’l'd‘dﬂ\';';.‘:\f.""_" "ﬂ“'o"l‘:": 10 tha grsnt of sueh authariastion.
of
following timen ot Article 4
t u igtum : le soCikd anonyme/de nasmioze vehnoot- At
;:,h,,r:.,“u v 1 Whore thy Jtws of 4 Mamber Stets prescribe that a
in anmnrk : sktiasatakatiat pany may not business without suthatisa-

in [rence: ia socidld anenyme

In Garmsny : dis Aktlangesalischaft

in Irnfand - the public compsny limited by shates, the

public company limited by guarsntas and having & ahere

chpital

in Italy: ia seciotd par azlonl

in tuxemboutg | Ia socidld anonyms

1, thn Ngthailands : da nesmioze vennootschap

in the Umted Kingdom : jhe public compeny limited by

sharas. the public compsny limited by gusrentse and

having 9 shate copital.

The nama for sny compeny of the sbove types shall

comprise 8 be accompaniad bv a description which is dis-
unct from the description fequired of other typep of
campanias,
2 The Membar Statas may decide not to spply this Direc-
tive te investment compances with variabie capitel and 1o
ro - operatives incarporated 8s one of the types of company
usted in parsgeaph 1. Insafer as the laws of the Member
Stotas meke use of s option, thay shall require such
companiss to include the words invastment company with
verabla capitsl’ ar ‘co-operstive’ in glf documents
indicalad in Acticla 4 of Dirsctive 68/t51/EEC.

The exprassion ‘investment campsny with vartable
camial.’ within the maaning of this Ditactive, masns eniy
those campenies :

the axclusive abjact of which is to invest thair funds in

varigus stocks Ond shares, l1and or cther assats with the

sole sim of spreading investment risks and giving their
sharahotdars the banelit of the rasults of the manage-
ment of thea assets,

which ofter theit awn sheras for subscription by the

public, end

tha statutes of which provide thet, within the imita of &

minimum pnd maximum capital. they may at any time

185ue, redeem or reaell their sharas.

Article 2

The statutes of the instrument of inceiporation af the

company sheli alwaye give at laass tha follawing infarma-

tinn '

8 tha type and nama aof tha campany ;

b the abjects of the company ;

« whan the company has no authorised capityi, the smount
nl the subsriibad cepital;
whan the company has an authorised capitsl, tha amount
theraol snd aiso ths amount of tha capilal subscribed
ai tha \ima the cempany is incarpersted of is suthorised
tn cosnmence businasa. and st the time of any change in
tha authorisad cepilal, wilthaut prejudice to Article
2{1)(n) af Directiva 68/161/EEC:

d insofar as they are not legally determinad, the rules
gaveining thie numbor of and the procadure far oppoint-

tion, thay shell eloo meks provisian far responeibiiity for
lisbilitits incurrad by or on beholf of the company during
the peniod bafore such sutherisetion ip gronted or refuatd,

2 Paragraph 1 sheli not epply ta lisbilities under contracty
concluded by the compeny conditionally upon Rta being
granted suthorisation 16 commance business.

Article &

1 Where tha laws of a Mambar State raquira s company 10
be formed by more than one mambar, the fact thet sif the
sharas &8 heid by e¢ne person or thst the numbér of
members has fallen belsw the legal minimum giter incor-
poration ¢! the cempany phall not lead te the automatic
digsalution of the company,

2 if the cases taferrad to in paragraph 1, the laws of 8
Member State permit the company to be wound up by
order of the court. the judge heving jurisdictian must be
sole 10 give the company sulficient time ta regularise ity
position,

3 Whera such & winding up order i8 made the company
shall antai iNto liquidation.

Article §

1 Theiaws of the Member States shall cequirt that, in ordar
that & campany may ba incorperated of obtsin suthoriss-
tion to commence businese, a minimum capitel ahall ba
subscribed the tmount af which ahell be nat leas than
26.000 Eurapsan unite of account.

The Eu;upean unit of accaunt ahsil be that defined by

Commission Decision No 3288/75/ECS5C. Tha equiv-
alent in nationsl currancy shaii be calcuiated initielly ot
the rate applicable on tha dela of sdoption of this
Diractiva,
2 It the aquivalent af the Europ@en unit of eccaunt in
natonal tumency is altered 50 that the value of the
minimum capital in national cumrency remaing Jesa than
22 500 Eurgpean units ef account for a pariod of ane yeer,
the Commission shel inform the Membet State concermed
that is must emand its lsgislation ta comply with pera-
graph 1 within twelve montha taliewing the axpiry of thet
periad. However, the Member State may provide that tha
amendad legislation shall not apply ta companies already
in axistance untif sighteen months alter its entsry into force.
3 Every five yaars the Council, soting en a propossl from
the Commissian, shail axaming and, if need be, revise tha
smeunts expressad in thie Article in European uniws of
secount in the light of ectnomic and monourv trcnda in
ths Community 4nd of the
only lerge and medium -sized undmnklngu 1o opt fer the
types of compaeny listed in Articte 1{1).

Article 7

ing memhers of the bodies rasponsible lov P []
tha cnmpany with regard 1o third perties, admini i

Tha subscribed capitai may be enly ef sesets cepabla

nAnaganent, gupervisien or control of thae company and
tha allocstion of powars amang those bedios ;

a the durstion of ihe company. except where this s
indsfinite.

Article 3

Thatailewing intormation st iaest musteppsarin sither the
stotutas of the instrument of incotperation of & sepsrote
dacumeni puhiished in d wllh th. dure laid
down in the tsws of each Memb. e In d
with Articie 3 of Directive 83/151 ,‘EEC

of scong Howaver, on underiaking to par-
farm weerk or supply sefvices may not form part of these
asoats.

Article 8

1 Shures mey not be isaued.er a price lowsr then theit
nominal valus or, whars there is no neminal vajus, their
accountsble per.

2 However, Member 5tates msy ailow thosa whe undnrm
take to place ahares in ths e of thair

nominst value. of the accountebis por, of all the shares is

issuad 10 one or more ins for 4 etion other

then in cash, and whera the fellowing raguirements are
met:

s with regerd 10 the company in recsipt ef such rensuder
#lian, the parsons sofarved 10 in Ark:cle 3 have agrasd to
dispenaa with the expart's raport

b such eprésment has basn pubhshed as provided for
peragraph 3

¢ the companies fumnishing suth consideratioy have
resarves which may not be distubuied undst 1ha law of
tht statutes ang which sre at laast squat to the nenwnal
valua or, whort there i3 no nominal vaiue. the account
able par of the shates iseusd for conuidereuon nthe:
than i cash:

d the companies turnishing such cans:decation guarpntes
up te an gmaunt aquel 10 that indicsted in peragraph o
tha debts #f tha rec:pient company ansing betwesn the
time the gheres ara issuad for 8 consideration other than
in cash and onn year sfter the publ:cation of that coin
pony’s annutl eccounts for tha financial year durnng
which such considesstion was furnished. Any transier
of thase shatas is prahibitad within this pennd

the guarantat referred to in ¢ hes haen published ac

provided for in peragraph 3.

tha companias furnishing such constderation shail plas .

& sum agual to thet mdicated in ¢ iNto a reseive wineh

msy oot be distnbutad untl threa years aliar publi alen

of the annug! scceunis of the raciprant company for the
fingncisl ygar during which such coostderation war

turnished ar, if necessary, until such later date as 2l

cleime ralsting to the guersntte rgfgred to = d whech

ara submitted during this parind have hren settied

- »

Article 11
1 if, bafore the expity of a ima hinut laid down by vataona!
law of et leasl two yaars trom the tune the o ompany
incotporsted of is authorised ta cnrmntenca butpus, the
Company scquiras sny esset halongng tn a prrcub nrcom
peny of fitm referred 10 in Artcle 31 tor 8 roosuderation of
riot iass than 1/10th of the subsrabar rapial, the argc.
tion shell be examined and detads of it puhhshed v i
mannar pravidad for in Articie 10 and ot shall be subncared
fer the spprovei of the genaral maeting

Member States may also requirg these prowvisinns 1o br
applied when the asseis belong to 8 sharrhoider 21 1o any
othar person,
2 Paragreph 1 shali nat-apply to acqumistions etiected o
tha narmal eoursa of the campany’s husiness, 10 arqussi
tions effected 8t the instance or under the supeivisron ot
an administrative or judicial authnnty, o: 1o sInck exchange
acquisitionl.

Article 12

Subjsct ta the provisions ratating to the redurton o
subgeribad capital, the shereholdeds may not ba releaeut
irom thy cbligation to pay up ther ~aotibitinne

Article 13

Pending co-omdination of natignei laws at a subsenue:
date, Membaer Ststag shall adopt the measurns rocees
{0 raquire provision of st leest the pame salequards av o
leid dewn in Articies 2 to 12 in the event of the ronvrisinn
ef another typa of company iMo 8 public limitad Lataliy
company.

Avrticle 14

Aticise 2 ta 13 shell not prejudice the pravisions ol

pay iags than tho totai price of the sheras for whioh thw
subactibs In tha coutsa of this frengastion,

Mmmbor Statee on compatence snd procedure ralating to
the modificetion of the Diatutes s1 of the instrumant of
froamoratian,



Articla 15

1 e Excapt for cases of reductions of subscribad capital.
no distribution to sharshoiders may bs made when on
the clasing date of tha iast financisl year thg net assats
as sot autl in tha company's annual accounts Arn, ot
foltowtng such s distribution would hacoma, lower
than the ampunt of the subscrhad capite pius thost
rosarvos which may not be distibuted undaer the law or
the siatutes,

b Whare the unceliad part of ths subscrbed capital is not
inciuded in the assats shown in tha balence sheet. this
amount shail be daductad from the emount of Sub-
seribed capital referred to in paragreph a.
The amount of @ distribution to sharehoiders may not
axcand the amount of the profits at the and of the lest
financial yaar plus any prafits hrought forward and sums
drawn [t rasnrves avadahla for this puipose. less any
fosses fwought forward and sums placed to resarva in
accordanco with the iew or the statutas.

d Tho expression ‘disinbution’ usad in subparagraphs a
and ¢ includes in particuler the payment of dividends
and of injornst raleling to sharas,

2 Whon the iows of a Mamber State sllow the payment

of intenim dividenda, the folfowing conditions at laast ahgli

sppiy:

# intersm accounts shail be drawn up showing that the
funds availsbla for distribution ara sufficient:

b the amount to ba distrihuted may not axceed the total
proiits made since the and of tha last financiel year for
which tha snnusl sccounts heve been drawn up. plus
any profits brought forwerd and sums drawn from
1estrves evaifabie for this puipose, lass lossas brought
forward and sums to ba placed 1o resarva pursusnt 1o
the requircmants of the law or the siatutas.

3 Paragraphs } snd 2 shail not affect the provisions of the

Mambar Stefes as regards increasas it subscribed capital

by capitaiisation of raserves.

4 Thoisws of a Member State may provide for derogetions

from patagraph 1a in the casa of invastmgnt companias

with tixad capital,

Tha axprossion ‘investmant company with fixod cepital,”
within thn nasming of thia paragraph means gniy those
companinG :

the axciznive ohjact of which is to invast thair funds in

varnua sincks and sharas, 18nd or other assata with the

anin am of sproading invastmant risks snd giving their
sharatioldors tha banelit of the rasults of the manege-
meni of thew assats and

which offor theswr awn sharss for subscnption by the

pubtic,

Insofar as the lews of Member Statas make uss of this
option they shalf:

8 raquira such companies to include tha exprassion
‘invastment company in ail documents indiceted m
Article 4 of Divactive 68/751/EEC .

b not parmut any such company whosa nst assats fall
below tho amount spacified in paragraph 18 to make &
distribution 1o shareholders whan on the closing date
of the last tnancial year tha company's total assets as
set out in tha annual accounts arg, or following such
distribution would bacome. less than ong and & hsif
timas tha armount of the company's total liabiiities to
craditors as set out in thg annual sccounts ;

raquira any such compary which makes s distribution

whan its net assets fall balow the amount spacified in

paragraph 1a 1o includa in its annugl accounts s note to
that gffect.

Article 16

Any distribution mada contrgry t0 Article 18 must ba
tatutnad by sharahoiders who have received it if tha
company proves thst these sharehoiders knaw of ths
irreQuiarity of ths distributions mads to tham, or could not
i viaw of tha circumstancas hgve basn unswars of it,

Article 17

1 In the case of a serious toss of the subscribed capital,
8 gonaral meating of shereholdars must ba caltad within
tha period laid down by tha laws of the Mgrbar States.
to ransidar whathar the cornpany should be wound up or
any othar measurgs taken,

2 The amount of 8 Joss deemad to be serious within the
meaning of paregraph 1 may not be sat by the laws of
Mambar States st a figurg higher than hali the subscribed
cepital,

Avrticle 18

1 Tha sharas of a company rmay not ba subscribed for by
the rompany itsaif,
2 If the shargs of g compsany hava baan subscribad forby a
parson acting it his own nama, but on bgheif of the com-
pany, the suhscrber shall be deamad 10 have subscribad
tor them for his own account.
3 Tha parsans of companies or firms ralgrad to in Articia
3Ji or, in casns of an incraase in subscribed capital, the
mambers of tha administeative or rnenagamant bady shsll
ho biabla to pey for sharas subscribad in contravention of
fhis Artirte.

Howaovor, 1ha iaws of 8 Marnber State may provida that
any such parson mey ba raleased from his obligation if he
proves that no fault ig attributable to him parsonally.

Article 19

1 Whara the iaws of 8 Mambar Stats parmit @ company to
scguire its own sharas, eithar itself er through & peraon
acling in his own nama but gn the company’s bahalf, they

"
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shail make such acquisitiens subjact to at teast the foilow-

ing conditions :

8 suthonsation shall be given by the gengrel mesting.
which shall detormine the terms and conditions of such
acnuisitions. and in pardicular the maximum number of
shares 1o ba acquuad, the dwation of tho panod for
which tho nuthonsatoan s gwvon anit winch moy nnt
axceard aighloan manths, and, in the casa of scquisition
for value. the maximum and minmum consideration,
Mgmbars of the admimstrative or menegement body
shatfi be raquired to satisfy themsalves that at the tima
when each suthorisad acquisition is sffacted tha condi-
tions refairad to in subparagraphs b, ¢ and d are ras-
pactad ;

b tha nominai valua or, in tha absence thergof, tha account-
able por of the pequired shares, including shares previ-
ously acquirad by the company and hoid by it, and
sharas acquirad by a parson acting in his own name but
on the company’s bahalf, may not axcesd 10% of the
subscribed capital ;

c the acquisitions may not hava tha effact of reducing tha
nat assets balow the amount mgntionad in Articla 16 1a:

d only fully paid up shares may be inciuded in the trans-
action.

2 The iaws of a Msmber Stata may provida tor deroga-

tions fraom tha first santance of paregraph 1a whara the

acquisition of a company’'s own sharas is necessary to
pravant satious and imminent harm 10 tha cempany. In
such a case. the next gensrol maeting must be informad by
the agministrativg of rmanagamant body of the reasons for
snd nature of the acquisitions affactad. of tha numberl and
nominal valus or. in the absence of a nominal vaiua, the
sccountablg pai. of tha sharos acquirad. of the proportion
of the subscribad capital which thay aprassant. and of the

consideration for these sharas. .

3 Member States may decida not to apply the first san-

tanca of paragraph 14 to shgres acquitad by eithartha com.

pany itseif or by @ person acting in his own name but on
the company's bsheif, for distribution te that company'a
amployaes or 1o the employees of sn associats company,

Such sharos muset be distributed within lwelve months of

their scquisition.

Articie 20

1 Maember States may dacida not to spply Articla 19 10

s sharas scquirad in carrying out & decision to reduce
cepital, or in tha circumstances ralariad to in Articla 39 ;

b sharns acquirad as 8 rasuit of & universal trensfer of
assats

e tully paid-up sharas acquirad fras of chargg or by hanks
and other financiai institutions as purchasing com-
mission

d shares scquirad by virtua of a legal obligation of rasult-

ng from a court ruling for the protection of minority

shataholdars in the event, particularly, of a margsr, a

changa in the company's objact or form, rransfer abroad

of tha ragisterad offica. or ths introduction of tastiictions

on the transfar of shares: *

shares acquired from a sharghoider In tha gvant of failure

o pay tham up;

shares gcquirad in arder to indemnify minority share-

kolders in associatad companias ;

@ fully paid-up sharas acquired under a sale enforced by &
court order for the payment of & dabt owed to the com-
pany hy the cwner of the shargs ;

h fully paid-up shares issuad by an investment company
with fixed capital, as defined in the second subparagraph
of Articla 16(4), and acquirad at the invaestor's request
by that company of by an associata company. Articte
15(4a} shati apply. Thase acquisitions may not have tha
affect of raducing tha nat assats below tha amount of thg
subscribed capital plus any reserves the distribution of
which is forbiddan by law,

2 Shares acguirad in the cases lsted in paragraph 1b to g

abova must, howaver, ba disposed of within not mora than

thrae years of their acquisition unlass the nomins! vaiue or,
in tha absence of a nominal valug, the gocountable par
of the shares acquired, including sharas which tha com-
pany may hava acquited theough a person acting in his own

nama but on the cormpany’s bghalf, does not axcesd 10%

of tha subscribed capital.

3 |f tha sheras ars hot disposod of within the pariod laid

down in paragrsph 2, thay must be cancellad. The laws of

s Mernbar State may meka this cencellation subjact 1o a

corraspanding reduction in tha subscribad capital, Such e

raductian must ba prascribad whera tha scquisition of

shares to be canceligd rasuits in the net assets having falian
balow tha smour specifisd in Articla 16 la.

Avrticle 21

Shares acquirad 1n contrgvantion of Articigs 19 and 20 ghall
ba disposed of within one yaar of thair acquisition. Should
they not be disposad of within thet period, Article 20{3}
shall apply. '

Article 22

1 Whers the laws 0! a Member State parmit 8 company to
ecquira it6 own shares, either itseif or through e parson
acting 0 his own name but on tha company’a bahaif, thay
shali maka the hoiding of thesa sharas at all timas subjact
to at inast tha following conditions :

a among the nghts attaching 10 tha shares, the right to vote
attaching to the company's own sharas shali in any
evant be suspendad ;

b if tha sharas ara included smang the sssats shown in the
batance-shaat, & raserve of thg sarng smount, unsvailable
for digtribution, shell be inciuded amaong the liabiiities.

-

2 Whets the laws of a Mambar State germi a compar /1o

acquire i3 awn shargs, eithar itselt or through a person

acting in his own narna but on the company’s behsit. thay

shall raquirg the annual raport to siate at Ieast .

& the ressons for acquisitions mada duting the financal
yaar

b the numbar and nnminal velus or. 10 tha absnnce af o
nomenal valua, the accourstable par of the shares
acquirad and disposad of during the hinancial vaar and
the proportion of tha subsecribad cepitsi which they
raprasant ;

t in tha case of acquisition or disposal for a value, tha con-
sideration for tha shares;

d the numbar and nominal valua or. in the absenca of a
nominat value, tha accountabtie par aof all the shames
acquied and hold by tha campany end tha proportion
of the subscrihod capital which thay repmsant,

Article 23

1 A company may not advance funds, nor make loans,
nof piovide secufity. with & view 1o the acquisilion of its
shares by 4 third party,

2 Paregraph 1 shall not sppiy 10 transactions congludan
by banks and othat financial institutions in the nomnm
tourse of busingss. nofto trensactions affactad with a virw
to the acquisiton of shargs by or tor tha rompany's
amployaas or the ampioyaes of an associate company
Howevar, these trsnsactions fnay not have the sffact of
raducing tha nat assats below the amount spacilisd m
Article 16 {19},

3 Paragraph 1 shall not apply 1o transactions atfaciad with
;a.ri‘e:v to tha scquisition ol shares a8 described in Articie

Article 24

1 The ecceptanca of tha company's own shares as
sacurity, either by the company itsell or through & persue
acting in his own narmg but on tha company’s bahalf. chall
ba treated as gn goguisition for tha purposas of Articias 10,
20 (1). 22 end 23.

2 The Mambar Stales may dacida not 1o npply pareginph
to transactions conciuded by banks snd other financiat
instituttons in tha normal course of husiness

Article 25
1 Any increasa in capital must b dacirtod upon by the
genaral meating. Anth this dacision and the mersanan the

subscnhnd cepital shali he pubibshod o the mannne L
down by tha laws of each Mormbor State, in aerandone o
with Aruicle 3 of Dwactive 88/151/EFC.

2 Neverthelnss, tha statulls or instivment of i Arpeiateen
oftha genarai meating. the dacision of which must bs pul

lishad 1n accordance with the rutes refeired to 1n paratiaph
1. may authorise an increass in tha subsenbed capial ap
to a maximum amount which they shall fix with due rogad
for any maximum emount prowded for by liew Where
appropriata, tha increase in tha subscribed capital shatl ba
decided on within the limits of the amount fixed. hy 1he
company body ampowered to do 50 The powet af <l
body in this respact shall be for a arsximum panod of e
yasrs end may be renewed one 0 mnm imns by the
generai masting aach tima far a pererd not exerediag i
years.

3 Whare thera ate severa) classas of shares, 1ha doeisicn
by the general meeting concarning the inciease m capity
rafarrad to ir paragraph 1 or the authonsatian 10 ineraans
the capital refarred to in parggraph 2. ehail te stubye. 1o a
saparate vote at loast for aach class of sharehelder whosa
rights ara affected by the transaction

4 This Articie shall apply to tha issua ot atl secunties whic h
are convartibla into sharas or which carry the aght to
subscribe for sharas. but nol to the conversion ef such
gocuritiss, nor to the axercise of tha nght to stherihe

Article 26

Shates issund for a consideration, i the course of an
incraase in subscribed capital, must be | aid up 10 at iras
26% of their nerningl valua or, (0 the abisence ot a nomm,
vaiug, of their accountable par. Whera provisicn s macle
{0t en issue pramium, it must be paid in full.

Article 27

1 Whera shares are issuad for a conssdnration othes thon
in cash in the course of an increasp 0 te subesnpesd
capital the consideration must ba wransferrad 1 Uil withe
e periog of fiva years from the derisian ta incirass tha
subscribed capital.
2 Tha consideration rakerred to in paragiaph 1 shait be tha
subject of a raport drawn up beform the mcrease i apal
is made by ane or mora experts who are indapeadent o
the company and appointed o ap—inved hy an adnanxa
tive o1 judicial authority. Suct exprrts may bn nateal
persons as well as legal porsons and rempanine and lun,
under the laws nf eack Member State

Article 10 (2) and (3) shall apgply.
3 Membar States may decide nnt ta appiv parantanh 2

tha avant of gn incradsa in suhscribad  apnad oo = oo
to give affnct to @ mergar or a puhlic ol by e poge e
or axchange af shares and ta poy tha sharehaldor ol (he
company which is bainp ahsorbind o whiteh 1 he nlye

of tha public offar for tha purchase or exchargn ot shares
4 Msambar Stetas may decide ROt to apply patagraph 2 if
ali the sharas issuad in the course Of an incicaea in sub
scribed capital are issued for a consideration athet than o
cash to one or more campanias, on condition that all the
sharshoidars in the company which recaive the considera-
tion have agread not te have BN pxports’ rapar! diawn up
andl that tha requlramants of Articls 10 4b to ! are mat
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Article 28

Wharta &n incragse in cepital is not fully subscnbed, the
capital will ba jncrassod by the amount of the subscriptions
raceived only if the conditions of the isaue 50 provide,

Article 29

t Whanever tha capital is incteased by consideration in
cash, tha shares must be offerad on & pta-emptive basis to
shareholdets in proportion 1o the capital rapresented by
their shares.

2 The laws of a Member State:

a need not epply paragrsph 1 above to shares which cerry
a hmitaed nght to participate in disttibutions within the
masning of Article 16 and/for in the compeny's assets in
tha evant of liquidation ; or

may permit. whete the subscribed cepitel of 3 compeny
having sevaral classes of shstes camying differant rights
with ragerd to voting, or perticipetion in in distributions
within the meaning of Article 16 or in assets in the avent
of liquidetion, is increased by issuing naw shares in
enly one of thasa classes, tha right of pre-smption of
shareholders of the othar classas,to ba exercised anly
aftar tha axercise of this right by the shareholdars of
the class in which the new sheres &re being issued.

3 Any ofter of subscription on & pre-emptive basis end the
poriod within which this right must be exetcised shali be
published in the national gazeite appointed in accardance
with Diractive 88/1651/EEC. However. the iaws of a
Mamboer Stata nead not provida for such pubiication wharg
oil a company’s shargs ere regisiorad. In such case, 8l the
company's shareholders must be informed in writing. The
right of pra-emption must be axercisad within 8 peariod
which shalt not be 1858 then fourtasn days from the deta of
publication of the offar or from tha date vf dispetch of the
iatters to the sharaholders.

4 The right of pre-emption may not be restricted or with-
drawn by the stsiutes or instrumant of incorporation. Thia
may. howsver, ha done by decision of the generai meeting,
Tha administrative or management body shali be requirad
to prasent to such a meeting a writtan report indigating
the reasons for resirction ar withdrewsl af the right of
pro-emption, and justifying the proposed issue prica. The
genarei mesting shall act in accordanca with tha rules
for e quotum and e majority faid down in Article 40, It
dacision shall he published v the mannet 1sid down by
the laws of aech Mombar Stete. in accordance with Article
J of Diractive 88/161 /EEC.

5 The lews of a Member Siate may provide that the
statutns, the inatrument of incorperation or the ganeral
mealing. acting in accordance with the rulas for 8 quarum,
a majority and publication set out in paragraph 4, may
give the power to rastrict or withdraw the tight of pre-
emplion to the company body which is empowerad 1o
decide on gn incroase in subscribed capital within the
limits of tha eutherised capitei. This power may not be
granted for g fonger pariod than the power far which pro-
vision is made in Article 26{2).

6 Paragraphs 1 to 5 shall appiy to the issue of il Securities
which are convertible into shares or which cary the right to
subscribg for shares. but pot to the cenversion of such
sacuritias, ner to tha exarcisa of the right to subscribe,

7 The tight of pre-emption is not exciuded for the pur-
poses of paragraphs 4 and 5 whers, in accordence with the
decision to increase the subscribad capital, shares ere
issuad 1o banks or oiher financial institutions with a view
fo their being offered to sharshatders of the company in
accordance with paragrapha 1 snd 3.

Article 30

Any taduction in the subscribed capital. axcapt under &
court erder, musl be subjact et {asst to a dacision af the
aensral meating acting in accordance with the ruies for a
quorum and a majerity laid down in Articie 40 without
prejudice 1o Articles 36 and 37. Such decision ghall be
pubiishad in the manner leid down by the laws of aach
Member State in accordance with Article 3 of Directive
68/151/€EEC,

Tha notice convening the maating must specify at lagst
the purposo of the raduction and the way in which it ia to
ha carriar! nut,

Article 31

Whare ihete are several classes of shatas, the decision by
the ganeral mesting concerning @ reduction in the sub-
scribed capial shail be subjsct to a saparete vota, at lagst
for each cless of sharsholders whosa righis are affected by
the transaction.

Article 32

1 In the avent of 8 reduction in the subscrbad capital, at
least the craditors whose claims antedats the publication
of the decision to make the eduction shall be antitied at
least ve havo the right to oiitain sacurity for clsims which
hava nnt falien due by tha date of thst publication. The
faws of a Member Stata shalt iay down tha conditions for
thn axarcise of this right. Thay may not set aside such right
uniass the craditor has adaqunte safaguards, or unlass tha
fatter are not nacessary in view of the assets of the com.
pany.

2 Tho laws of the Member States shall siso stipulats at
least that the reduction shall ba void or that no paymant
may bo made for tha benefit of tha sharahaiders, unth the
creditars hava obtained sallefaction or & couri has decided
that thelr application should not be accedad 1o,

3 This Articla shell apply whaere the reduction in the sub-
scribed capitat is brought about by the totet of partia)

o

waiving of the payment of tha balence of the gharehoiders’
cantiibutions.

Article 33

1 Membar Staiss nead not apply Article 32 to a reduction
in the subscribad copite! whose putposa is to oliset ipsses
incutrad or to includa sums of money in & msatve provided
that, following this operation, the smount of such reserve
is not more than 10% of the reduced subscribad cepital,
Excapt in the event of & reduction in the subscribed capital,
this reserve may not be distributad to shareholders ; it may
be usad only for offsatting tosses incurred or for increesing
the subscribed capital by tha cepitatisation of such reservs,
insofar as the Membar Ststas parmit such an operation,

2 In tha coses referred to in pategraph 1 the lews of the
Membar States must st laeat provids for the measuras
nacessary to enswa that the smounts deriving from the
raduction of subscribed vapitel may not ba used for making
psyments or distributiona to aharehelders or discharging
sharahalders trom the obligetion to make thair contribu-
tions,

Article 34

The subscribed capital may not be reduced to an amount
{ess than the minimum capitel laid down in accerdance with
Article 6, However, Member States may permit such a
reduction if thay &lso provida that tha decision to reduce
tha subscrbad capital may taka effect only whaen the sub-
scribed capitei i increesed to an amount at lesst aqual 10
the prescribed minimum.

Article 35

Whare the laws of a Mambar State authorise totel or partial

redemption of the subscribad capitel witheut raduction of

the iatter, they shell ai lesst require that the following
conditions ere obsarved :

8 whera the staiutes of instrumant of incorporation provide
for redamption, tha latter shail be dacidad on by the
ganaral maating voting at leasl under the usual condi-
tions of quorum and majotity. Where the statutas or
Instrumont of incorporation do not provide for redamp-
tion, the fsiter shall be decided upon by the genaral
masting acting et laaet under the conditions of quorum
end majarity laid down in Article 40, The decision must
be published in the manner prescribed by the iaws of
aach Member State, in accordance with Adticle 3 of
‘Direcliva 68/1b1/EEC;

b only sums which are svailabla for distribution within the
manning of Articla 15{1) may be usad for rdemption
purposes ;

c sharehoidats whose sharas &re fedeamad shall retain
thalr rights in the company, with tha axcaption of their
fights to the rapaymant of their investment and participe-
tion in the distribution of an imitial dividend on unre-
deermned shares.

Article 36

1 Whare the isws of a Mamber Stare may allow companies

to teduca their subseribed capitei by compulsory with-

drawal of shares, thay shall roquire that at least the follow-
ing conditions are observed :

a compuisory withdrawal must be prescribed or authorisad
by the statutes or instrument of incorparstion hefors
subscription of the sheres which ata to be withdtawn
sre subscribed for;

b whers the compuisory withdrawsl is merely authorised
by the statutes or Instrument of incorporation, It shall ba
decidad upon by tha gensrsl masating unless it has bean
unspimously approved by the shareholders concerned ;

¢ the company body deciding on the compuisory with-
drawsl shell fix the terms and mannar thareol, where
they heve not slrsady bean fixed by the statutes of
instrumant of incorporation ;

d Adticle 32 shall apply excapt in the casa of fully paid-up
shares which ere mada availabla to ths company frea of
charga or are withdrawn using sums available for dis-
trlbutioc in eccordence with Asticle 16¢1); in these
cases, an amount aqual 1o the nomtinal value or, in the
sbsance theraof, to the accountabils pat of all the with-
drawn sheres must ba included in a reserva, Except in
the event of & reduction in the aubscribed capital this
resarva may not be distributed to shareholdess, It can
be used only lor alfsating losses incurred or for
incraasing the subscribad capital by the capitalisation of
such reserve, ingolar as Mamber Statas parmit such an
operation;

the decision on compulsory withdrawai shatl ba pub-

lished in the mennar isid down by the laws of each

Member Stata in sccordanca with Articia 3 of Diractive

66/151/EEC,

2 Articies 30(1). 31, 33 and 40 shall not apply to the cesas

to which paragraph 1 refers,

Article 37

1 inthe cose of 3 reduction in the subscribed capital by
tha withdrawal of shares acquired by tha campany itself
ar by a person acting in his own nama but on bahalf of the
company, the withdrawal must always be decided on by
the general moeting. '

2 Atticie 32 shali apply unless tha shares are fully paid-up
and are acquired ftga of charge or using sums aveilable for
distribution in accordanca with Article 16(1) . in thesn
cases en amount agual to tha nomingl valug or, in the
sbsenca theteof, to tha accountebls par of ali the sharas
withdrawn must ba included In 2 reserve, Except in the
avent of a raduction in the subscribed cepital, this raserve
may not ba distributed to sheraholdais. it may be used oniy

for offseiting fossos incurred of lor incrsasing the sub

scribed copital by the cepiteiisation of such reseiva,
insofar as the Member Statas permit such an aporaton.

3 Articlas 31, 33 and 40 shail not apply to the csses \o
which paregraph t refers.

Article 38

In the cesas covered by Articlas 36, 36(1b) and 37{1)
whan there are saveral classes of shares, the decision by
the genaral maeting concarning redemption of tha sub-
scribad capitai or its reduction by withdrawa! of shares
sheit be subjoct to a saparate vote, ot feast for sach cless
of shareholders whose rights sre affectsd by tha trens-
action,

Article 39

Whoerts the laws of @ Membar State authorise companias

to issuo redenmebla sheras, they shefl requira that the

following conditions, &t ieast, are complied with for the
rademption of such sheres :

& rodsmption must be authorised by the company’s sia-
tutes or instrument of incorporation balorg the redoem-
able sheras ere aubscribed for;

b the shares must ba fully paid up ;

¢ the terms and tha manner of redemption must ba faid
down in the campany's stetutes of instrumant of ingor-
poration ;

d redemption can ba only effected by using sums available

for dlstribution in accordance with Articie 16¢1} or the

praoceeds of 8 new issue made with & view to effecting
such redemption ;

an emount aqual to the nominal velua or, in tha absence

thereot. to tha accountable par of all the redesmad shartes

must be includad in a reserva which cannot be distri

buted to the sharahoiders, sxcept in the evem of a

raduction in the subsctibed capitel: it may ba used only

for the purposa of increasing the subscribad capital by
the capitalisation of reserves.

subparegraph e shalt not epply to rademption using the

proceods of 8 new issue mage with a view to effachng

such rademption;

@ where nrovision la made for the paymant ol a proamium to
shareholdars in consequence of a redemption, the
pramium méey be paid only from sums availaba fot dis
tribution in accordence with Articla 15(t), or fom a
resarva other than that rofeirad to In 8 which may not
be distribuied to shereholdais rxcapt in the avent of 4
raduction in the subscribed capital ; this resorve may he
used only for the purposes of incraasing tha subserhed
capital by tha capitallzstien of reservas or for covaring
the costs referred to in Articla 3j or the rost of iszuing
sharas or dabentures or for tha payment of a premium
10 holders of redeamabie sharas o debieMures,

h notification of radamption shall hg puhktished 0 tha
msanner iaid down by the iaws of sach Mambor Statn in
sccordance with Arlicle 3 af Ditactive 86/151/EFC,

Article 40

1 The laws of the Mamber States shall provide that the
dacisions referred to in Artictes 29(4) and {5). 30. 3%, 35
and 38 must be taken at least by a majority of not lass than
two thirds of the votes altaching to the securiiies ot the
subscribed capital raprasonted.

2 The laws of the Member States may, however, lay down
thet 2 simpla majurity of the votes specified in paregraph 1
Is sufficient when et teest hall the subscribed capital is
representad.

Article 41

1 Mamber Steres may derogate from Articts 9(1), Aniicle
19(18), first santenca, and b and from Aiticles 2%, 26 and
29 to tha extant thal such derogetions sra nacessary for
the adoption or application of provisions rdesignad
encourage tha participation of amployers, or othee groups
of persons defined by national law. in the caphal of
undertakings.

2 Member States may decida not to apgly Article 19{1a),
first sentence. snd Articles 30, 31, 36, 37, 38 and 39
compenies incoiporatad undes & special taw which issue
both capital shares and workers' shares, tha latier being
isauod to tho company's empioyses as a body, who are
reprasented nt gennral mactings of shamholdees by tinla

getas having the right to vols.

Anrticle 42

For tha purpases of the implamentatian of this Direclive,
tha laws of the Membar Sistes shali ensuro equal traat-
mant to ali shareholders who ara in tha same pnsition

Article 43

t Member Statas shall bring i~i.» Yorce thn faws, fripra-
tions and adminisiralive provisions nended in ondor to
comply with this Directive within two years nf it« antite »
tion, Thay shall forthwith inform the Comminsion therent,
2 Meamher Statas may decide not to apply Astivis 3g. ¢ §
and k to componins aiready in existenon at tho dato of
antry into forca of tha provisions raferind to in pataqgrath 1.

They may provide that the other provisions of tiws Dicec -
tiva shall not ppply to sush compenias untit eigivtean
manths afiar thai date, .

However. this time limit may be three yaars in the « 26 of
Artictes 6 snd 8 and five years in the casn of unrepisiarad
campanios In the United Kingdom snd Iralend.

3 Membe: States shait ensure that they commumcata to
the Commission the text of the main provisions of natioral
tew which they adapt in tha field coverad by this Diractive,

-
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E:j{c_tra‘ct from the Companies Bill 1973

30 55.—(I}) Notwithstanding anything in a company’s memoran- Approval of
dum or articles, the directors shall not without the prior approval company
of the company in general meeting exercise any power Of the {:;“;":;‘s{‘":m
company to issue shares, by directors,

(2). Approval for the purpases of this scction may be confined

35 to a particular cxercise of that power or may apply to the exer-
ciso of that power generaily; and any such approval may be.
unconditional or subject td conditions, ,

(3} Any approval for the purposes of this scction shall con-
- tinve in force until—
(a) the conclusion of the annual general meeting commenc-
ing next after the date on which the approval was
giveni o

“PANT R (b) the cxpiration of the period within which the next
' annual gencrai meeting after that date is required by
law to be held,

whichever is the earlict; but any approval may be previously
revoked or varied by the company in general meoting. 5

{(4) The dircctors may issue sharos notwithstanding that nn
approval for the putposcs of this scction has ccased to be in
force if the shares arc issucd in pursuance of an offcr, agrecment
or option made or granted by them while the approval was in
force and they were authorised by the approval to make or 10
grant an offer, agreement or option which would or might require
shares to be issued after the expiration of the approval.

(5) Section 143 of the: Act of 1948 shall apply to any resolu.
tlon whereby an approval is given for the purposes of this
section, 15

(6) Any issue of shares made by a company in contravention
of this section shall be void and consideration given for the
shares shall be rccoverable accordingly.

(7) Any director who knowingly contravenes, or permits or
authorises the contravention of, this section with respect 1o 39
any issue of shares shall be liable to compensate the company
and the person to whom the sharcs were issucd for any loss,
damages or costs which the company or that person may have
suslained or incurred thereby; but no proceedings to recover
any such loss, damages or costs shall bo commenced after (ho 25

expiration of two Years from the date of the issue.

(8} This section shall not apply to any issue of shares of a
¢ompany before—
(@) the beginning of the annual general meeting commenc-
ing next after the coming into operation of this section ; 39
or :

(b) the expiration of the period within which the next adnual
genceai meeting aftee tho coming into operation of this
section is required by law to be held,

whichever ia the earller, . 3
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ANNEX C

Eztract Ifrom the Companies Bill 1973

20  24—<1) This section shall have effect with respect to the Vatiation of
variation of the rights attached to any class of shares of a f!l%:‘gwd'
company whose share capital is divided into shares of different :pedm Clanat

of shares,

classes.

{2) Except where the rights are attached to the class of shares

25 by the memorandum, the articles of the company shall, if they

do not contain any provision with respect to the variation of the

rights, be deemed to contain a provision corresponding to
regulation 4 in Part I of Table A.

(3) Where the rights are attached to the class of shares by
30 a memorandum delivered for regisiration under section 12 of
the Act of 1948 and—

{a) provision for the variation of those rights is contained
in articles delivered for registration with the memo-
randum ; or ‘

33 () tho said regulation 4 applics to the company by virtue
of section 8(2) of that Act (Table A to apply where
no articles are registercd etc.),

those rights shall be capable of variation in accordance with
the acticles as for the timo being in force whetlior or not

40 refcrence 18 made in the memorandum to their varintion in that
manner,

{4) Tho provisions of section 73 below and of scction 133
(engih of notice for calling mectings), section 134 (gencral pro-
visions as to meetings and votes) and rection 140 (circulation of

PARrII  members’ resolutions) of the Act of 1948 shall, so far as applic
able, apply in relation to any meeting of sharcholders required
by a provision for the variation of the righis attached {o a class
of shares which is, or by virtuc of this section is decmed (o be,
contalned in a company’s articles and shail so apply with the 5
necessary modilications and subject to the {ollowing provisions—

(a) the necessary quorum at any such mecting other than
an adjourned mecting shall be two persons at least
holding or representing by proxy onc-third of the issucd
shares of the ciass in question and at any adjourned jg
meeling one person holding sharcs of the class in
question ;

(B} any holder of shates of the class in question present in
peraon or by proxy may demand a poll,

(5) 'Whera the arlicles of a company contain, or by virtue 1§
of this sectlon are deemed to contain, & provision for the vari-
‘ation of the rights attached to any class of shares those rights
shuil not be capable of variation otherwiss then in accordanco
with that provision,

(6) Any provision deemed by virtue of this section to be 9g
contained in a company’s articles shall be subject to alteration
;in liko manner as a provision in fact contained therein but
jany niteration of a provision for the variation of the rights
altached to a class of sharcs which is, or by virtue of this
section is deemed to be. contained in a company's articles shail 25
itself bo treated as a varlation of those rights,

(7 In this section and, except where the context otherwiso

" requirtes, in any provision for the variation of the rights attacled

to a class of shares contained in o company'’s articles refcrences
to the variation of those rights shall include references to their 3
abrogation. '

(8) Nothing in subscction (5) ebovc shall be construed as
derogating from the powers of the court under section 70 below
or under section 206 or 208 of tho Act of 1948.



Expgract from the Companies Bill 1977

Shares with special rights
Registration 23.—(1) Where a company issucs shares willh rights which

of parliculats pre not stated in its memotandum or articles or in any resotution 3%

:.’,fﬂ"pt:d‘l or document to which section 143 of tho Act of 1948 applics
the company shall, unless the shares are in all respects uniform
with sharcs previously issucd, defiver to tho registvar of com-
l'mnies within fourtcen duys of issuing the shares n stnicment
n the prescribed form containing particulurs of those rights,

{2) Where thoe rights attached to any shares of n company aro
varied otherwise than by an amendment of the company’s meio-
randum or articles or by a.resolution or dociment to which
tho said section 143 applies, the compnny shali within fourtcen

days of tho dato on which the variation is made deliver to the
registrar of companies a statement in tho prescribed form cons
taining particulars of tho variation.

(3) Where a company (otherwiso than by any such amend-
§ ment, resolution or document as 15 mentioned in subsection (2)
above) assigns a name or other designation, or & new name or

other designation, to any class of its sharcs it shall within'

fourteen days of doing so deliver to the registrar of companies.
a notice in the prescribed form giving particulars therebf, -

10 (4 Where a company has before the date of the coming
into opcration of this section issued shares with such rights
a3 are mentioned in subscetion (1) above, the company shall
within thrce months of that date deliver to the regisirar of
companics a statement in the prescribed form containing particu.

15 lacs of those rights.

(5)-If a company fails to comply with this section, the com-
pany and every oflicer of the company who is in default shail
be guiity of an offence and liable on summary conviction to a
default fine.
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