COMMISSION OF THE EUROPEAN COMMUNITIES

SEC (94) 1488, 16 September 1994

Communication from the Commission to the European Parliament pursuant to the first paragraph of
Article 189 C (b) of the EC Treaty. Common Position of the Council on the proposal for a Council
regulation on substances that deplete the ozone layer to amend Council Regulation (EEC) No 594/91 as
amended by Council Regulation (EEC) No 3952/92.



1.

- Proposal COM(93) 202 final - ENV 240, was presetited by the Commigsion to
the Council on 9 June 1993, published in the Official Journal, (C232), on 28
August 1993 and was presented by the Council to Parliament on 7 Septembor
1993,

- The Heonomic and Social Committes adopted its opinion on 21 December
1993,

- On 9 February 1994 the Buropesan Parliament delivered its opinion following
the first roading.

. The Commission officially presented its amended proposal, COM(94) 75 final
to the Council on 24 March 1994,

- The Council officially adopted its common position on 27 July 1994,

ECLIYE

S OF THE REGULATION

‘The purpose of the proposed Rogulation is to consolidate the existing Regulations (EEC) No
594/91 and (EEC) No 3952/92 and to implement in the Community the controls made
necessary by the Copenhagen Amendment to the Montreal Protocol. These additional controls
were:

HCFCs,

In the Copenhagen Amendment a freeze or cap on the use of HCFCs to commence
on 1 January 1996 was introduced. This cap was caleulated as the quantity of HCFCs
consumed in 1989 plus 3.1% of the quantity CFCs consumed in 1989. The gradual
phase out of HCFC usage to be completed by 2030.

‘To prevent the use of HCFCs in applications where controlled substances urder the
Montreal Protocol were not previously used, or where environmentally suitable
alternatives or technologies are available, and

Methyl Bromide:

At Copenhagen it was agroed to freeze production at 1991 levels by | January 1995

[




Btricter controls than thoso introduced by the Copenhagen Amendment were proposed by the
Commission, and were mostly agreed to by the Council, because, if not regulated promptly,
the emissions of controlled substances will significantly add to the depletion of the ozone
layer over the next 20 years, during which time the effects will be most severe. Thewo
controls are:

HCEFCy:

The Council's common position introduces a cap made up of the 1989 quantity of
HCFCs consumed plus 2.6% of the CFCy consumed in 1989. The cap to be introduced
on | January 1995 with the phase-out completed by 2015,

Methyl Bromide:

The Council's common position introduces this measure and further aims to reduce
production by 25% of 1991 levels on | January 1998,

The common position also introduces a restriction on the production of CFCs to only agreed
essential uses from 1 January 1995, Under the Montreal Protocol, however, the production
restriction to essential uses does not take effect until | January 1996. For HCFCs the common
position contains detailed specific use controls. The Montreal Protocol is general in HCFC
use bans such ag only whoere other environmentally suitable alternatives are available. Finally,
the coramon position completes cusrent Community legislation by rendering the recovery of
used ozone deplating substances mandatory in certain cases in line with a Decigion by the
Parties to the Protocol.

3. THE_COMMISSION
COUNCH,

3.1 GENERAL REMARKS

THE _COMMON _POSITION OF THE

Following its first reading of the proposed Regulation in February 1994, Parlisment adopted
37 amendments and the Commission accepted 13 of these.

Amendments No.s 3, 4,5, 6, 9 (partial) and 11 have all been included in Article 3 of the
amended proposal and been incotporated into the common position.

Amendments No.s 16, 17, 18, 19, 22 (partial) and 24 have all been included in Article 4 of
the amended proposal by virtue of references there to Articlo 3 and these amendments have
algo been incorporated into the common position.

Amendment No. 32 was acespted in full and Article 14 has been amended accordingly and
incorporated into the common position,

The Commission hag accepted the amendments and modifications introduced by Council,
Most were improvements to the wording of the text to make it clearer and in turn to make
the implementation more straightforward,



32 SPECIFIC REMARKS

(A)  Padinmentary amendments acceptod by the Comnigsion in the amended proposal and
which have been incorpomted, totally or pariially, in the common position,

Due to the process of redrafting, in somo cases it is the spirit of the amendment and not its
exact wording which hag been retained in the common position.

] Control of production_of CFCs, (Art, 3.1 - Am. 3).

Parliament suggested the final two gentences of this Article 3.1 should read,

“Such production shall be allowed only if adequate alternatives or recycled
chiorofluorocarbons are not available to any of the Partics to the Protocol. The list of
eysentiel uges shall be revised annually.”

The underlined wording is that added by Parliament. Council agreed with the annual
review of essential uses but modified "to any of the Parties” to "from any of the
Parties",

2 Control_of production of other fully halogenated CECs, (A1t 3.2 - Am_4).

As per | above.

3 Control_of production of halons, (Art 3.3 - Am $).

Ay per 1 above.

4 Control of production of carbon_tetrachloride, (Art 3.4 - Am 6).

As per | above.

5 Control of production of 1,1,1-trichloroethane (Art 3.5 - Am 9 ( partial)).

As per 1 above,

6 Control of production of hyd- bromofluorocarbons, (Art 3.7 - Am L1

As per 1 above,



7

10

11

12

13

‘e control of supply of CECs. (Att 4.1 -Am_16),

Patliament suggested a final sontonce should be added to Article 4.1;

“The list of essential uses to be rovised annually’. Council had made o separato
modification to Article 4.1 referring buck to Article 3.1, which already contains the
requirement to review tho essential uses list annually. Therefore it was not necessary
to include this additional sentence in Article 4.1 ay Parlisment's proposed amendment
had been adopted in Article 3.1.

The control of supply of other fully halogenated chlorofluorocarbons, (Art 4.2 -Am
17).

A per 7 above except "Article 4.1" and "Article 3.1" are replaced by "Article 4.2"
and "Article 3.2".

The control of supply of halons. (Art 4.3 -Am 18).

As per 7 above except "Article 4.1" and "Article 3.1" are replaced by "Article 4.3"
and "Article 3.3"

The control of supply_of carbon tetrachloride (Art 4.4 - Am 19).

As per 7 above except "Article 4.1" and "Article 3.1" are replaced by "Article 4.4"
and "Article 3.4".

The control_of suvbiy of L1.J-trichloroethane (Art 4.5 - Am 22 (partial)).

As per 7 above except "Article 4.1" and "Article 3.1" are replaced by "Article 4.5"
and "Article 3.5",

The control of supply_of_hydrobromofluorocarbong (Art 4.7 - Am 24).

As per 7 above except "Article 4.1" and "Article 3.1" are replaced by "Article 4.7"
and "Article 3.7".

Recovery of used controlled substances (Art 14 - Am32).

The addition suggested by Parliament to Article 14;

/
I'ne Commisgion shall, by 31 December 1994, submit to the Council and the
European Parliament a report on the implementation of the provisions of this Article
by the Moember States”;

1"

wag incorporated into the cominon position,

o




(B)

6

7

Changes, (additons, modificationy and deietions), in the common position introduced
by the Council with respect to the amended proposal,

Dielstion of the seference to Article 113 of the Treaty of Union

The Councii constdered that the main objective of the Regulation is the protection of
the environmeni and so the only legal basly should be Article 1308, paragraph 1 of
the Treaty. The Commission, however, felt that since there are consequences for the
common commerclal policy of the Community Anticle 113 should also form the legal
busts of the Regulation.

New Recital 7_mentioning the periodic_review of essential_uses uging _ Article 16
procedure

The FParliamentary amendments described above enhanced this review as an objective
of the Regulation and so it was considered appropriate to refer to it in the preamble.

The addition to Recital 8 of a reference to the need to keep to a minimum_the
importation into_the Community of controlled substances

Minimising these imports was thought to be a significamt objective of the Member
States and as such should be referred to in the preambie.

Recital 9 had the words "to_promote the minimisation_of" deleted_and replaced by
"take all_practicable precautionary measures to avoid”

This rewording reflecis more accurately the revised wording in the relevant Article 185,

In Article 3 (6) and Article 4 (6)exemptions to the guotas for methyl bromide have
been_introduced for guarantine and pre-shipment uses.

This maodification was intreduced to bring the Regulation into line with the
Copenhagen Amendment to the Montreal Protocol,

The_addition of a new paragraph 9 to Article 3 outlining_how a producer may be
authorised to manufacture controlled substances for essential uses,

It is necessary to mention how the production for essentiul uses s dependent on the
extent permitted by the Montreal Protocol,

1o the first indent of Article 4 (8) the quota on the fotal quantity of HCECs which may
be placed_on the market or uged for their own account now applies to_importers as
well as producers, ’

Thiy modification iy necessary to apply the consumption controls on HCFCs equally
to producers and importers.
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11

12

13

In.Axticle 4. (8) in the caleulation of the HCHC auota. 2.5% of th
pliced.on the market in 1989 hay been changed t0.2.6%.
An_addition to the first indent_of Article 4 (8) outlines 4 quota procedure which will
be introduced for HCT'C producers and importers,

This procedure has been added because the Council considers and the Commission
agrees it will help to reduce unnecessary administration of the quotas during the
early years of the HCFC phase-out calendar.

The phase-out_calendar for HCFCS bas_itself been modified_in_ Article 4 (8), as
follows:

Period Percentage of intial gquota
COM(93) 202 final Common Position

1.1.95-31.12.99 100 100
1,1,00-31.12.03 75 100
1.1.04-31.12.06 40 65
1.1.07-31.12.07 40 40
1.1.08-31.12.09 20 40
1.1.10-31.12.11 20 20
1.1.12-31,12.12 5 20
1.1.13-31.,12.14 5 5
1.1.15- 0 0

In Article 5 (1) the third indent has had the types of plastic foams exempt from the
production ban_defined more precisely.,

It was considered important to be more restrictive on the use of HCFCs in foam
manufacturing, as substitutes are available, except for the specific foams now
mentloned.

The fifth indent of Article 5 (1) "in the medical field” has been deleted.,

This 2xception was too expansive and the Council considered it should be removed
in fuvour of introducing specific medical exceptions if and when necessary under
Aricle 5 (5).

Lhe fifih_indent of Article 5 (1) is now "as feedstock in the manufacture of other
chemicals”,

The feedstock use ls non-dispersive, that Is the controlled substance is totally
consumed in the process, eid so should be exempt from the ban.
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14

15

16

17

18

19

20

21

A_sisth_indent to_Article 5_(1) has been added “as carrier gas for sterilisation

This was the only known use related to the medical field and so was inserted when
"the medical field” was deleted.

Article 5 (2) has been expanded into theee separate paragraphs, Article 5 (2), (3) and
(4).

The original Article 5 (2) was too general and it became clear « blanket ban from
1 January 1995 was too restrictive on industry as subsiitutes for HCFCs would not
be avalluble or practicable in all cases. The three new paragraphs give a much more
detailed description of what uses are to be banned with more appropriate
commencement dutes.

A new paragraph has been added to Article 5 introducing bans on certain importy of
This additional paragraph is importent as it applies the same HCFC use bans, which

¢

will apply to Community producers, also to importers.

The former Article 5 (3) is now Article 5 (6) modified to include the addition of the
three new paragraphs,

The former Article 5 (4) has been deleted.

The Council considered it was not necessary for Member States to formally notify
the Commission of how they intend to implement the HCFC use bans.

In Article 6 (1) "or inward processing” has been added to the first sentence,

This was necessary to cover the case where importers under inward processing rellef
could import controlled substances for re-expori, after processing, without paying
import duty_pr the_need for an import licence. It was possible, however, that an
importer could pay the duty after bringing the controlled substance into the
Community under inward processing then put it on the market in the Community,
thereby avolding the need for a licence and the other controls,

In Article 6 (2) "recycling” bas been replaced by "reclamation”,

Reclamation was constdered to be the more comprehensive term for this article using
the Article 2 definitions.

A new patagraph Article 6 (3) has been added allowing, the Commission to ask for a
certificate on the nature of the controlled substances being imported,

The Council constdered that this would be an important additional control the
Commivsion could excrcise on importers.
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23

25

26

27

28

In.Article 7 (1), "used, recyel syceptions to quansitative
!l . i! V

The Councll feli imporis of used and recycled controlled substances should be
subject to limits to restrict the quantities of controlled substunces entering the
Community for dispersive uses.

Article 7 (1) now includes the exemptions from quotas for mf,tbyl bromide "quarantine
QLQI‘L&th[gL t" and a reference to the guanti i srmined by Article
16 procedure.

This provision extends to imports the exemptions given to production for quarantine
and preshipment purposes. It was also necessary to outline precisely what procedure
wlll be used to establish the quantitative limits.

The former last_sentence of Article 7 is now paragraph 7 (4) and has been modified
to make it clearer that any quantities imported for essential uses are in addition to the
quotas already calculated.,

A new paragraph Article 7 (5) has been added to allow the Commission to authorise
undertakings to_import controfled substances regardless of their state or end-use

This is an important addition as the Commission will be in a position to control all
legal imports through the licensing procedure.

Article 9 (4) has been modified to_take account of the fact that the list previously

referred to as yet to be established has now bu,n prepared by UNEP and is_now
Annex YV of the Regulation,

It is appropriate to include this list in the Regulation in order to implement the
relevant Decision of the Partles to the Montreal Protocol.

Article 10 has been modified to indicate that only products which can be positively
identified as being _made with _a_controlled substance will be subject to _import
controls from States not Partics to the Protocol, The identification of such products
1o be the subject of periodic technical reviews,

This modification was important because It remains the case that it is not yet
technically possible to detect these products at poris of entry.

A _second sentence hag been added to paragraph 1 of Article 14 enabling Member
States to_define the minimum _qualifications personnel_require to_engage in the
recovery of uged substances,

This will encourage the use of as high a level of expertise as possible, within
Member States, when it comes to recovering controlled substances.
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The original article was incomplete without these additions.

Amgwmmﬁ(l@MMmgmg in_paragraph 1(a) a new second inder

A subparagraph i1(b) dealing with HCPCs and a new 'gg mgmgh
J&MI&M&&QQQQM

These additions were considered to be necessary to have the Article completely

cover all areas of production, importation and exportation of controlled
substances.
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