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Abstract

The current asylum and migration debate in tZe European Union is distinguished by the growing importance of
somehow integrating asylum and migration issues into the Union’s relations with third countries. The external
dimension of asylum and migration po/é'g/ is more than ever salient and is gradually leaving the stage of declarations
of intent. Now work is being made of the implementation and the financial implications of this new policy area.
However, this seems to be quite problematic.  The difficulty -as well as the challenge- lies in the fact that co-

ordination of asylum and migration policy and the Union’s external affairs is inberently cross-pillar.
Sy 24 oy 2y

To start with, this paper will briefly sketch the em?rgeme and evolution of the excternal dimension of EU asylum
and migration policy by means of an overview of the programmes of the consecutive EU Presidencies, the
Communications and Reports from the Commission and the Conclusions of Eumpeah Councils. Then, based on
theories of governance and securitisation, we will outline a theoretical framework that aims at providing an
explanation for the emergence of this new po/id dimension. Finally, in an attempt to narrow down, four case
studies of the excternal dimension will be introduced: the High-Level Working Group on Asylum and Migration,
clauses and agreements on migration management and readmission, co-gperation with the Balkans on asylum and

migration, and temporary protection of displaced persons in case of a mass influx.

1. Introduction

The Treaty of Maastricht introduced the pillar structure and as such stfictly separated Justice and
Home Affairs issues from the Common Foreign and Security Policy and from other external
policy competencies under the EC pillar. Title VI under the Third Pillar provided the legal basis
for intergovernmental co-operéu'on on asylum aﬁd migration policy. Not even one year after the
 signing of the Maastricht Treaty (7 February 1992), at the European Council of Edinburgh of 11-
12 December 1992, the Heads of State and Government adopted a Declaration on principles
governing external aspects of migration policy. The Declaration emphasised the importance of
removing the root causes of migratory movemenf and called for a policy mix covering among
other things conflict ptevention and managehqent, refugee protection, development aid, and
trade. Also the Commission, in its 1994 Communication on immigration and asylum policies,
pointed out the need for a comprebensive approach to the phenomenon éf asylum and migration.
Such an approach would require attuning of the Union’s internal and extetnal policies. For sure,

the Maastricht Treaty and its conception of policy division through pillars had not foreseen this.



The Tteaty of Amsterdam has moved asylum and migration. from the third to the first pillar’, but
this communitarisation has not really simplified things, since these policy matters are still subject
to a ‘five-year window’ * before they s be supranationalised (Geddes 2000: 110). Not has
Amsterdam brought us any closer to a better framéwork for achieving a comprehensive apbrbach
to asylum and migration. The current situation can be described as follows: the aspiration being
to unite migration/ asylum policy and external relations as the elements of a comprehensive
policy mix, we need to take into account that we are working across pillars. While different policy
fields are being linked to each other, we stand at the intersection of the existing pillar structure,
facing diverse levels of communitarisation, varied EC institutions involvement, and various
decision-making procedures and instruments to shape policy outcomes. As such, crss-pillar co-

ordination seems to be the challenge ahead.

At the outset, this paper will sketch the emergence and evolution of the comprehensive approach
to asylum and migration. We prefer to use the wording.external dimension of asylum and migration,
since it better depicts how asylum and migration policy are linked to the Union’s external
relations.  We will make a brief overview of the Conclusions of European Councils, the
Communications and Repotts from the Commission, and the progra‘mmes of the consecutive
EU Presidencies that can be perceived as decisive moments in the formulation of the external
dimension of EU asylum and migration policy. |

Se;:ondly, the surfacing of this new policy dimension and the progtess it has made so far need to
be accounted for. The preinise of this paper is fhaf the ambition to approach migratory
movement in a2 comprehensive, all-encompassing way is not effortless ot unproblematic. On the
cor;trary, removing the root causes of migration demands cross-pillar co-ordination of different
policy areas. In order to ultirﬁately assess the needs of a successful and truly comprehensive
asylum and migration policy, we first must be able to understand and discern the driving forces
behind this crosspillarisation. Based on theories of governance and securitisation, we will outline a
theoretical framework that aims at providing such an explanatioh.

Finally, in an attempt to narrow down, four case studies of the external dimension will be
introduced: the High-Level Working Group on Asylum and Migration, clauses and agtreements

on migration management and readmission, co-operation with the Balkans on asylum and

! Article 63, Title IV, EC Treaty.

2 Article 67, Title IV, EC Treaty. After a period of five years following the entry into force of the Amsterdam
Treaty (1 May 1999), the Council, acting unanimously after consulting the European Parliament, shall take a
decision with a view to providing for all or parts of the areas covered by Title IV to be governed by the so-called
co-decision procedure referred to in article 251 and adapting the provisions relating to the powers of the Court of
Justice.



migration, and temporary protection of displaced petsons in case of a mass influx. These cases

will be the object of future research.

2. The external dimension of asylum and migration: an overview

Below, we will outline a series of moments and EU documents that have been decisive for the

emergen'ce and development of the external aspects of asylum and migration policy.

2.1. European Councils

As early as December 1992, not even a yeat after the sigrﬁng of Maastricht, the Heads of State
and Government at the, Edinburgh European Council put forwatd the idea to analyse the root
causes of immiégra!ion pressure and the ways to remove them.> This Declaration emerged in the
context of the ‘asylum crisis’ * at the beginning of the nineties and was flanked by the testrictive
London Resolutions of 30 November-1 December 1992. The overarching idea seemed to be
twofold: a stricter admission and asylum policy for immigrants and asylum-seekers who have
already reached EC Member States, and a root causes policy towards counttries and regions of

origin to prevent people from fleeing or migrating to the Eﬁropean Community.

Despite of the above-mentioned intentions, the external dimension of migration and asylum
policy did not get off the ground. During the Finnish Presidency, on 15-16 October 1999 in
Tampere, a special meeting of the FEuropean Council was held on the creation of an area of
freedom, secﬁ::ity and justice, including the policy atea of migration and asylum. The need for a
comprehensive approach to migratofy movement was reaffirmed and elaborated. One of the
main challenges for the future was to approach the phenomenon of migration® in all its aspects:
“The European Union needs a comprehensive approach to migration‘address.ing political, human
tights and development issues in countries and regions of origin and transit. This requires

combating poverty, improving living conditions and job opportunities, preventing conflicts and

> BULLETIN EC 12-1992, Declaration on principles governing external aspects of immigration policy, annex 5
of the Conclusion of the Edinburgh European Council, 11-12 December 1992. The following EU activities were
mentioned as possible elements of a root cause approach: conflict prevention and management, human rights
protection, regional protection of refugees and displaced persons, economic and trade liberalisation, development
aid, fight against illegal immigration (for example through the conclusion of readmission agreements), and
Member State co-operation in case of a mass influx of displaced persons.

4 The number of asylum-seekers peaked in 1992 with a total of 674 056 applications. See UNHCR,
http.//www.unhcr.ch/cgi-bin/texis/vtx/statistics.

> In this paper I do not want to go into a conceptual discussion on what exactly constitutes ‘migration’, ‘asylum’,
or ‘refugee’ policy. Using the term ‘migration’, I refer to movement of all kinds of third-country nationals,

~ including economic immigrants, illegal immigrants, asylum-seekers, refugees, displaced persons, etc.




consolidating democratic States and ensuring respect for human rights, in particular the rights of
minotities, women and children. To that end, the Union as well as Membert States are invited to
contribute, within theit re§pecdve cbmpetence under the Treaties, to a greater coherence of
internal and external policies of the Union. Partnership with the third countries concerned will
also be a key element for the success of such a policy, with a view to promoting co-

development.” ¢

Despite the impetus arising from the Tampere Summit, progress in the area of asylum and
migtation proved to be rather disappointing. Whereas the Belgian Presidency during the second
half of 2001 initially prioritised the asylum issue, the events of the 11" of September re-scheduled
the working group meetings of the Council and re-distributed the workload to the suddenly
prevailing matter of concern: terrorism.’ Consequently, the Presidency Conclusions of the
Laeken European Council of 14 and 15 December 2001 did not conceal that “ptogress has been
slower and less substantial than expected”.’ In essence, the Tampere Conclusions were mérely
~ recalled and rephrased: policy-on migratory flows needs to be integrated in the Union’s foreign
policy. Noteworthy is that this should happen in particular through the conclusion of European
readmission agreements with the countries concetned on the basis of a new list of ptiorities and a
clear action plan.” No ‘other EU activity was mentioned. Building on the external dimension of
migration and asylum, the emphasis cleatly seemed to be put on the more restrictive aspects of

the comprehensive approach.

The latter trend became truly obvious in the run-up to the Seville EU Summit of 21-22 June
2002. UK Prime Minister Blair and Spanish Prime Minister Aznat proposed to link development
aid to the efforts (i.e. the signing of readmission avgreements')‘ of thitd countries in the fight
against illegal immigration. Non-co-opetrative countries would be sanctioned through the
suspension of development a1d Although it did not come that far as the idea of sanctions was
left behind, the fight against illegal immigration was still launched as the main concern at the
European Council. Again, migration was inextricably linked to the Union’s‘ foreign affairs,
particulatly to co-opetation with countties of origin and transit. The 15 EU Foreign Ministers
 debated the issue at their last General Affairs Council meeting before the Seville Summit. The

Council acknowledged that a7 all-encompassing and balanced approach on migration issues has to be

,6 BULLETIN EU 10-1999, Conclusions of the Presidency (3/16), par. 1.4.11.

7 Interview with Belgian Senior Official, Director at the Cabinet of the Prime Minister, 3 July 2002
# EUROPEAN COUNCIL, Laeken, 14 and 15 December 2001, Presidency Concluszons SN 300/1/01 REV 1,
par. 38.

Ibid., par. 40.



integrated into the EU’s co-operation with partner countries through existihg or future
- agreements.”’ The Seville Conclusions dedicated a whole section to integration of immigration policy
into the Union’s relations with third countries.”’ In combating migratory flows, the aim is set forth to
tackle the root causes of migration by using all ‘appropriate instruments in the context of the

European Union’s external relations.

2.2. The Commission

In its 1994 Communication on immigration and asylum policies’, the Commission put a strong
accent on the permanence of migration pressure and the urgency of combating its root causes.
The approach forwarded consisted of three main elements: reducing migration pressure by
tackling the root causes, monitoring and controlling of migration flows, and introducing
measures favouring the integration of legal immigrants. This would require co-ordinaton of
action in the fields of foreign pohcjr, economic co-operation and immigration and asylum policy
by the Community and its Membet States.”” The Communication was criticised for being rather
~ naive: the goals set and the measures proposed to meet these challenges were regarded as too
general and unrealistic against the background of the Union’s manifest inactivity in the above-

mentioned fields.™

Maybe due to the difficulty of moving beyond declarations of intent, not much attention seemed
to be given to the external dimension of asylum and migration in the aftermath of the 1994
Communication. - Invigotated by the Tampere Conclusions and the mandate to establish at
regular intervals a Scoreboard" to feview progress on the creation of an area of freedom, security

and justice, the Commission refocused its attention on a comprehensive approach to migratory

' GENERAL AFFAIRS COUNCIL (2437th Council meeting, Luxembourg, 17 June 2002), Provisional Version
9717/02 (Presse 178), http://ue.eu.int/Newsroom, p.12.

'' EUROPEAN COUNCIL, Seville, 21 and 22 June 2002, Presidency Conclusions, SN 200/02, par. 33-36.

12 COMMISSION, 23 February 1994, Communication Sfrom the Commission to the Council and the European
Parliament on asylum and immigration policies, COM (94) 23 final.

B Ibid., par.50. Measures proposed were among other things “the preservation of peace and the termination of
armed conflicts; full respect for human rights; the creation of democratic societies and adequate social
conditions; a liberal trade policy, which should improve economic condltlons in countries of emigration; the
effective use of the appropriate volume of development aid”. .

 E.g. FORTRESS EUROPE CIRCULAR LETTER (FECL), http://www.feclorg/circular/2302.htm.

'® For the last update of the Scoreboard, see: COMMISSION, 18 December 2002, Biannual update of the
scoreboard to review progress on the creation of an area of ‘freedom, security and justice” in the European
Union, 15774/02 JAI 311. The Scoreboard contains sections on “partnership with countries of origin” and on
“management of migration flows”. In the former, the main objective is the “assessment of countries and regions
of origin and transit in order to formulate specific integrated approaches”. The Commission is planning to
propose a regulation establishing a legal base regarding cooperation with third countries in the area of migration.
In the latter, one of the main objectives is “to establish a coherent European Union policy on readmission and
return. In general, the aim is to successfully integrate justice and home affairs in the cooperation progtammes
with third countries, e.g. the national and regional strategy documents adopted by the Commission.




movement. In the July 2001 Communication'® on an open method of co-ordination for the
community immigration policy, the following guidelines deserve attention. Concerning the
management of migration flows, one guideline aims at developing a comprehensive and co-
ordinated approach to migration management at national level with due consideration to
coherence with foreign and development policies. Another guideline, regarding partnership with
third countries, points at the integration of migration issues into relations with countries of
origin. ‘These issues have been elaborated in the November 2001 Communication'” on a
common policy on illegal immigration. The Commission proposes an ‘actors-in-the-chain
approach’ measures to manage migration ﬂows should be implemented at the beginning of the
migration chain, i.e. through partnerships with countries of origin."® As a next step, co-operation
should be further developed with transit countries. As part of an action plan for the fight against
illegal immigration, the concept of readmission agreements needs to be developed. Furthermore,
a teadmission clause should be inserted in all future Community association and bco-operau'on

agreements.w

The policy guidelines on readmission have further been elaborated in the April 2002 Green Paper
on a Community return policy on illegal residents.”’ Different from previous statements and
documents are the efforts made by the Commission to temper the ‘Fortress Europe’-criticism
atising from the readmission debate. Firstly, throughout the Green Paper the Commission
highlights that a European retum‘ and readmission policy. should be fully respectful of
international rules on human rights and human dignity.’ Secondly, although readmission and
retutn policy is a vital component in the fight against illegal immigration, it still remains one
dimension among others of a comprehensive EU migration policy towards third countries. As

such, a balance between admission and readmission needs to be sought.”

The most important and relevant Commission document, however, is the most recent one.

Respondiﬁg to requests made at the June 2002 Seville European Council, the Commission

'8 COMMISSION, 11 July 2001, Communication from the Commission to the Council and the European
Parliament on an open method of coordination for the community immigration. policy, COM (2001) 387 final.
7 COMMISSION, 15 November 2001, Communication from the Commission to the Council and the European
Parliament on a common policy on illegal immigration, COM (2001) 672 final.

'® Ibid., par. 3.3. “To that end, migration issues should be integrated in the existing partnerships, which are the
general framework of our relations with third countries.”

" Ibid., par. 4.8. ' : 7
% COMMISSION, 10 April 2002, Green Paper on a Community return policy on illegal residents, COM (2002)
175 final. :

*! Ibid., par. 2.4.

2 Ibid., par. 2.5.



delivered in December 2002 2 Communication® on Integrating migration issues in the European
Union’s relations with third countries. The objective is twofold: first, the evolution in the past
years — and especially since Tampere —~ on the external dimension of asylum and migration called
for a “more substantial and targeted contribution in the context of all Community external

relations policies, programmes and instruments”.**

Secondly, the European Council asked to
ptesent a report on the effectiveness of financial resources available at Community level for
repatriation of immigrants and rejected asylum seekers, for management of external borders and
for asylum and migration projects in third countries.

Without going into detail, two trends cleatly stem from' the Communication. To begin with, a
need to be more concrete and practical about the comprehensive approach had definitely
emerged. Time had come to move closer towards the implementation stage. The last thing
needed was another set of declarations of intent. In the Communication, the ‘Con‘lmission has
translated this need by first pointing out policies in place and policy developments, and then
focusing on the tesources available for certain elements of a comprehensive approach.

Secondly, when it comes to being more explicit about the external aspects of asylum and
migration, there seems to be a predominant focus on what can be classified under the
denominator of ‘management of migration flows’, not to say that the emphasis is cleatly being
put on the restrictive elements of the comprehensive approach. To be more kspeci\ﬁc, of the
financial resources programmed (2002-2006) for eexternal aid linked to the migration issue,
47.34% will be spent on management of migration flows, while only 13.01% will directly be
allocated to devélopment in the sense of téckling the causes of emigration”> These figures

obviously contradict the ‘catrot not the stick’ approach (with overall priority given to action on

root causes) intended by the Commission.

2.3. The Presidency of the Union /

From 1996 onwards, the EU Presidencies have issued programmes regarding external relations in
the field of Justice and Home Affairs. Most of these: programmes have been established in co-
operation with the prewous and the following Presidency, i.e. the so-called troika-format, to

ensure overall coherence and follow-up. The most recent one is the Greek Presidency’s

# COMMISSION, 3 December 2002, Communication from the Commission to the Council and the European
Parliament on Integrating migration issues in the European Union’s relations with third countries, COM (2002)

703 final.
# Ibid., p.7. The aim is to make a more or less concrete contnbutlon on this “relatlvely new trend” (Ibid., p.4).

% Ibid., Annex 2, Heading 4 of the financial perspective, p.51.



Programme on JHA external relations.”® In general, the Programme lists on-going and scheduled
activities between the Euro?ean Union and its partners abroad (on the European continent, the
American continent, in Africa and Asia) and international fora in the field of Justice and Home
Affairs.  Specifically related to asylum and migration, the Presidency visibly stresses the
management of migration flows. Priotity areas are the fight against illegal immigration and the

conclusion of readmission agreements with countries of origin and transit.

A Presidency with a major influence on the asylum and migration agenda was the Austrian
Presidency during the second half of 1998. The Presidency issued the nototious Strategy Paper”
that called upon the European Union to show “political muscle” in preventing refugee and
migrant influxes by means of foreigh policy action towards countries of origin ranging from
economic pressure to military intervention. Throughout the whole document, the Austrian
Presidency quite bluntly took up the basic assumption that migration influxes dramatically affect
vital security interests of the EU Member States, and aé such proposed restrictive (sticks rather
than carrots) co-operation with countries of origin and transit.‘ Especially the idea to
“supplement, amend or replace” the 1951 Refugee Convention invoked rﬁajot crticism from
human rights organisations.” And although much of the Strategy Paper had been dismissed in

response to the criticism, it still remained influential in the yeats to come.

2.4. General remark

For sure, the external approach to EU migration and asylum policy has evolved from a line of
thought in the beginning of the nineties to a hot issue in the present context. Declarations of
intent are making room for practical and financial evaluations. Implemeﬁtation depends on the
political willingness of the EU Member’ States and as for now there seems to be a broad
consensus on linking migration and asylum policy to the Union’s external relations. Even the
southern Member States, formerly not preoccupied with asylum and migration policy, are in line
with the current trend. Spain is concerned with‘migration‘frorn Morocco, Italy with its long and
porous borders, and for Greece migration from the Balkans is a priority. The phenomenon bf

migration is perceived as a security threat, and as such the policy measures foreseen appear in a

* GREEK PRESIDENCY OF THE UNION, 20 January 2003, Greek Presidency’s Programme on JHA external
relations, 5333/03 JAI 10 RELEX 7. Another Presidency document with reference JHA external relations is the
following: GREEK PRESIDENCY OF THE UNION, 24 January 2003, Programme of the Greek Presidency in
the fields of immigration, border control and asylum, 5672/03 JAI 18.

27 AUSTRIAN PRESIDENCY, 1 July 1998, Strategy Paper on immigration and asylum policy, from the
Austrian Council Presidency to the K.4 Committee, 9809/98 CK4 27 ASIM 170 limite. Second draft, 29
September 1998, 9809/1/98 REV 1 limite CK4 27 ASIM 170. Because of the criticism mvoked the second
draft changed the wording of some controversial proposals, without altering the essence.

% Ibid., point 103.



context of illegal immigration and migration management. Member States rally around restrictive
measures, which in the post-September 11" security environment seem to be less controversial

and find consensus mote easily.

3. Theoretical framework

After having presented an overview of the emergence and evolution of the external dimension of
EU asylum and migration policy, now an account needs to be given for this new policy area or
‘relatively new trend’ as the Commission recently called it in its latest Communication. I will set
out a theoretical framework providing an explanation for the policy innovation the cross-pillar
approach entails. Here, I will refer to the ideas on institutional innovation Stone Sweet,
Sandholtz and Fligstein (Stone Sweet 2001) have ventlated. In short, and among other, they
argue that external shocks, endogenous institutional development and policy entrepreneurship, or
a combination of them, lead to the creation of new policy areas in the European space. In my
oéinion, their theory is very well suited to clarify the policy innovation emerging at the junction
of EU migration and asylum policy and the Union’s external policies.

However, one factor needs td be added to this reasoning: the construction of the migration
phenomenon into a security concept has facilitated the cross-pillar hnk I will refer to this
process as the so-called ‘securitisation’ of naigration, a conception introduced and elaborated by
Wzver and very much related to the notions of societal identity and societal security (Wzver
1993) (Buzan 1998). Regarding migration as a security threat, Member States have been very
reluctant to admit migrants and asylum-seekets on their territories. Thetefore it is not surprising
that the focus has shifted from giving access to migrants and providing protection for asylum—
seekers to trying to solve the root causes of 1 rmgrauon and displacement in the countties of origin

and transit. At this pomt the realm of foreign pohcy has been entered.

3.1 Poﬁéy innovation _

3.1.1. Overcoming the state-centric versus supranational dichotomy |

European integration theory has made a shift from grand theoties that opposed state-centric and
intergoveﬁunental explanations to supranational accounts for the ‘iﬁtegrau'on process, to meso-
and micro-level ﬂleoﬁes that take a more governance oriented stance (Rosamond 2000: 109):
integration is being regarded as polity formation (Chryssochoou 2001: 97), and the study of the
European Union has éhanged its focus to public policy analysis (Bache 2001: 23). Specific policy

10



sectors and their institutional and organisational set-up have become the prominent objects of

tesearch.

Different theoties have succeeded in overcoming the state-centric/ supranational divide and
position themselves somewhere along the continuum that lies in between these exttemes. New
institutionalism, and in particular its historical institutionalist variant, holds the premise that EC
institutions, once created, lead a life of their own (Pollack 1996: 431). Gaps emerge in Member
States’ control over the integration process, and these appear difficult to undo (Pierson 1996:
131). The merit of institutionalism is the realisation that the power of national governments is
inéreasingly being constrained by a dense institutional environment and that the grand
iﬁtergovemmental bargains only account for part of the bigger picture (Pierson 1998: 58).
Multi-level governance as well points out the,‘limits on individual as well as collective national
government control (Hooghe 2001: 10). The European Union functions as a multi-level polity in
which “authority and policy-making influence ate shared across multiple levels of government —
subnational, national, and supranational” (Matks 1996: 342).

Also the theory of supranational governance tefets to the reduction of state capacity to control -
outcomes (Rosamond 2000: 126). In an expanding transnational society, supranationél
organisations and rules have the capacity to shape European integration (Sandholtz 1998: 6).
Growing institutionalisation provides the capability for specific policy domains with increasing

‘cross-border transactions’ to become more supranational (Sandholtz 1998: 16).

I quote these integration theoties here to illustrate to which tradition the theory on policy
innovation, which I will discuss below, belongs. Institutional or policy innovation as I prefer it,
leans heavily on institutionalist or governance-oriented accounts fdr integration and refers to
these more than once. However, aiming at the comprehension of the emergence or deepening of
specific policy ateas, the theory of Stone Sweet, Sandholtz and Fligstein goes further into detail

and offers a set of factors that act as stimuli for the innovation of policy.

3.1.2. Three factors
Stone Sweet, Sandholtz and Fligstein have devised a theoretical framework accountiﬁg for the ‘

emergence and institutionalisation of the European political space,_ which has grown into a .
supranational policy atena. The authots list some reasons why there has been room for
institutional change towards supranational governance at all (Stone Sweet 2001: 16). First of all,

the European actots have been mote than creative with the black-letter provisions of treaty law.

11



It is hatd to imagine that such a variety of poﬁcy fields has somehow originated from the Rome
Treaty. Moreover, supranational competencies have continuously been expanded, despite the
restrictive decision-making procedures: instead of constantly facing a stalemate ‘the European
Union has become a powerful regulatory state’. Finally, in these supranational arenas formal and
informal ways of co-opetation have been established enabling the numerous actors to ovetcome
their political differences.

Derived from institutionalist theory, the authots acknowledge the path-dependent” character of
mnstitutionalisation, and focus on two specific questions: first, on how institutional innovation
comes about, i.e. the emergence and development of new institutional sites of governance, and
secondly, on how the degree of institutionalisation of policy areas should be assessed.” It is the
very first question that is of major importance to this paper, since the main focus here lies on

institutional/policy innovation at the junction of migration policy and foreign relations.

Whereas the authors adopt a dynamic approach towards the institutionalisation of the European
political arena and concentrate on institutional change as such, the crvation of new policy areas is a
specific kind of institutional innovation/change. It constitutes an application of it. Thtee main
factors, acting as conditions to be fulfilled before institutional change takes place, have been
siﬁgled out.” * First of all, external factots or exogenous shocks affect the functioning of
organisations and their institutions. How otganisations respond to these shocks ot crises is vital
to their performance and survival. As such, changes in the external environment may lead to
policy innovation. Serving as fine examples in the field of migration, the removal of internal
border controls as a consequence of the creation of the Single Market, as well as the perceived
asylum crisis that peaked in the yeé.r 1992 have boosted the development of EU migration,
asylum and frontiet pohéy throughout the 1990s (Turnbull 2001). A mote recent example can be
found in the failute duting the Kosovo conflict fo establish 2 common temporaty prbtection

regime for displaced petsons, after which EU Member States wete more than determined to

% path-dependency does not make it possible to predict the outcomes of an institutional process, but merely
states “that the outcomes that do emerge will be powerfully conditioned by the process through which they were
generated” (Stone Sweet 2001: 17).

% In their assessment of the extent of institutionalisation, the authors try to find out what exactly the content of
the institutionalisation is, how stable it is, and in which way, i.e. through which mechanisms or processes, it has
taken place. ’

*! The authors talk about different ‘approaches’ to institutional change, instead of ‘factors’. In my opinion, these
‘approaches’ can be regarded as genuine conditions for innovation. As such, in the process of
institutional/policy innovation, causal linkages actually exist between the ‘factors’ and the institutional/policy
outcomes. ‘

32 A fourth ‘approach’ is being dealt with as well, i.e. the development of organisational relationships at the
meso-level. “The argument is that institutional change is partly brought about by the diffusion of organisational
repertoires of behaviour and models of action” (Stone Sweet 2001: 11). Since this research does not focus on the
organisational field at the meso-level, I will not pursue this matter in greater depth.
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make work of minimum standards for displaced persons enjoying temporary protection in case of

a mass influx into the European Union.

A second factor points out that policy innovation also can be thought of as an endogenous
process: within a given policy area interaction between actors increases and soon new ideas and
rules need to be sought for since the old ones are no longer satisfactory. Increased interaction
- has the same effect on relations between “different policy areas: ‘as more legislation and
jutisprudence may lead to tensions, co-ordination becomes indispensable. For example, in the
realm of EU foreign policy, the quest for co-ordination and coherence has been a major
preoccupation since the Maastricht Treaty. The vatrious foreigﬁ policy domains, ranging from
external trade to defence, are spread out across the first and second pillars and use different
institutional mechanisms and policy instruments. To help achieve éross-pﬂlar cohérence, the
Commission has pursued a policy of embedding different matters of external policy into EU
partnerships, agreements or policies (Smith 2001: 185). This strategy has recently expanded to
also include elementé of Justice and Home Affairs. As such, these partnefships have already

setved as 2 common ground for integrating migration and foreign policy issues.

Thirdly, the effects of policy entrepreneurship on innovation should not be underestimated.
The skilled social action of policy entrepreneurs is crucial to the construction of new policy areas
or to the re-construction of existing policies liable to change. These specific actors generate fresh
ideas and new frames for co-operation, but need to have sufficient authority to sell their
aspirations to the other actors in the institutional setting. With the promulgation of their
programmes, EU Presidencies emphasise certain policy fields in which they will try to make
substantial progress, and as such can be very influential in the process of policy innovation. For
example, the highlighting of migration and its root causes by the Finnish Presideﬁcy and
consequently the adoption in Tampere of a comprehensive approach towards migration. Also,
the weight attached to illegal immigration by the Spanish Presidency during the first half of 2002
has led to a new step in the process of integrating immigration policy into the Union’s relations

with third countries.

3.2. Security discourse
3.2.1. Securitisation of migration and asylum
Ever since the abolition of internal frontier controls, the EU Member States have been discussing

the topic of the so-called ‘compensatory measures’. Since the very start of European policy on
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migration and asylum, these matters have been dealt with within such a framework. The origin
~of migration and asylum policy Hes in the spillover of the economic project of establishing an
internaf market into an internal secutity project (Huysmans 2000: 752). By underlining the
criminal activities related to free movement, migration and asylum were baptised security issues
within the European integration process (Guiraudon 2000: 260). Connecting migration and
crime raises public feat. Irﬁmigtants, asylum-seekers and refugees are perceived as contributing

to the security deficit within a bordetless Europe (Turnbull 2001: 213).

Whereas migration into the European Union is regarded as a security threat and refugee flows as
a threat to peace, these issues acquire the status of high politics. This politicisation is obviously
negative and renders inclusion of thitd-country nationals extremely difficult. Migration becomes
a meta-issue, cause 6f many problems. Complying with the public demand for greater security,
the Amsterdam Treaty sets as objective to maintain and develop the Union as an Area of
Freedom, Securify and Justice (den Boer 2000: 513). Among other issues, appropriate measures
with respect to migration and asylum are envisaged to guarantee the free movement of petsons.”
As such, the link between migratory movement and secutity has been codified. The European
Union itself has formally taken over Member States’ discourse on the ‘securitisation’ of migration

and asylum ?olicy (Kostakopoulou 2001: 130).

The events of September 11" have even intensified this link. Now and more than ever, there
seems to be a broa& consensus among Western States that Wants and refugees constitute
more of a threat than an asset and that they actually pose a sécurity risk (Gibney 2002: 41). Here,
the discourse on whefher Europe currently is a “fortress’ ot a ‘sieve’ comes to the fore. The least
that can be said is that, at European Union level, the proponents of a ‘sieve Europe’ seem to be
gaining ground, as the general trend of Union policy on migration and asylum is to increase legal
obsfacles to entering EU territory (Bigo 1998: 157).

3.2.2. The construction of security

Clarifying ﬁhe process of securitisation, reference has to be made to the wotk of Waver. The
author explains ‘secutity’ as “a practice, a specific way of framing an issue” (Waver 1996: 106).**
The securitisation of a certain issue entails depicting it as a matter of absolute priority, as an
existential threat that needs to be dealt with. As such, the actor behind the securitisation

demands the power to tackle the security issue by extraordinary means, e.g. by restricting human

*3 Treaty on European Union (as amended by the Treaty of Amsterdam), article 2.
** This way of framing an issue is known as ‘issue constructivism’.
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rights of migrants and asylum-seekers, by blocking their access to the tettitory of the European
Union. Thus, security functions as a ‘self-referential practice’. Security is not a matter of
objectively measuring the setiousness of a threat (Cederman 2001: 249). Instead, “it is self-
referential because it is in the practice that the issue becomes a security issue” (Waver 1996: 107).

Labelling something a security issue is a choice.

Implicit in securitising an issue is that the success or failure of tackling the cotresponding threat
affects the survival of what is existentially threatened. - Security discourse aims at elevating the
issue at stake to the level of urgency so it becomes legitimate to overrule normal political
procedures. - To illustrate this, it is striking to see how many EU asylum law provisions referting
to standards of treatment for asylum-seekers are supplied with detrogation clauses in case national
security or public order are at risk. To a state, security is all about sovereignty. Sovereignty is the
criterion for a state to be a state at all, a subject of the international political structure. To a
society or community, sutvival is a matter of identity. If a society has lost its identity, what it
intrinsically is, it has not survived. Migration is being linked to ‘societal security’: it is perceived as

a threat to the identity of the community.

It is not surprising that the European Union, in the process of evolving towards a genuine
political and secutity community, is now focusing on the exclusion of third-country nationals
(Monar 2000: 27) (Waever 2000: 250). Inherent to constructing a community based on identity
seems to be the exclusion of non-members (Neumann 1998: 399)* * Since migration is
regarded as an existential threat to the survival of the political community, EU legislation is
cutting back the rights of third-country nationals (Huysmans 2001: 203). A trade-off seems to
exist between security aﬁd other values, e.g. rights of immigrants and asylum-seekers. At this
point a paradox emerges. The fight for human rights constitutes a crucial element in the identity
of the European Union towards the outside world. How then can the European Union reconcile

its respecf for human rights with a repressive migration and asylum policy? The European Union

is in the process of undermining its human rights identity (Gowlland-Debbas 2001: 222). It goes

3 Identity is relational, explains Neumann. It is the “relation between two human collectives, that is, it always
resides in the nexus between the collective self and its others, and not in the self seen in isolation”.

3¢ Adler clarifies that “international organisations can be a site of interest and identity formation. Particularly
striking are those cases in which regional organisations have been established for instrumental reasons and later
and unexpectedly gained an identity component (...)”. In my opinion, identity formation in the European Union
clearly constitutes an application of his hypothesis. Adler, E. (1997). "Seizing the middle ground:
constructivism in world politics." European Journal of International Relations 3(3): 319-363.
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without saying that desecuritising migration and asylum policy would be beneficial to the rights of

migrants and asylum-seekers (Huysmans 2000: 162).

The construction of a European Union security identity manifests a specific implication for the
overall integration process. Europe’s identity gives evidence of a notable security dimension.
The ability of -the European Union to offer resistance to threats is critical to its survival
European integration as such can be seen as the political aspiration to establish and strengthen
the EU identity. The alternative, fragmentation, would ciearly signify a failure to do so. Bringing
in the security argument gives urgency to the integration project, because its alternative is
fragmentation. This way, integration acts as the referent point for a secutity rhetoric of ‘Europe’,
since its success not only determines how Europe will be, but in first instance whether Europe

will be at all (Wever 1996: 128).

3.2.3. A facilitating factor
The previous paragraphs serve as an introduction on the concept of ‘secutitisation’ and the
effects of security discourse. Specifically relevant to this paper is that the securitisation of

migration seems to facilitate the integration of migration and foreign policy.

The concept of sociefal security, related to the question of identity, has enlarged the notion of
security. Labelling migration as a new security risk, in other words the securitisation or even
ctiminalisation of migratién, has led to a rethinking of what exactly internal security means.
Threats to internal security do not only seem to originate from the “inside’. The realisation that v'
the inside adversary, i.e. the immigrant or asylum-seeker, is coming from the outside provides
that internal security goes beyond borders. It is ‘transversal’ (Bigo 2000: 173). As a consequence,
internal security agencies (national police, military police, customs, border guards) are nowadays
looking for their internal enemies beyond borders, for example in the fight against trafficking of
illegal migrants. The other way around, external secutity agencies (army, secret setvice) ate
looking inside the borders for enemies coming from the outside. As such, it is becorning difficult
to differentiate between intetnal and external security: they get blurred. Bigo gives a name to the
tecent phenomenon, ie. the transnationalisation of security. In the case of internal security, it

implies that it can no longer be reduced to the national tetritory. The sphere of internal security
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has expanded to also include migratory flows.’ A security continuum has emerged in which

cross-border migration and crime become an increasing preoccupation.

The same realisation as the one mentioned above, also from a securitarian point of view, has
started off a process of emphasising the external aspect of immigrant and refugee reception
(Lavenex 2001: 855) The idea is to anticipate migratory flows, to counter migtation at the
source, to prevent ﬂlght in the reg10n of origin, and is commonly known as the ‘root causes
approach’. This implies that immigration and refugee policy are no longer confined to the field
of Justice and Home Affairs. Instead, it is becoming a foreign policy priority. Tackling the root
causes of migrationbinvolve/s the elaboration of strategies towards countties of origin and transit.
While the ultimate goal is the management of migratory flows, the instruments used fall under
the Common Foreign and Security Policy and the Union’s development policy. Today, this kind
of foreign policy co-operation is developing into one of the most dynamic aspects of 2 common
immigration and refugee policy. In the words of Lavenex, “the prevention-oriented approach is
likely to becomevrthe focal point of an eventual common European refugee policy” (Lavenex
2001 870). The undetlying rationale is reactive: the intention is to keep foreigners out. The
securitisation of migration has resulted in two’trends: first, migration and asylum policy have
become more restrictive, and second, it has facilitated the relation between migratory flows and
the Union’s external policy. In the overall theoretical framework of this paper, the securitisation
’ of migration is a fourth, facilitating factor in the process of policy innovation at the junction of

migration and foreign policy.

3.3. Two hypotheses _

From the perspective of EU integratioh theories and the diécourse around security four factors
(independent variables) have been discerned. Together they account for the emergence of, or
‘even better the search for, a comprehensive, cross-pillar policy (dependent variable). These
factors result from two hypotheses. First, from the perspective of institutionalism and
supranational governance, we assert that the combination of externalv factors or shocks,
endogenous institutional development, and policy entrepreneurship leads to policy innovation,
and here specifically in the field of a cross-pillar approach to migration, asylum and external
relations. In a second hypothesis, from the point of view of constructivism, we assume that

the construction of migration into a security concept (i.e. securitisation of migration) has

*" For example, new practices emerge such as the creation of liaison officers and police attachés in embassies.
The idea is to proactively target certain categories of persons, who are believed to become engaged in criminal
activity after migrating to the European Union.
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watered down the boundaries between internal and external security and as such facilitated the

link between asylum, migration and foreign policy.

While this link has recently been established, the implementation of a root causes approach will
remain problematic for quite some time. In the EU structural set-up, the policies and
instruments part of a possible preventive approach are spread actoss pillars. There is obviously
need for cross-pillar co-ordination. In the next section we will introduce four case studies of the
external dimension of EU asylum and migration policy. In future résearch we intend to put the
hypotheses empirically to the test by means of an ahalysis of these four cases. We aim at being
able to understand the cross-pillarisation in a better way in order to ultimately assess the needs of

a successful and truly comprehensive asylum and migration policy.

4. Four case studies

The external dimension of Justice and Home Affairs is a large policy area. Although the external
aspects of asylum and migration are just a part of this, they still embody a diversity of policy
measutes. For this reason, it is necessaty to narrow down the scope of research and examine
~ only a few measures in depth. We have selected four case studies that are to a large extent
representative for the whole external dimension of asylum and migration. The cases .display a
different degree of comprehensiveness or cross-pillatisation, and inherently focus on diverse
policy aspects: a case or policy measure can either have a geographical focus (i.e. directed towards
a certain country or region of origin or transit), an intrinsic cross-pillar focus (ie. the aim is
explicitly to deal with a cross-pillar policy subject), ot a structural-institutional focus (i.e. to call a
sttuéture into being that brings about cross-pillar co-ordination). The most comprehensive of
the four case studies is the High-Level Working Group on Asylum and Migration. All three
policy aspects are focused upon and its Action Plans are ctoss-pillat instruments, although the
implementation of them remains problematic. The three remaining cases are: clauses and
agreements on migration management and readmission, co-operation with the Balkans on asylum
and nﬁgraﬁon, and temporary protection of displaced persons in case of a mass influx, the latter

being a story of missed opportunities when it comes to establishing a ctoss-pillar approach.
4.1. The High-Level Working Group on Asylum and Migration

In December 1998, the General Affairs Council ptior to the European Council in Vienna

established the High-Level Working Group on Asyhim and Migration (HLWG) and tasked it
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with the drawing up of Action Plans for certain countries out of which significant numbers of
immigrants and asylum-seekers artive in the European Union, with the aim of addressing the root
© causes of migration and flight in a comprehensive, integrated cross-pillar approach. The HLWG
drew up Action Plans for Afghanistan and the region®™, Iraq®, Morocco®, Somalia*' and Sti
Lanka® that were adopted by the General Affairs Council on 11 October 1999 and endorsed by
the European Council in Tampere on 15 and 16 October 1999. Due to the crisis in Kosovo, the
draft Action Plan for Albania and the region®” was not complete at that time. The General
Affairs Council adopted it afterwards in June 2000. The Action Plans can be consideted as a first
attempt by the European Union to define a comprehensive and coherent approach with respect

to the situation in a number of important countries of origin or transit.

A report on the implementation of the Action Plans had to be submitted to the Nice European
Council in December 2000.% For this reason, with a view to implementing the Action Plans, the
HLWG made a list of possible actions for the year 2000. The measures for co-operation with
the countries of origin or transit can be divided into three categories: foreign policy, development
and economic assistance, migration and asylum policy.* The report to the Nice European
Council gave evidence of essential insights with respect to implementation. In order for
implémentation to be effective:
v' the approach needs to be comptehensive, maintained over the long-term and responsive
to changes of situation;
v’ the Council, the Commission and the Member States need to wotk closely together in a
co-ordinated manner; |

v the necessary financial and human resoutces need to be agreed upon;

<

expertise and insight from divetse policy fields have to be brought together;
v" consultation and co-operation need to be established with the relevant international

organisation;

® HLWG, Action Plan for Afghanistan and neighbouring region, 11424/99 JAI 73 AG 28, 30 September 1999.
¥ HLWG, Action Plan for Irag, 11425/99 JAI 74 AG 29, 30 September 1999.

“HLWG, Action Plan for Morocco, 11426/99 JAI 75 AG 30, 30 September 1999.

T HLWG, Action Plan for Somalia, 11427/99 JAI 76 AG 31, 30 September 1999.

2 HLWG, Action Plan for Sri Lanka, 11428/99 JAI 77 AG 32, 30 September 1999.

“* HLWG, Draft Action Plan for Albania and neighbouring region, 7886/1/00 JAI 40 AG 41, 6 June 2000.
“HLWG, Report to the European Council in Nice, 13993/00 JAI 152 AG 76, 29 November 2000.

“ HLWG, 8939/00 JAI 60 AG 46, 30 May 2000.

“ Important components of a comprehensive approach are protection of human rights, support for
democratisation and the rule of law, social and economic development, alleviation of poverty, support for
conflict prevention and reconciliation, co-operation with the UNHCR and human rights organisations,
observance of refugees’ and asylum-seekers’ rights to protection, integration of migrants and the fight against
illegal immigration (inter alia through Community readmission agreements).
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v’ a genuine partnership must be established between the countries of origin or transit and

the European Union, based on reciptocity, dialogue, co-operation and co-development.

One of the obstacles to effective implementation has meanwhile been solved. In 2001, 2 new
budget line (B7-667) has been created to support ‘Co-operation with third countries in the area of
migration’. The overarching objective of the budgef line will be to influence migratory
movements through preparatory actions. Also, the mandate (‘terms of reference’) of the HLWG
has been enlarged.”’ It has been officially assigned to iﬁvestigate the link between migration and

development and to extend its geographicél scope.

The Action Plans as well as their implementation measures have been ctiticised by the European
Patliament, NGO’s and the media. Next to the ctitique that the implementation of a cross-pillar
approach is a quasi-insurmountable task, most of the attention goes out to the manifest emphasis
'in the Plans and measures on the secuﬁty component: the measures are said to be clearly
imbalanced, with a strong weight given to measures devoted to prevent migration into the EU
tetritory, especially the conclusion of readmission agreements. The security of the EU Member
States and not development in the countries of otigin or transit would be the major concern.
This criticism matches the logic of the securitisation of migration: it has facilitated the link with

foreign policy, but the impact on migration and asylum pblicy has been mainly restrictive.

4.2. Clauses and agreements on migration management and readmission

The Amsterdam Treaty has empowered the European Community to regulate repatriation of
illegal residents.® This new competency resulted in the adaptation of the existing rules” on
readmission” clauses. In December 1999-, the Justice and Home Affairs Council adopted the
Decision” on readmission clauses in Community agreements or mixed agreements. These
clauses are merely ‘enabling’ clauses: they are only intended to commit the contracting parties to
readmit their own nationals, third-country nationals and stateless persons. How this will actually

proceed is left to implementing agreements. A novelty is that these clauses need to be inserted in

47 COREPER, 30 May 2002, Modification of the terms of reference of the HLWG, 9433/02 limite JAI 109 AG 20
ASIM 18.
“ Article 63 (3)(b), Title IV, EC Treaty.

Conclusions on readmission clauses in Community agreements (between EC and third countries), 12509/95
RELEX 45, and Conclusions on readmission clauses for mixed agreements (between EC, Member States, and
third countries), 4272/96 ASIM 6 COR 1.

50 Readmission can be defined as the decision by a receiving state on the re-entry of an individual.
5l COUNCIL OF THE EUROPEAN UNION, 2 December 1999, Decision on readmission clauses in Community
agreements or mixed agreements, 13461/99.
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all future Community or mixed agreements.”

The Conclusions of the Eutopean Summit in
Seville stressed this once again: any future co-operation, association ot equivalent agreement
should include a clause on joint management of migration flows and on compulsory readmission
in the event of illegal immigration.” Following the Seville Conclusions, the Council defined a list
of essential elements, which a clause should contain. One of these elements is the future

conclusion of readmission agteements.**

Such agreements are definitely a step further than the introduction of readmission clauses.
Récently, the first ever readmission agreement has been sighed between the European
Community and Hong Kong.*® The Commission has already been authorised to negotiate other
Community readmission agreements with Sri Lanka, Macao, Pakistan, Russia, and Ukraine,
Negotiations with China, Albania, Turkey and Algeria will soon be started.’® ** The main
problem concerning the conclusion of readmission agreement is that they are seen as being in thé
sole interest of the Community. For this reason the Commission® has pointed out that the -
Community should provide incentives to obtain the co-operation of the thitd countties involved.
‘Leverage’ is needed: readmission negotiations and agreements can ohly succeed if they are part
of a broader vco—operration agenda. On a country-by-country basis, specific accompanying
support and . incentives should be granted, although the (financial) margin of manoeuvre is
limited.

32 This has already happened for agreements with Algeria, Armenia, Azerbaijan, Croatia, Egypt, Georgia,
Lebanon, Macedonia, Uzbekistan and the Cotonou Agreement between the EU and the ACP-countries.

3 EUROPEAN COUNCIL, Seville, 21 and 22 June 2002, Presidency Conclusions, SN 200/02, par. 33.

> COUNCIL OF THE EUROPEAN UNION, 18 November 2002, Intensified co-operation on the management
of migration flows with third countries, 14183/02, par. 8. The Council also agrees that “until negotiating
directives have been given to the Commission to negotiate a readmission agreement, the country concerned
should be ready to conclude a bilateral agreement with a Member State (...)".

3 COUNCIL OF THE EUROPEAN UNION, 8 July 2002, Council Decision concerning the signing of the
Agreement between the European Community and the Government of the Hong Kong Special Administrative
Region of the People’s Republic of China on the readmission of persons residing without authorisation, 9083/02
MIGR 42 ASIE 12.

8 DANISH PRESIDENCY OF THE UNION, 2 July 2002, Road map for the follow-up to the conclusions of the
European Council in Seville — Asylum, Immigration and border control, 10525/02 limite JAI 152 ASILE 35
MIGR 63 FRONT 64 VISA 107, point 3 and 4.

57 These countries have been selected on the basis of criteria for the identification of thzrd countries with which
new readmission agreements need to be negotiated. GENERAL SECRETARIAT OF THE COUNCIL 15 April
2002, 7990/02 limite MIGR 32.

%8 See Green Paper on a Community return policy on illegal residents, par. 4.1.1. and also Communication on
Integrating migration issues in the European Union’s relations with third countrzes p. 25.
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4.3. Co-operation with the Balkans on asylum and migration

Since 1999, the countries of the Western Balkans™ have been part of the Stabilisation and
Association Process. Aiming at regional co-operation between the participating countries and
‘maybe even future accession to the Union (through the conclusion and implementation of
Stabilisation and Association Agreements), the EU is showing its long-term commitment to the
region both in terms of political effort and financial and human resoutces. One of the EU’s
policy objectives is to “tespond effecd&ely to the common threats to the region’s and the EU’s
security which come from organised crime, illegal immigration and other forms of trafficking”.*
The Final Declaration of the November 2000 Zagreb Summit recalled the intention to closely co-
operate on Justice and Home Affairs issues such as illegal immigration and trafficking.”" In
response to the Zagreb Summit; the European Union and the five countties of the Western
Balkans signed the Sarajevo Joint Declaration regarding. regional co-operation in the area of
asylum and immigration.” |

The Former Yugoslav'Republic of Macedonia (9 April 2001) and Croatia (29 October 2001) have
alteady signed Stabilisation and Association Agreements. These Agreements contain a specific
chapter on Justice and Home Affairs with provisions on asylum, legal and illegal immigration,

and a readmission clause.® %

In general, the European Union is making efforts to extend its role in the JHA sphere through
co-operation with its strategic partners, like the Balkans, both through the insttuments devised

(here the regional programme of the Stabilisation and Accession Process) and the financial means

%% The five countries of the Western Balkans are: Albania, Former Yugoslav Republic of Macedonia, Bosnia and
Herzegovina, Croatia, and Serbia and Montenegro (formerly known as Federal Republic of Yugoslavia). The
Stabilisation and Association Process is financially supported through the CARDS-programme (Community
Assistance for Reconstruction, Development and Stabilisation).

% EUROPEAN COMMISSION, The EU’s actions in support to the Stabilisation and Assoczatzon Process ‘
http://www.europa.eu.int/comim/external_relations/see/actions/sap.htm.

61 Zagreb Summit, 24 November 2000, Final Declaration,

http://www.europa.eu.int/comm/external _relations/see/sum_11_00/statement.htm. Illegal immigration and
trafficking via the so-called ‘Balkan route’ is a major concern to the European Union. )

8 Joint Declaration by the European Union, Albania, Bosnia and Herzegovina, Croatia, the former Yugoslav
Republic of Macedonia and the Federal Republic of Yugoslavia on the follow-up to the Zagreb Summit
regarding regional co-operation in the area of asylum and immigration, Sarajevo 28 March 2001, 7366/01. The
Declaration contains a commitment to readmit illegal residents who are nationals of the participating states.

% COUNCIL OF THE EUROPEAN UNION, Stabilisation and Association Agreement between the European
Communities and their Member States, of the one part, and the Former Yugoslav Republic of Macedonia, of the
other part, 26 March 2001, 6726/01 limite YU 6 COWEB 20, Title VII Justice and Home Affairs.

% COMMISSION, Proposal for a Council Decision concerning the signature of the Stabilisation and
Association Agreement between the European Communities and its Member States and the Republic of Croatia
on behalf of the European Community, 9 July 2001, COM (2001) 371 final, 2001/0149, Title VII Justice and
Home Affairs. COUNCIL OF THE EUROPEAN UNION, Stabilisation and Association Agreement between the
European Communities and their Member States, of the one part, and the Republic of Croatia, of the other part,
11169/01.
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available (CARDS).” Moreover, the European Union attaches great importance to the Balkan
area. 'The Balkans are a key priority to the curtent Greek Presidency. For this reason, the
Presidency has planned a summit (Thessaloniki, 21 June 2003) between the EU and the countries
of the Stabilisation and Association Process. One of the objectives is to encourage JHA co-
operation with the region as a whole.® The way in which this co-operation is organised will
conttibute to its success. At EU-level, the setting up of a cross-pillar working structure is

deemed to be vital to the coherence of external EU action in JHA matters.’

4.4. Temporary protection of displaced petsons in case of a mass influx

On 20 July 2001, the EU Ministers of Justice and Home Affaits signed the longawaiteci68
common instrument on tempotary protection. The Council Directive® establishes a set of
minimum standards for the beneficiaries of a temporary protection regime and some provisions
for ‘burden-sharing’ between the Member States. The main idea behind this exceptional scheme
is to offer immediate temporary protection, in case of a mass influx into the European Union, to
displaced persons who cannot return to their country of origin, in particular if there is also a risk
that the asylum sysfem will be unable to process this influx without advetse effects for its
efficient operation. However, what has not been emphasised, is that temporary protection can

only be as much as an intermediate step part of a comptehensive approach.

The first objective of a comprehensive approach entails addressing the root causes (or ‘push’
factors) of involuntary population movements through concefted preventive measures varying
from the promodon 6f human rights, good governance and sustainable development, to early
warning, preventive diplomacy and humanitarian intervention. Possible root causes, amounting
to increased migration and refugee flows, can be poverty, wat, civil strife, demographic pressure,

‘underdevelopment and envitonmental degradadoﬁ. Also, the phenomenon of ‘failed States’,

5 BELGIAN PRESIDENCY OF THE UNION, 6 December 2001, Evaluation of the conclusions of the Tampere
European Council, 14926/01 limite JAT 166, p.11. '

% GREEK PRESIDENCY OF THE UNION, Working document: Greek Presidency priorities for the Western
Balkans, http://www.eu2003.gr/en/articles/2003/1/13/1487/. An area of concern is the return of refugees and
displaced persons that fled during the conflicts in Bosnia-Herzegovina and in Kosovo.

7 SPANISH PRESIDENCY OF THE UNION, 3 January 2002, Multipresidency programme for external
relations in the field of Justice and Home Affairs (2001-2002), 5004/02 limite JAI 1. Mindful of this, the
recently established ad hoc Working Party on trafficking in human beings and illegal immigration on the Balkan
route is reporting on its findings and conclusions to SCIFA, HLWG, CATS and COWEB (see p.12).

58 The establishment in the EU of a temporary protection regime was already under discussion during the conflict
in ex-Yugoslavia. However, no agreement had been reached. As such, during the Kosovo crisis still no EU
instrument was in place giving a harmonised statute to displaced persons.

% COUNCIL OF THE EUROPEAN UNION, Council Directive 2001/55/EC of 20 July 2001 on minimum
standards for giving temporary protection in the event of a mass influx of displaced persons and on measures
promoting a balance of efforts between Member States in receiving such persons and bearing the consequences
thereof, Official Journal L 212, 07/08/2001, p. 12-23.
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where authorities are unable to guarantee a minimum of security and where widespread violence
such as ethnic cleansing takes place, constitutes a growing concern.

However, when despite the preventive efforts displacement does occur, temporary protection for
the displaced persons needs to be offered by the host countties, accompanied by ‘burden-sharing’
between them. It has to be emphasised that temporary protection is metely an intermediate step
in the whole chain of the comprehensive approach. The temporaty protection offered is
provisional on the duration of the conflict and gives the countties involved time to reflect on
durable solutions. Temporary protection should never be deemed as a solution in itself, but as an
intermediate step towards an eventual and perrnane‘nt solution. -

To host countties, the possibility of return as a durable solution is preferable. This is most likely
to happen when the period of protection has been short and the causes of the displacement have
been resolved. Other long-term solutions involve the integration of the displaced persons and
refugees in their host country, through indefinite residence permits and perhaps naturalisation

where desired, or the reséttlement to more distant States.

A comprehensive approach to temporary protection is inherently cross-pillar. Only the fact that
teliable information on the conditions in the country of origin is indispensable as to establish the
existence of a mass influx and consequently a temporary protection regime, as well as to end such
a regime when the situation in the country of origin is such as to permit safe and durable return.
In a broader perspective, a common temporary protection regime can only be #mporary if the
European Union Member States jointly engage in the country of origin to solve the root causes
of flight. So far, the comptehensive approach has been largely ignored. No references to such
an approach have been mentioned in the Directive. Future research will point out why cross-
pillarisation in the case of temporary protection — in contrast to the other cases — has not been

accomplished, i.e. why the four above-mentioned factots have not (yet) been fulfilled.

5. Concluding remark

The case studies serve merely as an introduction to future research on cross-pillarisation at the
intersection of EU migration and asylum policy and the Union’s external relations. On the basis
of EU document analysis and interviews with EU policy-makers we hope to collect sufficient and
valuable information to test the theoretical assumptions and make conclusions on how to achieve

a successful and cross-pillar approach to the phenomenon of migration.
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