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EKPLANATORY % MORANDUM

Art1cLe 227/ (2) of the EEC Treaty provxdei that only somt of its

\—prov1s1ons were to take effect 1mmed1atety in the French overseas department,.

The Council was to determane before 1 January 1960 the conditions under which

‘the other provwszons of the Treaty, 1nctud1ng thoseretat1ng to tax, ‘were to

\*vappLy. Prior to the Judgment of the Court of Just1ce in case 148/77 (Hansen
and Balle.V.Hauptzollamt FLensburg) det1vered on 10 October 1978, the two-year =

period referred to in Article 227 (2) was nou-jnterpreted as a strict time
Limit. Accordihgty,.wherevnb Council decision had been adopted, a Treaty
provision could not, by imptication; be applied»to the overseés‘departments.'

This was the 1nterpretat1on accepteu by the Counc1L when adopting

‘fthe vath VAT Directive (1) on 17 May 1977. In th1s case such an 1nt9rprcta~

V\t1on is clear from the work: carried out w1th1n the relevant Council Working

Party and is to be found 1n part1cutar in document T/494/76(JUR}(f1u) of
10 June 11976.. k g o

S1nce Article 3 (1) ef the D?:‘,"Je, ieat1ng with terrwtorwaL
pL1catnon, contained a reference to xrtﬁﬂLe 227 of the Treaty for defining

‘the territory of the countrx of each Member Stai it was unnecessary there=

fore to include in Article 3 (2), as requested L, ne french delegation, the

French overseas departments among the national territories excluded from the -

- scope of the VAT. -

The Court of‘Justire, setf%ng aside the eartier'interpretaﬁion,
held in the abovementwoned case that after the exp1ry of the two-year pervod
,prov1ded for in Article 227.(2) the prov151ons of the Treaty and secondary
Law apply automatically to the cverseas terrwtorves, wh1Le«acknowLedg1ng,
'howéver, thaév"in order'to make due'éLLOWance for the speéiéL;geographic,
economi¢ and social situé@iohlof thbse departments’, provisions could be

, R :

A

(1) 04 n® L 145 of 13 June 1977 -



adopted after the exp1ry of:the two-year per1od commensurate to. "the spec1f1c

- requ1rements of those parts of the French territories”

The s1tuat1on referred to by the Court in its judgment of 10 Oc-

'tober 1978 was in essence the reason for the Counctt s dec1s1on not to 1ncLude e

“the overseas departments in the scope of the Sixth- Dwrect1ve.

The Court' s 1nterpretat1on of Art1cLe 227 of the Treaty therefore
”requ1res, if the Councwt' wishes expressed when adopttng the S1xth D1rec-
\t1ve are to be observed, an amendment of Article 3 (2) of the dtrect1ve by
"‘add1ng the French overseas departments to the List of national terr1tor1es,t»

¢

exctuded from the scope of the -common system of vaLue added tax.

B Th1s amendment does ‘not _however amount to an amendment of the
~'substance of the d1rect1ve. Since it is a purety format one the proposed
amendment may therefore take effect on the date of entry into. force of the
S1xth Directive, which was postponed unt1l 1 January 1979 by the N1nth :
cOunc1L D1rect1ve of 26 June 1978 (1).1

(1) 0J n° L 194 of 19 July 1978, p. 16
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ProposaL for an ELeventh Counc1L Dtrect1ve on the harmon1zat1on
of the laws of-the Member States relating to turnover taxes -

R S ExcLus1on of the French overseas departments from the scope of
o B D1rect1ve 77/388/EEC

. / N \‘Y / - A ‘/
THE COUNCIL OF THE EUROPEAN COMMUNITIES,

‘Having regard to the Treaty eetablishing’the“EUropean Economic Community,.

‘and in particutar paragraph‘z of Article 227 thereof,
Hav1ng regard to the proposat from the Comm1ss1on,

_ whereas the prov1swons of the EEE Treaty and‘secondary Leg1slat1on apply
,% - . in the French overseas departments unless a dec1s1on is taken by the Commu~
” . nity 1nst1tut1ens adopting measures part1cuLarLy su1ted to the economic and
social conditions of those departments ; . :

whereas for reasons'eonnected with the1r'geographic,;economic and social
situation, the French overseas debartments should be excluded from the scope
of,the common system of vaLue added tax, as estabt1shed by Council Directive -

77/388/EEC1,

“= " HAS ADOPTED THIS DIRECTIVE : ,
N t Article 1

v - A fourth indent as follows is added to Article 3 (2) of Directive
| - 77/388/EEC : - o A

" - Republic of France: '
The overseas departments”.

~Article 2
‘ s , DN S *
'AThis,Dirégtive‘shaLL‘appLy with effect from 1 January 1979.
Article 3

This Directive is addressed tcgthe Member States.

o -

04 0O L 145 of 13 June 1977
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