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Rulinss gl the CoPrS ol_jllrettce
concerning the sociaL security of migran! wogkerE

During December L96? the Court of Jueitice handed down its
rulings in four cases..eoncerning the social oecurity of migrant
rorl<ers. The Courtihb.d been aeked'for preLtmLnary ru3-ings on the
interpretation of provisions containe4 in Regulations No€. J and 4.

The rulings are sunmarized below:

rr Case 14/6?, llvel-chner)

Articfe 28 and Annex G of EEC CounciJ. Regulation i,lo, 7 on
the social securlty of nigrant worker's ao nJt bb3-ige the
instltutlons of, the German Federal. RepubJ-j.c to take into account
a qu'al"ifying period conpleted under the Legis1ation of another
l4ember State when detenuining whether rfequtva1ent periodsrl
(Ersatzzeiten) in the German J.egal- sense should be taken ii.rto
account . ,

II. Case 19,/52 (Vaq der Vecii!)

A worker enployed on'the tdnitory of qne Menber State but
living on the territory'of another Mernber State and using
transport paid fbr by hls enployer between his home and place of
work remains sirbjectl., under ArticLe 12 of ReguS.ation No. J1 to
the LegisLation of the first Statel €vell for the part of the
journey raade in the state where he l.ives and. where the enter-prise hae its registered office.

Under Article 12 of Regulatlon No, 3t Member States other
than that on irhose. territory the worker ls empLoyed. are forbidden
to apply their soci+l security legj.sl"ation to hin when such
application wouLd entail hn increase in contributions for v,rage-
and salary-earners or their enpJ.oyers not compensated for by
addj.tional socLal protection.

The courts are not bound by the decislsns of the .Ad.ministrative
Committee ia pursuance of Artj_cte 43{d of Re6rr1ation No. j.
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In the version prlor to Regulatlon No, 24164, Article
of ReguS-atior No. J (giving exceptions to the rule undet

L)\ a)

Article 12 for workers detached by an enterprise established
another country) appl,ies to the detached worker exclusiveLy
regards enployment on the teritory of a Member State other
than the Menber State on whose territory the establishment i.there
he nornal-ly works is sltuatedl provid.eti the probabLe duration of
his ernplo;rment on the territory of the first State does not
exceed 12 nonths.

rn the version nentioned' of ArticLe 13(a) r the expression
rrprobabS"e duration of their empl-oynentrr neans the duration of
the persona3- ernpl-oyment of the workert

IIT. Cases tU6? (Couture) ana LZ/6? (Cutssart)

The appl.lcatlon to a migrant worker of the system in
ArtieLes 27 aad,28 of Regulati-on No. J does not depend on the
free choice of the party concerned, but on the situation in which
he fj.nds himseLf. At the very 1east, under those systems that
invoLve periods in which the retirernent pension varies soiely
accordi-ng to the qualS.fying insurarce periods, Articles 27 and
28 of Regulation No. 5 do not atrlpLy to a nigrant worlcer who is
entitled to benefit wtthout having to aggregate the insurance
per5.od.s he has completed in any of the Member States.

IV. Case LV6? (Couture)

ReguS-ations Nos, ] and 4, and in particuJ-ar ArticLes 27 and
28 of Regulation No. ], together with Articl-es ]O to 36 ar..'J 83
of Regul-ation No, 4, do not entall the obligation to pay
simuLtaneously, on the basis of a single reference date, an
old-age pensioa accorded in one Menber State under Article 27
and another old-age pension not yet accorded in another Iniember
State or accorded in another Menber State whose legislation
allows defernent of payment at the request of the party
concernedr

An application to an institution of one Member State for
patrrment of a pension does not invoLve waiving the options which
the legislation of.other Member States aLLow the workers
concerned.. It is within the competence of the national
authori.ties to determine the tine when the choice must be rnade.
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pend.ant le mois cle cl6cenb rc L967 la Cour cle Juetice a rendu son arrOt
cl.ans quatre affaires penda.ntes d.ans Le donaine de la s6atrrit6 sociale d"es

travailleurs nigrrants, ff sfagit c['a rbts sur des qubstions,Pr€judicielles
portant sur- f i;bprdtation cle clispositions cles rbglenents 3 et 4 conoen-
nant Ia s€curitd so.ciale iles travail'leure nigrants.

Lee ddcisinne eont r6euo6es ci.-dessous I

I. Affaire.l4,/6? (welctrner) 
,

t.rarticle 28 et lfa,nnexe O du r6glenent rroJ du Conseil de la Cffi
concernant la s6ourit6 eociale des travailleurs nilrants nrobligent
pas les i.nstitutipns d.e la E6publique f6ddrale dfAllemagne B. tenir
oonirte d.rune pdriode acognpl.ie confo:xrdnent & la l6gislation dtun
autre Stat nenbre pour c[€teruiner si cles ip6riodee. d.e renplacenentn
au seni d.e La 16gi-sla-tion al.lenande d.oivent'6tre prises en compt6.

II. Af{aife lq/6? Iilaq der Veqh!)

Le travailleur o""op6 sur Ie territoire ctrun Btat menbre nais
r6sidant eur le territoire d.tun autre $tat menbre et tra^ngport6 aux
frais de son enployeur entre Ie lleu cle r6sidence et le Lieu cLe

travail; reste soumisl en vertu {e I'ariic-lg !2 du r6glenent no 3r
i }a f6gislation du premier Etatl n€mb pour }a partle elu tran.gport
effectu6e eur Ie territolre de lrEtat ot. il r6sid.e et ori' Irentre-
prise est 6tablie.

Ltarticle 12 itu rbglement no 3 interdit aux Etats membres autres que

oelui sur le territoire duquel Le travailleur est occt'p6r cLf appliquer
& celui-ci leur l$grisLatioa on natl&re de sdouritd sociale lorsque
cette appl-ication entratnelait pour les sal-ari€e ou leurs ernployeurs
uJre ar:€nentation d.e oharges qui ne oolregpontlrait pae i un conpl6nent
de proteotion sociale.

Les d6cisions de La Couoisgion aclninistrative, en application de

Lrarticle +3 (a) du rbgi.eoent no 3r ne l-lent pas les jurid.ictions.

LrarticLe ft (a) ch r6glenent no3(qui oonporte deg d6rogations E. la
:rbgle de 1rart. 12 en oas de cl.6tachenent de travailleurg par une
entreprige dans un autre pays) dans sa r6claotior,l ant6rieure au

rbgl enent no 24/6 4 t s I appliqge au travalill eur embauoh6 exclueivenent
en lnre dtune ocoupation- sur l-e territoire dtrrn Etat rnenbre autre

Ereceluisur].eterritoirecluguelsetfouvel|dtabliesementd.ontil
relbve no:malenentl dlans Ia nesure ori. la dur6e probable de son

occupation sur te lernitoire du preni.er Bbat ntexobd'e pas.clouze noig'
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Ltart. 13 (a)t
dur6e probable
personnelle du
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d.ans la&ite rdd.aotion,
d.e leur occupationff, la
trarra.ilLeur.

vise, par Iteqpreseion |tla
durde d.e Itoccupation

TJ-I.

L'application i un travailleu:r ruigrant du systaue des articles 2l et,

fB du rbglernent no 3 ne cl6pend. p*s do l.ibre ohoix de ltint6ressd
nais d.e La situati6n cibjective cla,ns'lirituettte il' se trouve:'

Tout au noins cla.ns le cadse de cerrx ctes systtsmee i p6riod.es otr 1a
pension de retraite varie uniguement en fonction cles pdriod.ee
d.rassunanoe aoconpliesl lee a:rt, 27 ?t 28 du rbglement no 3 ne
orappliguett pas i, un travai[s*I nigrant quil pour se voir ourrrir
te droit arrr prestations, ntalfr8Boin cle totaliser daJre aucun des
tstats nenbres oir il a arcompli d.es pdrioiLes dtassutance.

Iv. Affaire Lt/67. (Couture)

Les rbglenents no 3 et 4, et en partioulier Les, a:rticles 27 et 28
clu rbglement no 31 eneenble avec les artioles 30 & ]6 et 83 au
rBglernent 10 4r ntinpliguent pae lrobligation de f.iquicl.er simulta-
n6ment, sur Ia baee ilrune n€ne d.ate d.e r6f6rence, une pension
d.e vieiLlesse ouverte dans r:n Etat.:.renbre avec:Bcours E ltart, 27
et u-ne autre peusion dLe vieillesse qui, d.ans un autre Stat nenbre,
nrsst pas enoote ouverte ou gui est ouverte dtans un autre Stat
nenbre, d.ont la ldgislation permet, 3r la d.enand.e d.e lf intdrese€,
de diff€cer la liErid.ation.

Ltintroduction dfune demande de pension aupr$s dtunelinstituti.on
d.run Stat nembre nrirnpligue pas renonoiation aux options gue,1es
ldgislattong d.ee autres Btats nenbres consontent aux travailleurs
int6ress€s. La d.6ternination du nonent of oe choir d.oit sropdrer
est cle la eonp6tence des autoritds nationalep.
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