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* - -tBrussels, d€cember 1974

The second proposal aims at transitionai measures to ease the
exercise of the freedom of establj-shment created by the foregoing
proposal for a directive.

r-.pplication of the first proposal alone would not in every case
enable an agent or broker in one Member State ta become establj-shed
in another. This is because the activities j-n question are subject
to regulation i-n the Netherl-ands, France and Belgi-um, but not in
Germanyr rtaly and T,uxembourg, as far as agents are concerned. (rn"
activities of broker are purely and simply prohibited in Luxembourg. )
Thus, as a conseoruence of the directive abolishing the restrictions,
insurance salesmen in countries where regulations exist wouJ-d be able
without difficulty to becone established in those where there are no
regulati-ons. But insurance salesmen in the latter countries. in

Achiovement o f freedom o f-establi"hment for ins,rr*r,ce
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The Co-prn; csi nn io.o.i*r-:.' trbns.rqitted 'to the Counc+l 'tyo proposals
ror aii"c;$*,'"";;-!h;";;lii;i"''",'t of treeaom of establlsh*u,,i rl"
the activi:iies of ir.Strian"e agents 
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'6 The,first of these proposals would.abolj-sh the few discrinlnatory
restricfibns stil-l in force in certain l,lember States conee
i";^-""ti"""itr- --- :' --'-'- - cr uuqu'D 'uvrruYrflJ-rlg

. a, :. :..,:: ;:* ,a-.49ns who -wish 'to exerci-se onc ^or nlhe' of these
actlvl-ttes q l-t also gives a precise definition of the nature of the

- activities-, since it -has be-en seen that the concepts of insurance
ag.gnt and insurahce broker arc n^1. a:racil rr the sarne in the
^-:i.., J .., r. 
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. ;.:Thus any person acting according to the ferrns of a contract or
by special pr,o,xy in the name and on behal-f of.,g4.Q or ,mo,re insurance
cornpapies woufd be classed as an age,nt, ghereas any person bringing
an. irisurer and.3.91:-ent i1!9 contac't with.a v,iew.te.tl1e'signing of
a poricy whoy rnihilst po-ssibry sharing. i-1 ttre *a"-6gem'e^4t, of .the
n^'1 i^"' i- -i-'-yvrrvJ rD r, rro way subordj-nate to the insurer, would be Classed as
a broker.
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The second;;roposal- seeks to afleviate these difficulties by
laying down certain objective condi-tio4s pn fulfj-lnent of which

r"iii6ur:nce salesmen frdi a"country,wi!!rout' regulations shoqld be
,Sonsidered by the countries witlr regulations as laviir$,aual.ificatJ-one
equivelent to those th6y require.

An'-ongst the conditions l-aid down py the propqsal,, the most
important is the reqtiirement for the person concerned to,prove.that
he has dxercised n.t6 n"lptirer lacillrit! for a certaln numbc of years.It
isj considered that^tde fa;t of having already e49rcis6a the activity
of insurance Balesman in the country of origin constitutes proof

- f;hattthe person concerned has acquired the necessary minimum
experience to be able in most cases to exercise the samr: activity in

, 
another, country, wher ac_cess is subject to prior training.

It is, however, intended that these uransitionaf measures shall
'icease to d-pply when con:ditions of acc'ess to t[ese'actj-vities and
r:'-'their exerils6''are icoordinated at Coriniunity leve1 and uniior:m

regulations'afe establj.sh-ed in all liember States. -. ' ,, I
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order to become established in the countries where regulations
exist, would first have to qualify under these regulabicrns, which
is not always easy, especially where a long training 'period is
required, as j-n the lletherlands.

Si-ni1arly1 if there were no longer legal discriminationr the
Cc;ifinii'nity Citizen being considered in each country as on the same
basj-s as a nationaf, the achievement of freedom of establishment
could well prove a one:way affair in practice, since it would only
help nationals of ccuntries subject !o regulqt!ons..on,access to and
exerdise.,of the aetj.v{ities -in:- qu*-tiorlr l"": -'--' ----'-'- ""-" "'
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R6alisation de 1a libert5 dt6tabliisement pour fdt assurances

La Conmission vieni de tru.nsmettre au Conseil- de,rx propositions de
directive.visant A r5al-iser 1a libert6 d!5tai;lisscmenl'pour 1es activit6s
dlagent et de courtier dlassurance. \

La premidre de ces propositions pr6voit ti srrppression.des quelques
restrictions discriminatoires qui existent eil-oi'e danp cerlains Etats
membres, ,i lf6gard des ry'ssortissants de la Crmrunaut? qui entendent
y exerc*er llune ou lrautre de ces acti-vit6s. ,Elle d6finit en m6me temps
de faqon pr6cise 1e contenu d.e ces acti-vlt6s,r car on a pu constater que
les notj-ons dtagent et de courtier dtassuranue ne ,;ont pas tout d fait
identiques dans les diff5r:ents pays de la Cornrnunaut5.

I1 a 6t6 ainsi pr6vu Ctune part de consirl6rei- comrr? agent toute personne
agissant en vertu de liens contractuels ou d.r: l::ocuration sp6ciale au
nom ou pour le compte d rune ou de plusieurs ,- :+,lreprises d I assurance ;
dlautre part de consid6rer comme courtier tc'lte personne qui, tout en
mettant en rapport un preneur dlassurance et un aF,sureur en vue de la
conclus j-on. d lun contrat, et tout en parti-ci,i.:nt i rentuellement A Ia
gestion de ce dernier, nra pas de lien de sub,rrdination A lt6gard de
1 fassureur.

La deuxidme proposition vise A mettre en plei;; 'j.er-, me$ures transj-toires
en vue de faciliter ltexercice de la libert6 cir6ti:lissement i-nstaur5e
par la proposition de directi-ve qul- pr6cede"

En effet, lfappli-cation pure et simple de ce-L-l e-cj ne-permettrait pas
dans tous les cas, d un agent ou a un courti.,:, dfun pays membre, de
sr6tablir dans un autre pays membre. Un i;el r':sultat serait dri au fait
que les activit6s en cause sont r6glement6es jans certains pays (Pays-Bas,
France, Belgique) et ne le sont pas dans cerl:ains autres (Allemagne,
Italie et Luxembourg en ce qui concerne ]es a3ents. car'lractivit6
de courtier est purement et simplement i-nterclite oars tce clernier Pays).
Ainsi, en vertu de Ia directj-ve de suppressicn des restrictions, l-es
producteurs dlassurance des pays ori lt e:<istc rne r6glementation pour-
raient sr5tablir sans difficult6s dans ceux c. ce-1 le-ci nrexiste pas.
Mais les producteurs drassurance de ces d.erni:rs pays*de,rraient, pour
pouvoir st6tablir dans les premi-ers, se confc,:mer dlabord aux r6g1e-
mentations en cause, ce qui nlest pas toujou::- jacile, notamment
lorsqufon exige une longue formation pr6alabJ.: (P;ys-Bas).

De m6me, si sur un plan juridique iI nry aurl.it pl-us de discrimination,
c a dans chaque pays le ressortissant communautaire serait assimil5 au
national, sur 1e ptan pratique l-a r6alisation de l.a tibert6 dr6tablisse-
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ment risquerait dr6tre d sens unique, car elJ-e ne prof:ite'rait clutaux
ressortissants des pays qui ont une r6glementation pour l.taccds aux
acti-vit6s en cause et leur exercice.

La dernirlre proposition de directive vise A pallier ces difficult6s,
eh'pr6voyant certaines conditj-ons ob jectives qui-, une :[oj.s satisfaites
par le producteur dlassurance ressortissant dtun pays qui nla pas de
r6glementation, devraient 6tre consid6r6es par Ies payr; qui en ont
une comme 5quivalentes aux conditionB req.rises par ce1-Le-ci,

Pairni-16b conditions.fi-x5es pai ta pioposition cle airei:tivu, r" plus
importante consiste dans Ia n6cessit6 que lrint6ress6 llrouve dfavoir
exerc6 ltune ou lrautre des activit6s en question, pen<lant un certai-n
nombre d f ann6es. On estime .en effet que fe fait ciiavoi:: <i63d qxs;.6
dans son pays pendant suffisamment de tem'ps. lfactivit5 de producteur
dlassurance constitue La preuve qire lrintSress6 a acqu:Ls 1e minimum
dfexp6rience n6ceesaire pour pouvoir exercer la m6me activit6 dans
un autre paysr or) Itaccds d cel-le-ci est subord.onn6 d une formation
pr5alable

Ces mesures transitoires sont toutefoi-s destin6es a aurr*nir caduques
l-e jour or) sera r6alis6e une coordination, sur le plan, conmunautaire,
des conditions dfaccds A ces activi-t5s et de leur exercice, qui
fixera des regles uniformes dans tous les pays.
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