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Draft second Councildirective on inderonity insurance

The Conrnission has adopted. tho ctraft second. Counoil clirective concerning thecoord'ination of laws, regulations and ailninistrative provisions relating to directinsurance other than life assurance and laying dorm provisions to facilitate theeffective exerci-se of freed.oi:r to provide insur*rr"" 
"l"rrices. 

(")
In its judgrnent of 3 Decenrber^ 1!J4 in the Van Sinsbergen case, the Court of Justice,establisbed' the general legal principle of freed.on to provid.e services i.n all theareas covered' by the EEC Treaty and the d"irective is intend.ed, to facilitate in prac-ticc as well.as the exercise Lf freedon to prwtub services, by ";;;i;;;i;g;--parti-cularly in the field. of insurance lawl nationaL provisions inped.ing this freed.orn.
ft thus represents - noll that freed.on of establishraent in the field. of indennityinsurance has been established by the Directive of 2e JuLy Lg73t r^rhich vrill beapplicable in the iJenrber States r,rith effest fron 1 February Lg16 - r 

"u;;; J"palong the road towards a coilnron uaricet in insuronce, ;1, proposal for a d.irectiveconcerning freed.on of establishment in the field of life assurance 1s at present
bgfore the Council.
The d'irective raakes it easier to insure a rislc sitrrated. in one country with aforeign insurance compaqJr not established. in that cowrtry. It is theiefo"" ofinterest particularly to those vrho wish to insure their ioreign property withtheir 'olmil national insurance conpany and. to those who belieL tfr"y can- obtainbetter a1d.r/or cheaper protcction fron a foreign insurance conrpar{/ for risks si-tuated. rdthin their or,on country.
fhe nost important change resul'bing from the d.irective is that approval of thegeneral policy conditions and tariffsri is no longer reguired. in tra,nspori, cred.it
and suretyship insurance, provided. certain condiiion" i"u inet, or (iniur iri") lnproperty and. conpulsory third party insurance, provided the anount for which insu-rance is taken out exceeds a certain figure. In ad.dition, the parties to thecontract have extensive freecloi.t in the choice as to rftich lar+ is to apply to thecon-bract.

In view of the fact that insuranco i.s governed. by nrles of varyinE; strictness fron
one rienber State to another, the nain problen in the cl.irective was whether theIatt to be applied. and the conrpetent supervisory autborities should. be those ofthe country in vrhich the rlsk is sitr:ated. or the countTy in which the registered.office is sitr.rated..

on the question of the 1aw to be applied, the d.irective d.istinguishea between oonFpulsory types of insurance, frbigrt risks and the large-scalo insurelnce of snallrisks. But the er,rphasis is on the principle that the law of the country in vtrbichthe activity is pursued llill apply i;", apart frorr the classes of insurlnce speci-fied' above (transport, etc;..)r-tne law applicable is cssentialty thai of thecountry in which the risk is situated.
lJith regard to the conpetent superrrisory authorities, the basic Apinciple is that theoountry in rshich the registered office is sitrratcd. is rcsponsible, i.e, supcrvision ofa coapaqy cxercising its freedou to provid.e services is usua,lly the responsability ofthe supervisornr a'uthority of the r.iember State in which the cor,riar\y is establisbed..
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Pro3et de d.euxiSrne d.irective du Oonseil rclative d, Jrassurance d,oiunages

La Cornnission a ad.opt6 Ie proiet dc d.euxj.ene d.irective du Conseil portan-i; coor-dination d.es d.ispositions 16gis1atives, r6glenentaires et ad-rrinistra.i;ives con-
cernant lfassurance d.irec-Le, autre que ltassurance sur la vie, e'L fixant des d.is-positions d-estindes d faciliter lrerercict! effec'bif cle 1a libre prestation d.esservices.. (*)
La Cour d-e Justice ayant instaur6 de jure, par son arr6t du 3 d.6ocnbre l!/zi d.anslraffaire \ran Sirr.sbergenr la libre prestation d.es seryj.ces d.ans tous les d.omaines
couverbs par Ie Trait6 d.e la C:i.'l, 1a d.irective a pour ob,ei de faciliter 6galenent
d'ans les faits 1'exercice d.c la libre prestation d.es services en coord.onnant les
d'isposi-bions nationales qui lui fon'r, obstacle, en particulier d.ans le d.onaine 4u
droi b d.es assurances ,

IIle reprdsente ainsi - apres lrinstaurar,ion d.e La libertt! d.'6tablissernent d.ansle d.oinaine d.e lrassurance domlages par la directive du 2zf juillet lg7j, qui sera
applicable dans l-es .Nta-bs ::terrbres d partir du ler f6vrier Ig16 - un second. pas
dans la voie d"e Ia r6alisation drun narch6 comnun d.es assuran.ces Une proposii;ion
d'e d'irective relati.ve i, la liber-i;6 dtdtablissenient d,ans Ie domai.ne d.e lrassurance
sur la vi': est aciuelleinent cxainin6e par le Conseil,
La d.irective assouplit les conditions d rernplir pour pouvoir assurer un risquesitu6 sur Ie territoire na'Lional aupres d.rune compagtrie 6trangere qui nrest pas
6tablie sur ce territoire, ille est donc int6ressante surtout pour les cat6tories
d.e personnes qui veuleni assurer leur propri6t6 situ6e iu lr6tranger aupres d.etrleuf,rrr cornpagnie nationale, ou pour ce1les qui .esconptent qurune-conpagnie 6.bran-
g3re leur assurera une protection neilleure etfou rnoins chere contre d.es risques
situ6s'-sur le temitoire national.
Lfinnovation la plus significative qui r6sulte d,: Ia direcii,re consiste dans 1e fait
que lrapprobation des cond.itions g6ndrales d.es polices d,rassurance ainsi que des ta-rifs nrest plus reErise pour les risgues transpor'cs, cr6d.it <.:t caution lorsque c*r--
taines cond.itions sont remplics, et 6galement pour certains risques lorsgue 1e mon-tant assur6 atteint un chiffre d.€terrnind. Par ailleurs, Ies parties contractantes
pour la couverturc d.e iels risgues ,ouisscnt d.rune plus grande liber'c6 d.ans lc choix
du d.roit applicable au contrat
'ltant d-onn6 que les assurances cons'Lituent d.ans tous les.jtats rnenbres un secteur
6cononique r6glenent6 plus ou noins s6verenent, ]a d.ifficultd principale d.e ta direc-tive €tait de savoir sril- convenait d.e so fond.er sur le principe d.u pays du risque ou
sur celui du pays d.'6ta'blisscnen-L pour dd'uerminer le d.roi-u applicable et la comp6tencc
d.es au-Lorit6s de contr6le, i: ce qui concerne Ic d.roit applicable, la d.irective 6tablit
une d'j-stinction selon quril sragii dfassurances obli-ga-boires, d.taffaires rLe rtasse ou de
risques transports, cr6d.i'i, cau'uion ou rrgrand.s risguesrt JlIe rnarque unc pr6f6rence
pour 1e principe d.u pays d,u risque, excep-bion fai-Lc pour ce-i;te d.erniere ca.t6goric qui
bdndficie du r6gime d.6cri-b ci-d.essus,
&r ce qui concerne la conpd-bcncc d.es autorii6s d-c con'r,r61e, c rcst 1o principe du pays
d''6tabl-isserrrent qui est lc plus souveni; app1igu6, ctes'L-i-air* qo,Er Ii6gard dtune
conpagnle qui excrce son activit6 en libre prestztion cles services, crest en g6n6ra1
lfautorit6 d.e contrdle d,e l',ltat rrrerabre d.ans lequel la compagnie est 6taOtic qui os'u
conp6iente pour prendre les rrresures clc contr6l-e
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