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Introduction
The European lawyer is not familiar with the notion of commercial speech. The commercial speech doctrine has been originally developed under the First Amendment case law in the United States and does not have its counterpart in Europe. Closer investigation of the European jurisprudence shows, however, that the commercial speech has already and increasingly does give the European courts and scholars a splitting headache.

What encourages the discussion on commercial speech in Europe?

The European Court of Human Rights has held on several occasions, that statements made in the commercial context shall come within the realm of protection provided for by Article 10 of the European Convention on Human Rights and Fundamental Freedoms (hereinafter: ECHR). According to Article 10 ECHR “Everyone has the right to freedom of expression”. This is a rather general declaration, as it does not specify which categories of expression are to be protected. The Court noted that it does not distinguish between various forms of expression.
 Consequently all expression, whatever its content, falls within the scope of Article 10 ECHR. The key question is therefore the scrutiny of the justification for interference under Art. 10 (2) ECHR.
 The necessity test is less strict with regard to commercial statements than in case of political speech. The states enjoy a wider margin of appreciation in commercial matters, which implies that they may interfere with commercial speech to a greater extent than it would be allowed with regard to other kinds of expression (e.g. political speech).
 Consequently, the jurisprudence of the European Court of Human Rights encourages the discussion on the extent to which political speech occupies a higher level of constitutional protection.

To speak about fundamental rights in Europe poses a certain risk of neglecting the complexity of the multiple systems of protection of fundamental rights on the European continent. There are three systems to be taken into account: (1) national constitutions, (2) the Council of Europe’s European Convention on Human Rights and Fundamental Freedoms, and the system of protection of fundamental rights and freedoms established in the European Union/Community. Yet, it does not suffice to discuss these three systems separately. The main difficulty when speaking about fundamental rights in Europe is to reveal and analyse the mutual interactions and links between these systems. This paper examines the status of commercial speech in the context of the protection of rights under the European Convention on Human Rights and in the European Community.

Why does commercial speech create problems?

The need to communicate is the key characteristic of our society. The constitutional right to impart and receive information, encompassed by freedom of expression, is a reflection of this need. The increasing presence of business in society raises a question of the scope of protection accorded to speech by commercial actors.

The source of the problem with commercial speech is the social dimension of business. This notion reflects on one hand the development of advertising techniques and on the other the involvement of business entities in debates on issues of public concern. In today’s world of mass communication and increased competition, advertising is constantly meeting new challenges. It becomes more and more sophisticated. But this not only in the sense of developing new techniques to draw consumer’s attention to a particular product. The public awareness and sensitivity to social problems and human rights issues tremendously influence business strategies. Businesses are more sensitive to social and human rights issues. Complying with good commercial standards and human rights has obtained an important commercial dimension. More and more often the producers will not try to attract us to a particular product but to the company itself. They sell us an image. Due to all these reasons, advertisements brake existing standards and go beyond definitions that legal systems used to ascribe to them. 


The aim of this study is to deal with speech, which includes both commercial and non-commercial elements and constitutes therefore a mix of commercial self-interest and a comment on issues of public concern. The analysis will mainly concentrate on the relationship between freedom of speech and fair competition in cases of disparaging comment by a competitor and statements by business entities about their own activity, which may be capable of distorting competition. Therefore, the influence of constitutional freedom of expression provisions on general clause in unfair competition laws will be analysed.

For the sake of clarity three categories of speech have been singled out in this paper: (1) political speech, which enjoys full constitutional protection, (2) commercial speech (e.g. “purely commercial” advertising), which does enjoy some constitutional protection.
 It has been assumed, however, that it is basically subject to the strict liability regime of unfair competition and misleading advertising laws. The third (3) category of speech is a so-called mixed speech, including both commercial and non-commercial statements. 

Restrictions on advertising constitute the core of commercial speech doctrine (2nd group above). Bans on tobacco or professional advertising rise concerns about their compatibility with the fundamental right to freedom of expression. The question how far can governmental regulation go in restricting truthful information on lawful activity is repeatedly dealt with by courts in Europe and United States. In this regard, the American courts emphasise the importance of commercial information for consumer choice. In Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council
 the US Supreme Court held, that “[p]eople will perceive their own best interests if only they are well enough informed, and … the best means to that end is to open the channels of communication rather than to close them…”
 Justice Blackman put it quite strongly: “[a]s to the particular consumer’s interest in the free flow of commercial information, that interest may be as keen, if not keener by far, than his interest in the day’s most urgent political debate”.
 

The third group consists of cases, in which commercial and non-commercial elements of speech are strongly intertwined. It is one of the main aims of this study to establish whether this kind of speech, due to its non-commercial element should be lifted to the higher protection standard accorded traditionally to political speech, or whether it should be subjected to strict liability regimes resulting from unfair competition and misleading advertising laws. The examples of cases belonging to this group are Markt Intern
 and Hertel
 cases decided by the European Court of Human Rights. These cases, which will be discussed in more detail later in this paper, concern disparaging statements by competitors, which constituted part of a public debate. Another case belonging to this group has been decided in Germany
. It concerned a dispute between Kirch-Gruppe and Deutsche Bank over statements about creditworthiness (or lack thereof) of the former, made by the management board’s speaker of Deutsche Bank – Mr Breuer. On the occasion of the World’s Economic Forum, Mr Breuer had been interviewed in New York about general economic developments in Germany, the situation of Deutsche Bank and, finally - at that time the topic in Germany – the situation of the heavily indebted Kirch-Gruppe, of which Deutsche Bank happened to be one of the creditors. Mr Breuer implied that Kirch-Gruppe would probably not obtain any further help from the financial sector. Deutsche Bank and Mr Breuer were sued for the contractual breach of confidentiality duty through having revealed details about the financial situation of the debtor. Mr Breuer raised the freedom of expression defence by claiming that the information on the lack of creditworthiness of the plaintiff was generally accessible by the public from the media and that the statements made constituted a contribution to a debate on an issue of public concern.

What is commercial speech?


There is no satisfactory definition of commercial speech, neither in Europe nor in America. The attempts to define commercial speech have constituted the core of commercial speech doctrine in the United States. It is considered useful to take a look at the American developments before analysing how the commercial speech is treated in Europe.

As defined in the First Amendment case law
 commercial speech is “a speech that does nothing more than propose a commercial transaction”. Therefore it may also be referred to as transactional speech, whose content is primarily determined by the underlying transaction. “Such speech indeed raises concerns different from those raised by pure speech, alone because it is intertwined with, and an inseparable component of, the underlying commercial transaction itself.”
 It is however important to distinguish core transactional speech from non-transactional speech by commercial speakers. The U.S. Supreme Court presented different approaches when defining commercial speech. The attempts to construe a positive definition by stating what commercial speech is, are definitely overshadowed by statements as to what commercial speech is not. It is not speech on which money is spent to project.
 It is not speech in a form sold for profit.
 It is not speech that solicits money.
 It is not speech on a commercial subject.
 In Central Hudson,
 commercial speech was defined as expression related solely to the economic interests of the speaker and its audience. 

The most recent case decided by the California Supreme Court - Kasky v. Nike
 - started anew the debate on the necessity of revision of the American commercial speech doctrine. On June 26, 2003, the U.S. Supreme Court dismissed a previously granted writ of certoriari as improvidently granted.
 In the background of the dispute lay a debate over globalisation, in particular over the conditions under which multinational corporations invested in developing countries. At some point of this heated debate Nike became target of allegations that the working conditions in its factories in Southeast Asia were dangerous, that workers were underpaid and mistreated, and finally that child labour was being used. To meet with this criticism Nike wrote letters to newspaper editors and to universities and was publishing communications addressed to the general public. Independent investigations were carried out and concluded that some allegations against Nike did have merit. Nike commissioned an independent investigation carried by a former United Nations Ambassador Andrew Young, who then concluded that the charges were false. The results of this investigation were published by Nike in the form of an “editorial advertisement” (i.e. paid political advertisement). Mark Kasky, a California resident acting on behalf of the general public, brought a suit against Nike, under California unfair trade practices and false advertising laws, submitting that the statements were untrue and amounted to misrepresentations. The statutes invoked imposed strict liability (even non-negligent misstatements are actionable, and even truth is not a defence when the truthful statements are deemed misleading). It had been submitted that Nike’s statements, although addressed to the public generally, were also intended to reach and influence actual and potential purchasers of Nike’s products. Nike claimed full First Amendment protection due to the fact that the statements constituted a part of a political debate in which certain allegations were formulated with regard to its practices in the oversees factories. Kasky argued the opposite, claiming that Nike’s speech was commercial and therefore merited only limited, if any, First Amendment protection. The classification of the speech as commercial stems from the fact that Nike took part in a debate only for its own commercial purposes, in order to convince the consumers and therefore maintain or even raise the sales of its products. Kasky alleged that Nike’s statements were false and misleading and should thus be subjected to unfair competition and false advertising laws’ regimes. The California Supreme Court agreed with Marc Kasky.

The question posed in the motion to the U.S. Supreme Court to revise the Kasky judgement was as follows: 

“[w]hen a corporation participates in a public debate – writing letters to newspaper editors and to educators and publishing communications addressed to the general public on issues of great political, social, and economic importance – may it be subjected to liability for factual inaccuracies on the theory that its statements are “commercial speech” because they might affect consumers’ opinions about business as a good corporate citizen and thereby affect their purchasing decisions?”

A more detailed analysis of the case falls outside the limited scope of this paper. It has been mentioned in order to give the reader an example of a possible variable of commercial speech which reveals the difficulty of distinguishing between political and commercial speech in order to define the latter.

In the light of numerous efforts by American doctrine and jurisprudence to define commercial speech the question arises whether it is at all possible to fashion such a definition of commercial speech, which would coherently encompass all its variables. As Allan Howard puts it “[a]s a matter of definition, there are no convincing reasons why one definition of commercial speech is better than another”
 Consequently, a clear and coherent guidance enabling the distinction between commercial and non-commercial speech remains an open question.

Part I. Commercial Expression and the European Convention on Human Rights and Fundamental Freedoms


The European Court of Human Rights held on several occasions that statements made in commercial context shall come within the realm of protection of Article 10 ECHR. The provision of this article reads as follows:

“Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authorities and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.

This is a rather general declaration, as it does not specify what categories of expression are to be protected. The Court noted that it does not distinguish between various forms of expression.
 Consequently, all expression, whatever its content, falls within the scope of Article 10 ECHR. The key question is therefore the scrutiny of the justification for interference under Art. 10 (2) ECHR.
 It provides that:

“[t]he exercise of these freedoms [freedom to hold opinions and to receive and impart information and ideas], since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.” 


Thus, for an interference to come within the margin of appreciation it has to be:

(1) prescribed by law, 

(2) pursuing one or more of the legitimate aims set out in the second paragraph of Art. 10 ECHR and,

(3) necessary in a democratic society to achieve such aims.

The necessity test is less strict with regard to commercial statements than in case of political speech.
 The states enjoy a wider margin of appreciation in commercial matters,  which implies that they may interfere with commercial speech to a greater extent than would be allowed with regard to other kinds of expression (e.g. political speech).

The commentators point out that advertisement is a form of speech, since - though often in an embellished or exaggerated manner - it aims at conveying information or opinions.
 The profit-making purpose is considered irrelevant.
 Neither the financial element nor the competition-related promotional statements are excluded from the ambit of protection of Art. 10 ECHR.
 The justification for considering advertising a protected form of speech is that an individual (consumer) has got the right to receive information helping him or her to make an informed choice, regardless of whether this information concerns a political party or candidate s/he should vote for or the characteristics of a product s/he is planning on to buy.


According to some opinions, the fact that the speaker defends a particular interest, economic or any other, does not deprive him or her of protection.
 Nor does the speaker’s professional status remove the speech from the realm of protection. In the Barthold case the ECtHR held that a rule of professional conduct, prohibiting a veterinary doctor from advertising, could not be invoked so as to prevent him from uttering statements on the need for an emergency veterinary service.
 The Court held that the strict approach to the prohibition of advertising contained in the professional rules of conduct is not consistent with the freedom of expression. Such an approach, prohibiting the speech if there is even a slightest likelihood that the utterances will entail an advertising effect, deprives the members of a particular profession from contributing to the public debate and hampers the press in its role as public watchdog.

The European approach to commercial speech – balancing the interests at stake
The leading case concerning speech in commercial context - Markt Intern
 - concerned a publisher of a trade bulletin, who represented the interests of small and medium sized retail businesses in their competition with large distribution companies (e.g. supermarkets and mail-order companies). The bulletins published by Markt Intern contained information on developments in the market with special emphasis on the commercial practices of large-scale companies. In a bulletin for chemist and beauty product retailers - “Markt Intern – Dorgerie- und Perfuemeriefachhandel”, Klaus Beermann described an incident involving an English mail-order firm – Cosmetic Club International. It allegedly did not return the purchase price to a client, who – not satisfied with the goods received - returned them to the seller. The article was based on one incident only and requested further feedback from the readers as to whether the  event described constituted general business practice by Cosmetic Club International. The German court denied the freedom of expression protection for Markt Intern’s statements on the ground that they were made for the purposes of competition. The Commission (finding that there was a breach of Art. 10 ECHR) stated that the society is based on the articulation of economic interests.


The main analysis in cases concerning speech in commercial context focuses on the third prerequisite for interference mentioned above: necessary in a democratic society to achieve the aims pursued. This question has been analysed by the European Court of Human Rights on several occasions already. On this basis, generally applicable criteria to determine the level of protection of the contested speech can be established:

1. the court identifies the interests at stake (e.g. the right to speak freely on one hand and the interests of persons who may be injured by speech on the other),

2. the contested speech is analysed – commercial and non-commercial elements of speech,

3. the weighing of commercial and non-commercial elements takes place within the framework of “public debate” test; the question, which has to be answered in this regard: can the contested  speech contribute to a public debate on a particular issue?

4. if the non-commercial element overweighs the commercial, a higher level of protection will be accorded to the contested speech,

5. conflicting interests at stake (see point 1 above) are once again balanced.


The key question in establishing its level of protection is therefore the distinction and weighting between commercial and non-commercial elements of speech. As some commentators put it, the level of protection accorded by the Court will partly depend on the extent of the commercial involvement.
 Consequently, the problem how to define commercial speech becomes highly relevant. Due to its many variables, commercial speech cannot be defined with reference to one characteristic only. Below, the approach to speech in commercial context adopted by the European Court of Human Rights is presented. It has to be noted, however, that in Markt Intern
 and Jakubowski
 cases the Court did not place an emphasis  on distinguishing between commercial and non-commercial elements of the speech. By stating that the German authorities did not overstep the margin of appreciation it upheld the reasoning of the German courts.

Balancing - what interest does the speech serve?

Freedom of expression serves the interest on the part of the general public in a free flow of information. In the Markt Intern case the European Court of Human Rights referred to the well-established line of the German case-law that statements “intended to promote, in the context of commercial competition, certain economic interests to the detriment of others disqualifies the ability of the speech to contribute a public debate”
. According to this line of reasoning, as soon as the commercial purpose is identified the speaker’s interests are accorded lower level of protection. Other purposes by which the speaker has been driven when making the statement are usually overshadowed by the commercial objective. The position of the German jurisprudence has been presented in the Jakubowski case:

In the first place, the motives of the person concerned and, linked to them, the aim and purpose of the comment are crucial.  If the comment is motivated not by personal interests of an economic nature, but by concern for the political, economic, social or cultural interests of the community, if it serves to influence public opinion, the appeal will probably qualify for the protection of Article 5 para. 1 of the Basic Law (German Constitution), even if private and, more particularly, economic interests are adversely affected as a result. Conversely, the importance of protecting the latter interests is the greater, the less the comment is a contribution to public debate on a major issue of public concern and the more it is immediately directed against those interests in the course of business and in pursuit of a self-serving goal (see Constitutional Court Decisions [vol.] 66, 116 at 139) such as improving one's own competitive position…”


According to some opinions, the judgement of the European Court of Human Rights in the Markt intern case is unacceptable, because the “[s]uppression of dissemination of true statements is clearly in violation of Art. 10 ECHR”.

Distinguishing between commercial and non-commercial elements of speech - a “public debate” test

The European Court of Human Rights dealt with the question of distinction between commercial and non-commercial elements of speech. In this regard the Hertel
 case provides for the most clear and helpful hints. The case involved an injunction against Mr. Hertel, who published results of his research, which proved that preparing food in microwave oven had some serious negative effects on human’s health. The Swiss Association of Manufactures and Suppliers of Household Electrical Appliances instituted proceedings under the Swiss Unfair Competition Act. The Court held that in this case the margin of appreciation was reduced as the applicant had not made purely commercial statements but had participated in a debate on an issue of public concern.

In determining the scope of margin of appreciation afforded to national authorities the Court tried to establish whether Mr. Hertel could contribute to a debate on issues of public concern:

[A] margin of appreciation is particularly essential in commercial matters, especially in an area as complex and fluctuating as that of unfair competition. (…) It is however necessary to reduce the extent of margin of appreciation when what is at stake is not a given individual’s purely “commercial” statements, but his participation in a debate affecting the general interest, for example, over public health; in the instant case, it cannot be denied that such a debate existed.”


According to the Court’s reasoning, a decisive argument in determining the extent of the margin of appreciation afforded to national authorities is the existence of a public debate to which the statement in question may significantly contribute. The criteria applied by the Court in Hertel can definitely find a general application in distinguishing between commercial and non-commercial elements of the speech.
 The first criterion is therefore the existence of a public debate on a particular issue, which is also the subject matter of a contested speech. The second criterion is whether or not the contested speech has got the potential of contributing significantly to the above-mentioned debate.
 The criteria applied in Hertel were also applied in Barthold
 case.


Demuth v. Switzerland


In the case of Demuth v. Switzerland
 the Court clearly departed from its previous approach. The case concerned state grants , or - refusing to grant a broadcasting licence to a private enterprise – Car TV AG. Car TV intended to broadcast a television programme primarily on cars, which would also deal with energy policies, traffic security, environmental issues (all of these being without any doubt issues of public concern). Consequently, the Court established it had to deal with mixed speech, including both – commercial and non-commercial elements. Having done so, the Court did not apply  the “Hertel/Barthold- public debate” test. It did not consider whether there was a public debate to which the applicant could contribute. Instead, it referred to the enterprise’s objectives.

The character of the speech determined through reference to the enterprise’s objectives

In the light of the previous case-law an emphasis on the objectives of the enterprise comes somewhat surprisingly. The Court stated that “the purpose of Car TV AG was primarily commercial in that it intended to promote cars and, hence, further car sales”.
 Then the Court concludes that “where commercial speech is at stake, the standards of scrutiny may be less severe”.
 It seems that the commercial character of the speech was established merely on the basis of the commercial objectives of the enterprise. Consequently the question arises whether the objectives of an enterprise are decisive in determining the character of the speech. When a commercial actor speaks is it always commercial speech? 

The judgement in the Demuth case has to be criticised. In his dissenting opinion, Judge Jörundsson, pointed out the importance of taking into account the contents of the programme, which “went well beyond the commercial framework”
, as it intended to deal with issues of great public concern like traffic safety, energy policies, environmental issues. As Judge Jörundsson stated:

“These matters were indubitably of general and public interest and would have contributed to the ongoing, general debate on the various aspects of a motorised society. It is, therefore, necessary to reduce the margin of appreciation pertaining to the authorities, since what was at stake was not merely a given individual’s purely “commercial” interests, but his participation in an ongoing debate affecting the general interest.”


The analysed case brings into question the approach applied by the Court so far. In as much as the speaker element of the speech has to be taken into account, the objective of the speaker’s activity definitely plays a role. It cannot, however, be a decisive factor in deciding what is the scope of protection of a particular statement. The content of the speech and the context in which it has been spoken are much more important and have to be taken into account adequately.


To sum up the arguments in this part of the paper it has to be noted that commercial speech clearly falls within the realm of protection of Art. 10 ECHR. The key question in defining its level of protection is the scrutiny of the justification for restriction in accordance with Art. 10 (2) ECHR. In assessing the extent of the necessity of an interference, the state enjoys a certain margin of appreciation, which is wider in commercial matters. It follows that where commercial speech is at stake, the standards of scrutiny may be less severe.
 The ECtHR held that a wider margin of appreciation is essential in particular in an area as complex and fluctuating as that of unfair competition.
 The scope of the margin is however subjected to European supervision. In exercising this supervision, the ECtHR applied a “public debate” test, in that it determined whether there exists a public debate to which the contested statement may significantly contribute. Clearly, the non-commercial element of the speech touching upon the issues of public concern plays an essential role in determining the level of protection of speech in commercial context.


Part II. Commercial Speech in the Law of the European Union


When established in the 1950s, the European Communities were predominantly concerned with the creation and operation of the common market, based on the four fundamental freedoms (freedom of movement of goods, services, capital and persons). This dominating emphasis has been gradually balanced by the growing concerns about the need to have recourse to the protection of fundamental rights, in order to legitimise the regulation of the common market. Consequently, the internal market law has been influenced by fundamental rights as enshrined in the ECHR and resulting from the constitutional traditions common to the Member States. It remains to be seen if the instinctive assumption, that the EU Charter of Fundamental Rights will mark a watershed in the development of the internal market law, will prove to be true.


The impact of fundamental rights on the internal market law can be dual, in that it concerns either the process of approximation of laws or the limitations imposed on fundamental freedoms. The fundamental rights serve as signposts for the manner in which the process of approximation of law is being carried out, in that the new harmonising rules have to be scrutinised for their conformity with fundamental rights, underpinning the internal market. They serve as a yardstick on which to judge the legality of Community law. The impact of fundamental rights on a fundamental freedom may be dual, in that it may serve either as a limitation to a limitation to a fundamental freedom or as a limitation to a fundamental freedom. The first aspect embraces situations in which a Member State is imposing a restriction on the freedom of movement and this restriction is claimed to run counter to the requirements of the protection of fundamental rights. The second aspect covers cases in which the Member States rely on the fundamental rights when they justify the exceptions to the fundamental freedoms. The fundamental rights must serve as signposts for the Member States when they rely on exceptions to fundamental freedoms.
 According to the ERT judgment, “where a Member State relies on an overriding requirement relating to the public interest or on ground for justification stipulated in the Treaty in order to justify a national rule which is likely to obstruct the exercise of a fundamental freedom arising from the Treaty, such justification must be interpreted in the light of the general principles of law and in particular of fundamental rights.”
 In this particular case the freedom to provide services had to be interpreted “in the light of the general principle of freedom of expression embodied in Art. 10 of the European Convention on Human Rights”.
 The restriction on broadcasting activities imposed by Greek law had to pass the test of conformity with the right to free speech as incorporated in Art. 10 ECHR. The fundamental right works here as a limitation to a Member State’s limitation to the fundamental freedom.

In the light of the above-mentioned adherence to fundamental rights, it is not surprising, that in the context of an emphasis placed on the economic aspects of market integration, the issues concerning the freedom of commercial expression have been referred to the European Court of Justice for adjudication. The issue of commercial speech was raised on the occasion of the challenge to the legality of the Tobacco Advertising Directive (Directive 98/43/EC of the European Parliament and the Council of 6 July 1998, on the approximation of the laws, regulations, and administrative provisions of the Member States relating to the advertising and sponsorship of tobacco products).
 Germany instituted proceedings seeking the annulment of the Directive. In the discussion on tobacco advertising the lawfulness of restrictions imposed on speech about lawful products comes under close scrutiny. The question whether a restriction allegedly pursuing public health objectives is proportional under the “necessity test” set out in Art. 10 (2) of the European Convention on Human Rights is thoroughly examined. Several possible grounds for annulment have been raised, inter alia the violation of the right to freedom of speech. This paper will analyse the reasoning presented by Advocate General Fennelly in this respect. The issue of compatibility of the restriction on advertising and sponsorship of tobacco products with the right to freedom of expression has not been addressed in the Court’s judgment, due to the fact that it upheld the challenge on the ground of lack of proper Treaty basis and annulled the Directive.

Scope and interpretation of the right to free speech in the EU


The EU Charter of Fundamental Rights, incorporated into the Constitutional Treaty, embodies the right to free expression. Art. II-11 reads as follows:

1. Everyone has the right to freedom of expression. This rights shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers.

2. The freedom and pluralism of the media shall be respected.

Although not explicitly codified, the right to free speech as provided for in Art. II-11 of the Charter, is not a novelty and has been present in the Community legal order. According to the well established case law, fundamental rights form an integral part of the general principles of law, the observance of which the European Court of Justice ensures. Art. 6 of the Treaty on the European Union provides for the protection of fundamental rights in the Community legal order. It reads as follows:

“[t]he Union shall respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from constitutional traditions common to the Member States , as general principles of Community law.”

The Court draws inspiration from the constitutional traditions of the Member States and international human rights treaties on which the Member States have collaborated or to which they are signatories.
 The ECHR has been accorded a special role in this respect.


Title VII of the Charter contains general clauses which relate to the interpretation and application of the Charter. Art. II-52 contains a clause defining the conditions for the restrictions on rights and freedoms.
 According to this provision:

“[a]ny limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by law and respect the essence of those rights and freedoms. Subject to the principle of proportionality, limitations may be made only if they are necessary and genuinely meet objectives of general interest recognised by the Union or need to protect the rights and freedoms of others.”

In other words a restriction to pass a scrutiny test must be:

1. prescribed by law,

2. respect the essence of the right or freedom at issue,

3. necessary but proportionate to genuinely meet 

a. the objectives of general interest recognised by the Union,

b. need to protect the rights and freedom of others.

This test greatly resembles the “necessity test” as set out in Art. 10 (2) ECHR.

Art. II-52 (3) of the Charter has special significance in defining the scope of protection of rights and freedom. It reads that:

“[i]nsofar as this Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said Convention. This provision shall not prevent Union law providing more extensive protection.”

This provision deals with the relation between Charter and ECHR, already much discussed in the literature.
 A general clause including ECHR but referring to international human rights instruments and constitutional provisions of Member States is contained in Art. II-53 (which to some extent resembles Art. 53 ECHR on safeguards for existing human rights
):

“Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental freedoms as recognised, in their specific fields of application, by Union law and international law and by international agreements to which the Union or all the Member States are party, including the European Convention for the Protection of Human Rights and Fundamental Freedoms, and by the Member States’ constitutions”.

The explanations to the Charter state that Art. 53 (Art. II-53 of the Constitutional Treaty) aims at safeguarding the level of protection already afforded. The importance of the ECHR is emphasised. As it has been stated in the explanations: “[t]he level of protection afforded by the Charter may not, in any instance, be lower than that guaranteed by the ECHR, with the result that the arrangements for limitations may not fall below the level provided for in the ECHR.”
 

In Art. II-52 (4) the Charter refers also to the common constitutional traditions of Member States by stating that insofar as “the Charter recognises fundamental rights as they result from the constitutional traditions common to the Member States, those rights shall be interpreted in harmony with those traditions.”

Last but not least it has to be mentioned that the Constitutional Treaty includes an explicit competence for the Union to accede to the European Convention on Human Rights (Art. II–7 (2)).

Freedom of expression submissions in the “Tobacco Advertising” case

The applicants submitted that “commercial speech such as advertising by which undertakings can give the public useful information about their products” comes within the realm of protection of Art. 10 ECHR.
 On this basis they concluded that such protection exists also in the Community legal order. The defendants on the other hand emphasised that freedom of expression is not absolute and Art. 10 (2) ECHR permits restrictions thereupon in the interests of public health.
 The dispute in the case at hand concentrated therefore on legitimacy and proportionality of restrictions based on the objectives of public health alongside with the those relative to the achievement of the internal market.

Defining commercial speech and its scope of protection in the Community

Advocate General Fennely defines commercial speech as:

“the provision of information, expression of ideas or communication of images as part of the promotion of a commercial activity and the concomitant right to receive such communication”


A clear statement as to the need for protection of commercial expression follows:

“commercial expression should also be protected in Community law. Commercial expression does not contribute in the same way as political, journalistic, literary or artistic expression do, in a liberal democratic society, to the achievement of social goods such as, for example, the enhancement of democratic debate and accountability or the questioning of current orthodoxies with a view to furthering tolerance or change. However, in my view, personal rights are recognised as being fundamental in character, not merely because of their instrumental, social functions, but also because they are necessary for the autonomy, dignity and personal development of individuals. Thus, individuals’ freedom to promote commercial activities derives not only from their right to engage in economic activities and the general commitment, in the Community context, to a market economy based upon free competition, but also from their inherent entitlement as human beings freely to express and receive views on any topic, including the merits of the goods or services which they market or purchase.”


According to the above-mentioned definition commercial speech encompasses statements strictly linked to the commercial promotion of products and services. This group of statements has been classified in this paper as purely commercial speech, strictly concerned with the achievement of price and sales-volume targets. On the basis of the Advocate General’s opinion a conclusion may be drawn that commercial speech is also protected in the Community. The method of protection accorded to commercial speech under the European Convention on Human Rights is likely to be applied by analogy to the scope of protection accorded to commercial speech in Community legal order. The European Convention on Human Rights has been incorporated by the European Court of Justice to the Community legal order as a source of inspiration in fleshing out the general principles of law. Since the adoption of the Treaty establishing the Constitution for Europe, freedom of expression became a codified right as expressed in the Charter of Fundamental Rights, which was incorporated as a part of the European Constitution. The Charter does not mention commercial expression nor does it explicitly limit the protection to non-commercial (political, literary, artistic etc.) expression. Because the right to freedom of expression has been construed (in terms of its wording) similarly to its concomitant in the ECHR, and moreover on the basis of Art. II-52 (3), insofar as the rights in the Charter correspond to rights guaranteed by the ECHR, “the meaning and scope of those rights shall be the same as those laid down by the said Convention”, the protection accorded to commercial speech in the Union’s law will be construed on the basis of the interpretation of Art. 10 ECHR as developed by the ECtHR. This conclusion is all the more legitimate in the light of the European Union’s accession to the European Convention on Human Rights (Art. II-7 (2) Constitutional Treaty).


The ECJ referred, on many occasions, to the case law of the ECtHR. This method of fleshing out the general principles of law and after the adoption of the Constitutional Treaty the provisions of the Charter of Fundamental Rights will continue. It resembles the practice of national courts in signatory countries to the ECHR when dealing with cases concerning human rights, of referring to the provisions of the European Convention on Human Rights or case-law of the ECtHR. Of course the intensity of this practice and therefore the intensity of the influence of the Convention on the interpretation and application of national law by national courts differs from country to country (it is for instance a common practice in Poland). In order to safeguard the internal, European-wide consistency of the system of protection of human rights and to avoid the conflict of interpretation between the two European courts the common reference to the ECHR is highly desirable. In light of the future membership of the EU in the ECHR, such a conflict is no longer likely to occur. Preceding the adoption of the Constitutional Treaty and the clear competence for the Union to accede to the Convention discussion on the relationship between the two legal orders, many commentators emphasised that although conflict between the two courts was not likely, accession would have anyway been highly recommended.


To conclude the arguments in this section it has to be noted that commercial speech is clearly recognised by the Community law.
 Its protection is based on the general statement that all speech regardless of form is protected. The exact scope of protection will be established by reference to the restrictions.


Restrictions upon commercial speech in the Community law


Freedom of expression is not absolute and may be subject to restrictions so as to achieve certain objectives of relevance for the common good or to secure the rights of others.


In the Tobacco Advertising Directive the restriction upon freedom of speech was justified by the need to protect public health.
 Advocate General stated that the objective of protecting public health is recognised as an objective justifying restriction on speech under the European Convention on Human Rights and as an objective justifying restrictions on the fundamental freedoms in the Community legal order (Art. 36 TEC).
 The argument put forward in the Tobacco Advertising case is that the reduction of tobacco advertising will reduce the consumption and therefore improve public health.


In scrutinising the proportionality of legislative choices made by the institutions in complex fields, the Court has to examine whether the exercise of discretion is vitiated by a manifest error or a misuse of powers or whether the institutions did not clearly exceeded the bounds of their discretion.
 Advocate General referred to the rules governing the imposition  of restrictions on rights under the European Convention on Human Rights and distinguished between the general rule in this regard and the specific case of commercial expression. As a rule the restrictions imposed on the exercise of rights have to be justified by presenting evidence of a pressing social need for their imposition.
 The commercial expression represents a special case in this regard. The ECtHR held that limits thereupon are acceptable where the competent authorities ‘on reasonable grounds’ had considered the restrictions to be necessary.
 Similarly in the RTL case, the Advocate General Jacobs referred to two cases of the European Court of Human Rights – Casado Coca v Spain and VGT Verein Gegen Tierfabriken v Switzerland – and stated that the ECtHR is willing to accept considerable restrictions on commercial advertising and that a wider margin of appreciation for national authorities is important, particularly in an area as complex and fluctuating as that of advertising.


In the Tobacco Advertising case the difference in treatment has been justified by reference to different functions and interactions with more general public interest. The Advocate General concluded that “political expression serves certain extremely important social interest (…) commercial speech does not normally perform a wider social function of the same significance.”
 Consequently the adoption of a similar approach the Community legal order has been advocated:

“where it is established that a Community measure restricts freedom of commercial expression, as the Advertising Directive clearly does, the Community legislator should also be obligated to satisfy the Court that it had reasonable grounds for adopting the measure in question in the public interest. In concrete terms, it should supply coherent evidence that the measure will be effective in achieving the public interest objective invoked – in these cases, a reduction in tobacco consumption relative to the level which would otherwise have obtained – and that less restrictive measures would not have been equally effective.”


Free Speech Meets Free Movement

The analysis mandated by the concept of commercial speech appears to demand a broad inquiry into the position of the right to free speech in the commercial context of  Community market regulation. A discussion on the impact of the right to free speech on the economic law of the internal market reveals an interesting area of conflict between fundamental rights and fundamental freedoms in the Community law context. The fundamental freedoms, on which the common European market is based, have been present in the Community legal order since its very beginning. The fundamental rights, on the other hand, found their way into this system later, through  general principles of law, mostly due to the judicial activism of the European Court of Justice. They have come a long way from not being considered at all to their full and explicit recognition in the Charter of Fundamental Rights, incorporated into the Constitutional Treaty.


“Art. 10 ECHR is no stranger to the European Court’s case law on free movement.”
 In the case Familiapress v. Heinrich Bauer Verlag
 the ECJ dealt with the conflict between the fundamental freedom to free movement of goods and the right to freedom of speech. A German magazine granted readers a prize for solving a crossword puzzle. Such practice was not permitted Austria where the publisher intended to sell the said magazine. The relevant Austrian unfair competition law provision was said to protect smaller publishers. The Austrian government submitted that through offering free gifts large publishers were in a better position to attract consumers and eliminate smaller publishers unable to finance this expensive promotion method. The restriction on cross-border trade was therefore justified as serving the objective of maintaining press diversity, which in turn was considered as a mean to safeguard freedom of expression. Clearly, the protection of fundamental rights adversely affected intra-Community trade. The ECJ held that Member States may uphold restrictions on cross-border trade, by appealing to the requirements of safeguarding the protection of fundamental rights. Interestingly, although the ECJ was rather sceptical of the positive effects of upholding the Austrian rule, it left it for the national court to balance the competing interests.


The question of the relationship between the fundamental rights and fundamental freedoms has already commanded considerable attention of the European Court of Justice. The Schmidberger case raised the question of the need to reconcile the requirements of the protection of fundamental rights in the Community with fundamental freedom enshrined in the EC Treaty. It regarded the question of the scope of freedom of expression and assembly, as guaranteed by Art. 10 and 11 ECHR, and the free movement of goods, in the circumstances when the former are relied upon as a justification for the restriction of the latter.
 Schmidberger was a German transport undertaking, essentially involved in transporting steel and timber between southern Germany and northern Italy, using the Brenner motorway in Austria. The Transitforum Austria Tirol, an environmental protection association, gave notice to the Austrian authorities of an intention to hold a demonstration, principally against the pollution caused by the heavy transport in the Tirol region. It would involve blocking of the said route. The competent authorities granted permission. The demonstration had been widely publicised and alternative routes were suggested. Schmidberger brought proceedings against Austria claiming that the authorities failed to guarantee the freedom of movement of goods in accordance with the EC Treaty, and claimed damages in respect of standstill periods, loss of earnings and additional related expenses.


The Advocate General Jacobs pointed out that it was conceivable that cases in which a Member State would invoke the necessity to protect fundamental rights to justify a restriction of one of the fundamental freedoms, may become more frequent in the future, as many of the grounds of justification currently recognised by the Court could also be formulated as being based on fundamental rights considerations.
 This statement was strengthened by referral to another case in which the Court was required to reconcile the conflict between the fundamental rights and fundamental freedoms – Omega Spielhallen- und Automatenaufstellung-GmbH v. Oberbürgemeisterin der Bundesstadt Bonn
. In this case, Advocate General Stix-Hackl was dealing with the question of the order of precedence that is to be afforded to fundamental rights as general principles of Community law and pointed out that it is particularly questionable whether there is in fact an order of rank between the fundamental rights applicable as general principles of law and the fundamental freedoms enshrined in the EC Treaty.
 He concluded by stating:

“it appears to me to be significant that in cases such as this the necessary weighing-up of the interests involved ultimately takes place in the context of the actual circumstances in which in particular fundamental rights are restricted. The need ‘to reconcile’ the requirements of the protection of fundamental rights cannot therefore mean weighing up fundamental freedoms against fundamental rights per se, which would imply that the protection of fundamental rights is negotiable.”

The comparison between the next discussed case – Commission v. France
 - and Schmidberger is symptomatic of the need to weigh up the competing interests in the context of the actual circumstances of the case. The Court emphasised that the circumstances characterising the Schmidberger case were clearly distinguishable from the situation in the case giving rise to the judgment in Commission v. France. In the latter the Commission brought an action against France for failing to guarantee the freedom of movement of goods on ground that the government did not take appropriate measures in protecting importers of agricultural products from Spain against the demonstration of French farmers. The demonstration in Schmidberger took place after a permission granted by the competent authorities. It blocked the traffic on a single route and on a single occasion. The demonstrators were undoubtedly exercising their fundamental right by manifesting in public an opinion on a subject of public concern. They did not intend to restrict trade in goods of a particular type or from a particular source. By contrast, the French demonstrators in Commission v. France were preventing the free trade in particular type of goods originating from Member States other than France, not only by obstructing the transport thereof, but also by destroying the products in transit and those put on display in shops.
 Consequently, in Schmidberger the Court held that the Austrian authorities were entitled to consider that the outright ban on the demonstration would have constituted unacceptable interference with the fundamental rights to freedom of expression and assembly.

Furthermore, the Court held, that Member States enjoy a wide margin of discretion in circumstances such as those in this case. It remains to be seen whether the scope of margin of discretion will depend on the kind of speech involved. According to the line of reasoning adopted by the ECtHR where commercial speech is at stake, the standards of scrutiny may be less severe
. Given the possible variables of commercial speech, the problem becomes more complex. The thesis put forward in this paper is that in cases where the fundamental rights will conflict with the fundamental freedom, the speech in question will come under close scrutiny. Depending on how much it can contribute to the public debate it will be less or more difficult for the Member States to rely on the fundamental right to free speech in restricting the fundamental freedom.


The “public debate” test in the Community law context


The public debate test has been applied by the ECtHR in determining the level of protection accorded to the speech in a commercial context. The same test has been explicitly applied by the ECJ in the case which gave rise to the preliminary ruling in Herbert Karner Industrie-Auktionen GmbH and Troostwijk GmbH
. The case concerned Paragraph 30 (1) of the Austrian Law on Unfair Competition. This provision prohibits any public announcements or notices intended for a large circle of persons from making reference to the fact that the goods advertised originate from an insolvent estate when the goods in question, even though that was their origin, no longer form part of the insolvent estate.
 The provisions of such information is deemed to be capable of attracting consumers, who believe to make purchases at advantageous prices because the company is wound up, not being in the position to determine whether the sale has been organised by the insolvency administrator or by a party who had acquired the goods from the insolvent estate. Kerner and Troostwijk were involved in the sale by auction of industrial goods and purchasing of the stock of the insolvent companies. On the application by Kerner, the Austrian court issued an injunction against Troostwijk, prohibiting Troostwijk to refer in its advertisements for sale that the goods were from an insolvent company. Troostwijk appealed against that injunction, questioning the compatibility of Paragraph 30 (1) Austrian Law on Unfair Competition with the Treaty provisions on freedoms of movement of goods and Art. 10 ECHR embodying the freedom of expression.

The Court recognised that Member States enjoy discretion in balancing the competing interests. In this regard, however, “[w]hen the exercise of the freedom does not contribute to a discussion of public interest and, in addition, arises in a context in which the Member States have a certain amount of discretion, review is limited to an examination of the reasonableness and proportionality of the interference. This holds true for the commercial use of freedom of expression, particularly in a field as complex and fluctuating as advertising”.
 On this ground the Court held that the restrictions imposed by Paragraph 30 (1) Austrian Law on Unfair Competition were reasonable and proportionate in the light of the legitimate objectives pursued, namely consumer protection and fair trading.
 In the light of this judgment a conclusion may be drawn that the Court seems to differentiate between the exercise of freedom of expression which does and does not contribute to a discussion on matters of public concern. As a consequence a less strict test is applied in scrutinising the restrictions imposed on the exercise of the right to free speech.


Conclusions

Commercial speech comes in many shapes and forms, in many variables. A considerable difficulty in categorising and defining this type (or types) of speech leads to an uncertainty with regard to the scope of its protection. Most commentators on the notion of commercial speech stick with the question whether advertising can be accorded a level of protection equal to political or artistic speech. The thesis put forward in this paper is that an intermediate category of speech has to be singled out, which is a mix of commercial self-interest and comment on issues of public concern. The increasing presence of businesses in the society with their growing involvement in debates on issues of public concern cannot be ignored. The commercialisation of political life and politicisation of commercial life make the distinction between political and commercial not easy. The mere fact that a business entity, in its own name, takes position on a particular issue, cannot automatically lead to the denial of the right to freedom of speech. It has nevertheless proved to be hard to find a point of equilibrium between the rights of commercial actors to freely express their opinion and the requirements of protecting the public, consumers and other competitors against unfair or  deceptive practices. Indeed, the commercial statements, even partly commercial are more resistant then political or artistic speech. The commercial actors will always speak - they have to in order to earn money. It may support the thesis that commercial speech even including some non-commercial statements shall be less protected. The possibility of developing some intermediate liability regime for mixed statement should not be excluded.

It has been stated that commercial speech should be defined with reference to a set of characteristics (speaker, content and context). Some hints can be decoded from the case-law of the European Court of Human Rights and German courts. The German courts put an emphasis on the purpose of speech. In Hertel and Barthold cases, the European Court of Human Rights weighed the commercial and non-commercial elements by applying the “public debate” test. Within its framework the question as to whether or not the contested speech can contribute to the public debate has to be answered. Similarly, commercial speech has been clearly recognised in the Community legal order as meriting protection. This recognition is based on the ECtHR’s interpretation of the scope of application of Art. 10 ECHR. In the Karner judgment, the ECJ clearly laid foundations for the “public debate” test in the Community law context. The comparison of the attitudes to commercial speech applied by the two European courts – the European Court of Justice and the European Court of Human Rights – reveals a far reaching coherence of these systems of fundamental rights protection.
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