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BrusseLs, March 1978

PR0PoSAL F0R A CoUNCIL DIRECTIVE 0N THE C0LLABoRATI0N BETI,EEN THE tqEMBER

STATES TO COMBAT ILLEGAL MIGRATION AND ILLEGAL EMPLOYMENT (1)

The Commission has approved, and sent to the CounclL, a modified proposal for a

dinective aimed at the approximation of the Legislation of the Member States con-
cerning the prevention and suppressing of itLegaL migration and iLLegaI employment,
and at the mitigation of hardship suffered by iLLegat migrant workers, except in
the case of iLlegaL workers whose bad faith has been recognised by the juridicaL
authorities concerned.

In the CounciL ResoLution of 9th February 1976 on an action programme for migrant
workers the Member States considered that "it was important to strengthen cooperation
between Member States in the campaign against i[egat immigration of workers who are
nationaLs of third countries, and ensure that appropriate sanctions are Laid down to
repress trafficking and abuses Iinked with iLtegaL immigration and that the obLigations
of empLoyers are ful.fiLLed and the rjghts of workers relating to the work they have
carried out safeguarded wjthout prejudice to othen consequences of the untawfuI nature
of their residence and empLoyment".

As a first step towards the reatisation of this goa[, the Commission approved and sub-
mitted an initiaI proposition for a directive to the CounciI on 3rd Novemberr 1976.(2)

In subsequent discussions in the European ParLiament and the Economic and SociaL
Committee, whil.st there was strong support for the Commissjonfs proposaL, it was
considered unacceptabIe and regrettabLe that the proposed Directive whoILy over-
[ooked the fundamentat principIe of the empLoyerst obLigations and the corretated
protection of the rights of iLtegaI migrant workers deriving from the work they have
performed, as caIted for in the CounciL ResoLution.

It t,las for these reasons that the Commissi.on has modified its initiaI proposaL.

Apart from the originaL proposaLs aimed at measures to:
- inform intending migrants of the re[evant nationaI Laws and reguLations which

must be observed;
- ensuring adequate controL, particuLarLy by checks on employers;
- punish persons who organise, aid or abet or participate in iLtegaI immigration and

iLlegaL employment;
- mitigate the wrong suffered by jLLega[ 'immigrants who acted in good faith' by

ensuring the right of appeaL against deportat'ion;
- strengthening coILaboration between Member States;

the Commissionsr modified proposs[ !,,ouLd ensure that the responsibiLity and tiabiLities
of employers are more cLearLy estabLished, particuLanLy in regard to obIigations
arisjng out of the act of employing an i[legaI m'igrant, whereby the Commission proposes

(1) c0M(78)86
Q) P -87 of November 1976
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that these obtigat'ions, particuLarty in regilrd to r',,ages, sociat security, taxation,
etc. shaLI be determined as if the empLoyment had been Lega[.

0n the other hand the Commissjon had recognirsed that the iLLegaL migrant worker
shoutd not benefit from the pnov'isjons of thrr Directive, where it has been
estabtished by the jurjdjcaL authorjties conr:erned that they acted in bad faith.

Community nationa[s who have the right of free movement through the Community are
not covered by this Directive.
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PROPOSITION DE DIRECTIVE DU CONSEIL RELATIVE A LA COLLABORATION ENTRE

LES ETATS MEMBRES DANS LEUR LUTTE CONTRE LA IqIGRATION ILLEGALE ET LIEMPLOI ILLEGAL. (1)

La Commission a adopt6 et envoy6 au Conseit une proposition modifiee de directive
visant A rapprocher Les l.6gisIations des Etats membres retatives i La pr6vention et
A Ia suppression de Ia migration il[6ga[e et de L'emptoi iLt6gat, ainsi qurA adoucir
Ie sort des travailteuns migrants il[6gaux, sauf dans te cas des travai[[eurs iItegaux
dont Ia mauvaise foi a 6t6 etab[ie par tes autorites judjciajres concern6es.

Dans La r6solutjon du ConseiI du 9 f6vrier 1976 concernant un programme draction
en faveur des travait[eurs migrantsr [es Etats membres ont estim6 quriL importait
"de renforcer La coLLaboration entre Les Etats membres dans La tutte men6e contre
I t immigration ctandestine des travai I leurs ressontissants des Etats tiers et de

veitler A ce que des sanctions appropri6es soient pr6vues, pour r6primer te trafic
et les abus Li6s A Itimmjgration cLandestine et i ce que [es ob['igations des emptoyeurs
soient remplies et Les droits des travaiIteurs aff6rents au trava'iL accompLi sauve-
gard6s, sans pr6judice des autres consequences ir tirer du caractdre iLLicite de

leur s6jour et emptoi".
Comme pnemi6re mesure destin6e a assurer Ia r6atisat'ioq de cet objectif, [a Commiss'ion
a approuv6 et pr6sent6 au Conseit, te 3 novenbre 1976921tn" premieie proposition de
di re ct i ve.

Au cours des discussions u[t6rieures au Partement europ6en et au Comite Economique
et sociat, it a 6t6 estim6 inacceptabte et regrettabLe - et ce, ma[916 Le targe
appui donn6 A [a proposition de La Commission - que La proposition de directive
negIigeait tota[ement [e principe fondamentaL des obLigations des empLoyeurs et de La

protection, qui y est Li6e, des droits des travaiLLeurs migrants iLLegaux aff6rents
au travaiI accompti, comme [e demandait Ia 16solution du Conseil.

Ce sont ces raisons qui ont incit6 [a Commission a'modifier sa proposition initia[e.
Ind6pendamment des propositions origina[es portant sur des mesures visant
- A informen Les migrants 6ventueLs des d'ispositions [eg'istatives r r69tementaires

et administratives nationales i respecter en Ia mati6re,
- i assurer un contr6[e ad6quat, notamment celui des empLoyeurs,

- A punir Les personnes qui organisent, encouragent ou participent a Ifimmigration
i LL6gaLe et A Lremptoi i Lt6gaL,

- A attenuer Les pr6judices support6s par Les immigrants'i[l6gaux ayant agi de bonne
foi en Ieur garantissant un recours contre Ltexpulsion, et

- A renforcer ta cotLaboration entre les Etats membres,

ta pnoposition modifiee de La Commjssion entend pr6ciser ta responsabitit6 et tes
obLigations des emptoyeurs, notamment en ce qu'i concerne les obIigations r6suttant
de Lfemploi des migrants i[l6gaux; aussi Ia Commission propose-,t-e[te que ces
obIigations, notam.lent en ce qui concerne [es sataires, [a s6curit6 sociaLe, Les
imp6ts, etc. soient 6tabLies comme si LrempLoi avait d'te L69aL.

?-r'jlllSrvr-r7n) nA (2) voir P -87 de Novembre 1976 t
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Drautre part, La Commission a"estimd que Le tnavaitLeur migrant iIL6gaI ne

peut b6n6ficier des dispositions de la direc:tive Iorsque Ies autorit6s judiciaires
concern6es ont 6t'abli qut i I a agi de mauvai s;e foi.
Les ressortissants de La Communaut6, qui b6n6ficient de La Libre circutation sur
[e terrjtoire communautaire, ne sont pas concern6s par cette directive-


