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BrusseIs, Apri1 1980

AttIENDMENT TO DRAFT fvlERGERS DIRECTIVE( 1) *

The commission, on a pnoposat from fvrr Burke, has decided to send a
communication to the Counci[, incorporating an amendment to the draft
Directive on mergers. This draft Directive, which was l.aid before the
CounciL in 1969, is to be discussed at the Councit of Mjnisters for Fiscat
Affairs on 19 l4ay 1980.

The proposa[ is designed to defer the taxation that wouLd otherwise
occur when two companies from different Member States engage in a merger or
similar operation. Its bffect would be to remove some of the tax obstactesto cooperation across frontiers between enterprises wishing to concentrate or
disperse their activities,

The stage has now been reached where neanty aLt the technicat probtems have
been solved in the Councit y,lorking Group. The adoption of the Directive
is, however, btocked by poLiticat objections on the part of two Member
States. Both Member States fear that, once the tax obstacles to cross-frontier
mergers, etc. are removed, companies engaging in a merger or similar operation
witI transfer the headquarters of the corponate group outside their respective
countries.

In an effort to meet the concerns of the two Member States concerned, and in
preparation for the CounciL discussion, the amendment to the draft Directive
proposes two articles designed to safeguard the interests of any Member State
aga'inst such risks, and to monitor the operation of the Directive.

The safeguard articLe is designed to protect any Member State which finds that,
foLLowing the introduction of the directive, an unacceptabty high proportion of
mergens are taking pIace unitateraLty to the detriment'of that State in other
Member States. In such a case, the lvlember State may appLy stating its reasons,
to the Commission for authority to suspend the privisions of the directive
to the extent and for the period necessary to correct the imba[ance. The
suspension may relate to some or aU. of the provisions. and to some or a['L o4 the

Member states. The commission witL as quickLy as possibLe brjng a proposaL for
a decision before the CounciL: the proposaL may pnovide for the application of tht
Member State to be granted in fu[l or pant, or for it to be rejected' The

CounciI wiIL decide on the Commissionts proposal without delay and by a quati.-

fied majority.

(1) ProposaL for a CounciL
to mergers, divisions

of different Member States

'k COM(80)203 '

Directive on the common system of taxation appLi'cabIe
and contnibutions of assets ocurring between companies

(OJ no. C39, 22.3.69)
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The openation of the mergers directive wiLL need systematic supervisian.
The Commission shouLd make reguL:rr reports sn its supervision to the CounciL
and make such proposaLs as seern ippropriate-

The Commission considers that the adoption of the directive concerning
the common taxation system for internationaI mergers shouLd Iead to renewed
efforts to harmonize the systems of company taxation. It therefore catIs upon
the European ParLiament, which has not yet deIivered its fina[ opinion on the
proposat for harmonizing company taxation made by the Cosrmission in 1975' as

weLL as on the CounciL, to give priority to this matter.
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MODTFICATION DE LA PROPoSITION DE DIRECTIVE SUR LES FUU_q!!_!l)*

Sur proposition de M. BURKE, Ia Commjssion a decide de transmettre au ConseiL

une communication modifiant Ia proposjtjon de directive sur Les fusions. Cette
proposition de directive, qui a 6t6 pr6sent6e eu ConseiL en 1969, doit 6tre dis-
cutee par te ConseiL des Ministres des Finances te 19 mai 1980.

La proposition vise i permettre te report de t'imposition qui devrait avoir Lieu

tonsque deux societes drEtats membres diff6rents procddent i une op6ration de

fusion ou A une op6ratjon simiLaire. L'effet de cette proposition serait de

supprimer queLques-uns des obstactes fiscaux A Ia coop6ration transfrontatiere
entre des entreprises qui d6sirent proc6der i une concentration ou i un red6ptoie-
ment de teurs activit6s.
Les discussions qui ont eu Lieu au sein du groupe de travaiI du ConseiL ont
permis de r6soudre Ia quas'i-totaIit6 des probtdmes techniques. Toutefois,
I'adoption de Ia directive est bLoquee par Les r6serves poIitiques de deux

itats membres. Ces deux Etats membres craignent qutune fois supprim6s Ies
obstactes fiscaux aux fusjons internat'ionaLes, etc,, Les soci6t6s engag6es

dans une op6ration de fusion ou une op6ration simitaire ne tranfdrent [e siege du

groupe de societ€,s en dehons de Leur territoire respectif.

En vue drapaiser Les craintes des deux Etats membres concern6s et de pr6parer
La discussion au sein du ConseiL, deux artictes destines A sauvegarder Les

int6rets de tout Etat membre contre de tets risques et d permettre une sur-
veiILance effective de Ltappl.ication de Ia directive ont 6t6 introduits dans

Le texte de ta proposition'

La cIause de sauvegarde est destin6e d prot6ger un Etat membre qui constate que,

par suite de Ltapplication de La direct'ive, une proportion de fusions importante
et jugee inaccepiabl.e sreffectue A sens uniqre, i son detriment et au profit drautres
Etats membnes. Dans ce cas, IrEtat membre peut adresser A La Commission une demande

motiv6e en vue dfBtre autoris6 i suspendre Itapplication des dispositions de La

directive dans La mesure et pendant La p6r'iode n6cessaires d La correction du

d6s6quiLibre en quest'ion. La suspension peut concerner une partie ou LrensembLe

Oes aispositions et pLusieurs ou tous Ies Etats membres. La Commission saisit
[e ConseiL dans Les deIais Ies p[us courts drune proposition de d6cision pr6-
Voyant, soit de faire droit, en tota[ite ou en partie, i La demande de LrEtat
r"rU.", soit de rejeter c"lte demande. Le ConseiL statue sans tarder, i La

majorite quaIi f.16ersur cette proposition.

(1) Proposition de directive du ConseiI concernant Le r69ime fiscaI
commun appticabIe aux fusions, scissions et apports dractif-
intervenant entre soci6t6s dti:tats membres diff6rents (J0 no C 39'
du 22 mars 1969).
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f[ sera n6ces,saire de suivre de pres L'apptication des dispositions de
ta directive sur Les fusions. La Commission devrait adresser r69uLierement
un rapport au Conseit A ce sujet et [ui pr6senter, te cas echeant, toute
proposit'ion qureLte jugerait uti Ie.
La Commission considere que t'adoption de La directive concernant Ie 169'ime
fiscaI commun appLicabIe aux fusions internationaLes devrait conduire A des
efforts accrus en vue drharmoniser Les systAmes dtimp6t des soci6t6s. Aussi
en appeLLe-t-ette tant au ParLement europ6en, qui nra pas encore 6mis dravis
d6finitif sur La proposition qu'e[Le a present6e d cer sujet en 1975, qutau
ConseiI afin qurits examinent en pniorit6 cette question.


