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At the instigation of l4r Andriessen, the Commission has recentIy submitted to
the Counc'iL a proposa[ for a neguLaiion which shou[d enabLe the ruLes on

competition to be'appLied fulLy and effectiveLy to airIine companies'

ALthough the nuLes on competition, l.ike aLt the generaL provisions of the

Treaty, appty to the air transport sector, a regulation impLementing them has

so far been Lacking. The commissionrs proposaI is intended to fiLL this gap

by estabLishing iniestigation procedures, decision-making powers and penaLties

to secure compLiance with the prohibitions [aid down in Articles 85(1) and 86

of the EEC Treati, together wiih procedures for-granting exemptjon from the

ban on restrictive practices under ArticIe 85 (3) '

These procedurat rutes are modetLed both on those appLicabLe to virtuatLy aLL

sectors of the economy (Councit negutation No.17/6D and on those specificaL[y
governing transport by rait, road and inLand waterway (CounciL Regutation (EEC)

No. 1017 /68).

The ReguLation vests 'in the Commission pbwers to request information from

undertakings and to.canry out on-the-spot checks, to decide that infringements

have been committed'and io require undertakings to put an end to then and,

where appropriate, to impose fines of up to 1-O% of the turnover of the companies

invotved and perioOic penaLty payments of up to 1 000 ECU for each day that

they faiI to compty with its decisions'

The proposed Regulation contajns a number of provisions to protect the under-

takings.onr*rn"lr-notabLy by giving them the right to be heard prior to any

decision against ihem and-enibLing inem to organize their defence' It aIso

g.ives indiv'iduaLs or undertakings that have suffered detriment the right to
todge a compLa'int with the Commission regarding possibLe infringements and to

have such infringements terminated'

The approach adopted for obtainilg individuat exemption under ArticLe 85(3) is

very flexibte. In contrast to tirE general system, br! in tine with that
governing other forms of transport, agreementsr- decisions and concerted practices

do not have to be notified in aOvancel It is for the Commission' act'ing "i!l:1.
in response to a complaint or on its own initiative, to examine whether prohibition

or exemption is justified in each individuat case. However, so as to aL[ow

undertakings to -kno, 

"rr.tLy 
where they stand, the ReguLation a[[ows them to

make formal appLication to the commirrion for the exemption of a restrictive
practice. unLess the commissjon makes c(ear its opposit'ion within 90 days of

publ.ication of a summary of the appLication,in the officiat JournaL' the

restrictive practice wiLL be deemed exempt for the time aLready eLapsed and

for the ensuing three Years . '1 "
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Taken as a whoLe, the proposed Regutation deats essential[y with prob[emp of
procedure. Given the rapid development of the air transport sector, which is
moreover marked by a very high degree of government intervention, ther Commission
betieves that the basic rutes must initial.Ly be apptied on a case by case basis
untiI such time as it is able to define the categories of agreements that might
quaLify for btock exemption.

The substantive provisions of the ReguLation therefore simpty define its scope
and provide for statutory exemption of certain agreements aimed at technicaL
cooperation, which do not generatLy have any harmfuI effects on competition.
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Les de concurrence - rts a6ri : [a Commission pr se au Consei tun rdgLement d6lenminant Les modaLit6s d Iication des artic et 86

'A Itinitiative de M. Andriessen, Ia Commission vient de proposer au ConseiIul-f"gLement qui devrait La mettre en mesure dtappLiquer pLeinement etefficacement tes rdgtes de concurrence aux compagnies a6r'iennes.
En effet, bien que Les regtes de concurrence, comme toutes les r6glesg6n6raLes du Traite, stappIiquent au secteun des transports a6rieis, un 169Le-
ment de mise en oeuvre de ces dispositions faft encore d6faut. C,eit cetti
Lacune que vise A combLer La propositjon de La Commission en instjtuant des
proc6dunes drinstruction, de d6cision et de sanction pour non respect desintendictions pr6vues aux articLes 85 paragraphe 1 et 86 du Trait6 CEE ainsique des proc6dures pour Lroctroi drexemptions de Lrinterdiction des ententes
au titre de trarticLe 85 paragraphe 3.
Ces regtes de proc6dure stinspirent A La fois de cetLes appLicab[es i ta quasitotatitd des secteurs 6conomiques (169[ement no 17/62 du tonseiL) et de ceLtesqui regissent sp6cifiquement les transports par chemin de fer, par route etpar voie navigabLe (rdgtement no 1Iirl68 cEE du consei[).
Sont ainsi pr6cis6s les droits de [a Commission de demander des informations
aux entneprises et de proc6der i des v6rifications sur ptace, de constater
dr6ventueLtes infractions et drobIiger tes entreprises'a y r"ttre fin et deprononcer [e cas echeant des amendes, qui peuvent atteindre 1O'l du chiffre
dtaffaires des compagnies impIiqu6es, ainsi gue des, astreintes pouvant sr6[eyera 1.000 ECU par jour de retard.
Le regLement propos6 contient un ensemb[e de garanties en faveur des entreprises
mises en cause, notamment en teur assurant te droit drEtne entendues preaLable-
ment i toute decision n6gative et Ia possibiLit6 drorganisen Leur d6fense. IL
pndvoft 6ga[ement [e droit pour les pensonnes ou tes entreprises [6s6es deporter ptainte A Ia Commjssjon conire dt6ventuetLes infractions et drobtenirquriL y soit mis fin.
La proc6dure drobtention dfune exempti:n individueILe au titre de Itarticte
85 paragraphe 3 est organisee de manir-ire trds soup[e. Contrairement au systdme
g6n6raL, mais A trinstar de ceLui 169jssant Les autres modes de transports, Les
ententes ne doivent pas 6tre pr6atablement notifi6es. Crest Ia Commission
qui exam'ine, dans chaque cas drespdce, soit sur ptainte soit droffice, dans
queLte mesure tant Les conditfons de [{interdiction que cetLes de Itexemption
sont r6unies. Dans Ie but drassurer La sdcurjt6 juridique des entreprises,
Le rdgLement pr6voit toutefojs un droit pour ceILes-ci de saisir [a Commission
drune demande formette drexemption drune entente. Si dans un d6Lai de 90 jours
suivant [a publication au Journat OfficieL du contenu de cette demande, Ia
Commission ne manifeste pas son opposition, Ltentente en cause est r6put6e
exempt6e pour toute [a periode prec6dente et pour j ans dans Iravenir.
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Dans son ensemb[e [e rdgLement propos€ traite essentieLtement des probldmes
de procddure. En effet, 6tant donnd Ir6votution rapide du secteur des
transports a€riens, qui est par ait[eurs caract6risd par [e trds haut
degr6 drintervention des autorit6s pubLiques, La Commission estime que Les
rdgtes de fond doivent, dans un premier tempsr Etre apptiqu6es cas par cas,
avant qureLLe ne puisse definir des cat6gories dtaccords susceptibles
de faire Irobjet drune exemption gen6raLe.

Les seu[es dispositions de fond du rr]g[ement se Liimitent donc d pr6ciser
son chanp dtapplication et i pr6voir une exception L6gate en faveur de
certains accords de coop6ration technique, qui n'ont g6neraLement pas
dreffets negatifs sur Le jeu de [a concurrence.


