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1.

The cndcavour by the Unlted Nations ‘to establish a code of conduct, for

Transnatlonal Corooratlons (Twcs) orlglnates in the Economic and Socxal
Council's rcsolution of Sth December 1974 whlch created the Comm1931on

- “on Transnational’ Corporatxons (CTNC) At its first session ln March 1975
“the CTNC decided to assign top prlorlty to»theformulatlon of a code of

. conduct and durlng its second session ln ‘March 1976 the CINC cqtabllehed

an Intergovcrnmcntal wOrking Group Thia group was dirécted to prepare

B an annotated outllne of the code of conduct to be submitted to the CINC.
* at its third scssxon in Aprll/May 1977 follow1ng which the group was,

to pmepare the flnal text of a draft code of conduct to be considered

o .'by the CTNc. IR :“;\._,~ :W ;'[“! g

' The Cbmmunlty has from the start participated as..an observer in' the

Group sessxons. ,;A_J

G In’ accordanCc w1th UN ECOSOC dec131on 1980/171 the Intergovernmental
. Working Group on a code of conduct for TNCs will try to flnalise its

"negotlatlons botn 1n the CTNC ana 1n the Intergovernmental Worklng

~

NP

. work on a draft code of conduct for transnatlonal corporations (Tth)

?hefore the next sesslon of the CTNC now scheduled for September 1981

4‘_.~

S

~ Before this CENC se531on the Intergovernmental WOrklng Group wlll hold

-G;two more SGSSlons in Apr11 ‘and 1n May 1981, in hew ‘York, in ordcr

to completo its work o8

v~Although tho WOrklng Group w1ll be faced w1th negotlations on“a nuntcr .ﬁ
j-:of difficult items, completion of its tasks within the set time limits
‘is not. cntircly impossible.. ;"’i’"f 5”"f ~ o
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: In thin rituation tho Communxty will noon bo obliqnd to ralro the

| © - problem of its position with regard to the code and its institutional

"; machlnery 1n the negotlatlons 1n New York. :

. Sk L J R

, The proposed code ralses' snwilar problems for the Community as‘the'

proposcd code of conduct on the Tranefer~o£ Technology and the codo on

\
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' Restrictive Business Practices the principal ones being the partici-

“‘patlon by the Coamunlty as such in the Pdoptmn of the code and the

f latter’'s compatlblllty with Conmumty law independently of. its fma.l :

T legal nat:ure aS well'as t.‘ne Commumity’s role in the mst:.tutlonal

‘Code of Conduct on 'I‘ransfe.r o':f Technologg

' machmcry set up in oonm:ct:ion wx‘rh the code,

. N
. t

I

As stated 1n the Cbmmssmn worhngpaper (1) on the introduction of a-
,'Comm\mlty clause in the proposed code of ccmduc,t on the Transfer of

echnology thesc- problc:ms make 1t neccssaxy for the Community W proposc

o in ‘the final negotmt:ions on the codc

v R . %

 - that it part1c1pates a.s such in the adc; tion of the code

- and that approprxate prov151ons in the )de will ensure that

. the oode wi. ll not affect any exlwumg or future apphcat:.ou ks
and inplcmcntation of the Conmmity Treaties, , o '

/

'v“. the Corrmmlty as sucn will, in so far as the areas of its:

' oonpetence are: concerned be a party +o the code in the same
,manner as States and hence part:.c:.pate on th:.s basxs in the
in.,titutlo.xal machincry. ) -

; ,,Prior ‘o the first sessmn of the UN—Conference on thc codo of conduct
_on the Transfer of. Technology in its Communlcatlon to the Conncil of

o 20 September 1978 ( 2) the Comrm ssion presented the reasons legal and

: -otherwise, for mcludmg a"Cormnmlty clause" in the code concc.rmnq

the Tran.sfer of ’I‘echnology, This analysis was further developed in a

" Cormis sion ataff _paper of 27 October 1978 ( 3) ‘which discussed in

pzrticular the quc«;tion of the C:onnunlty'cx ‘competence on the basis

-~ of the juriediction of the E,uropa.an Cnurt of J/ustico.,

(1) oor»:(ao) 595 of 21 April 1980.

(2) Seo doc.R/2421/78 (COMFR 49) of 25.9.1978 or COM(78) 447 final of
20.9.1978 resgectively.

(3) See doc. VIIT [78)1217 of 27.10 ‘378,
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‘ The communlcatlon of the Commissmon gave rise to & thorough discussion
of the problem by the RELEX-Group of the Council. The Group proposed a-

compromise formula to be 1ntroduced in the negotiations on the code of con-

_duct. As to the general context for puttlng forward this formula the-"

Group 1nd1cated in partlcular that (1)’ g

"\

‘"-the compromlsc had been deV1scd on the assumptlon of a non-binding

" Code which would be adoptod by the Unlted Nations General Assembly
(in which case the.problem of adoptlon of the Codé by . the Communlty
“as such would not arlse) JERE R S , o

= in-those flelds where the Communlty undenlably had competence  the .

, text in ‘the Code g~_,_,- SR

Cbnmunlty should be eble to. part1c1pate in the negotiation of the -
A+ its 919th sesslon of 7 November 1978 ‘the OOREPER‘adopted on the
basis of the proposal of the RELEX—Group, the following formula and -
“agreed that it should be introduced 1n the negotiations on the code
in case of neceselty ’ ‘_;;_,; 33 L ‘. -

1 : o . R

e

-.“In the case: of groups which possess or are liable to attain powers‘“'”

‘relating to questions falllng within the scope of thls code, the pro- '
visions ot the coce will also apply to those groups.

" The prov1sions of thls code ‘will not affect the rules in force withxn

.these groups" y
. | T

PREEN

i
‘

, On the basis of the Comm1551on Worklng Paper (2) of 21 April 1980
 consultations continued both in Brussels and on the spot in Geneva
 during the UNCTAD-Tow Confércnco where agrecmcnt finally was

ached on 5.5. 1980 (3) to propose the introduction of ‘the following

c

s

(1) Sco doc. §/1778/78 (RELEX 172) + Ad2. 1 of 25.10.1978.
(2) See doc. CDM(BO) 595 final of 21 ‘}\pri], 1980,
3 See Council doc. 891/80 of 6 May 1980,

,"'
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: 7, Similar questions with regard to Community competence and part1c1pation o

* A \ T
. P ot
N 4 -

'"nny reforenca in the cedn to "States" or "Govérnments" ghall be

construed as including ‘any recjionnl grouping of states o tho.
-~ extent that they have competence in the field of Transfer of
- Technology, w1th respect to cuch compctence“ :

oy ’ .

3 Group B was notified of this text. However due to lack of fime o
this text was not tabled formally in the Oonference. ‘

Negotiations w1th1n UNCTAD on the Transfer of Technology Code
.are Stlll Contanlng. f:f" S

Restrictive Business Practices -

.arose 1n the context of the preparatibn of the United Nations Confe-

| rence on Restrictive Business Practices which held its first sessionvf‘

in Geneva from 19 November to -7 December 1979.. In its communication

to the Council concerning the preparation of a Community position for . -

o this Conference (l) the CommlSSlOn asked the CounCil in particular

N

. N .

2 to agree that the Community as such partic1pates ‘in the negotiationii"‘

;of the code for the control of. restrictive business practices and
;.ensures that its proViSions apply‘to the Community as such in tne

-, areas of its competences- ‘ e

B to agree that the Community must make sure in the forthooming nego-l‘r‘

: tiations that the code is compatible with Community law -and docs
’not interfere with the application .and implementation of Community

competition policy.;~fw_‘,r . gl~ﬁ_j‘,*

e
‘. o

= 8. The CounCil in its meeting of 20/21 November 1979 upon recommonuation

of the Committee of Permanent Representat:ves of 15 November 1979 (2)

o deCided that the qucstions ncgotiated in the framework ‘of this con- !

ference could drpcnding on the situation” fall: within the competence

of the Member States as well as ‘that of the Community. As a oonsequcncc
' the Community must. participate as such in the negotiation togcthcr '

- with the Mcmbcr States. ]

5.

(1) See doc, COM(79) 526 final or doc. 752(795 respectively.
<2> sce doc.. 10663/79 of 15. 11 1979. | ‘ IR

i
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10.

In the N Con erence on Restrlctlve Bu51ness Practices an understandlng

- amorngy the sookesmen of all groups was reached enabling the Community 0

participate as such .in the negotlatlons.vln partlcurar two clauses

were negotla*ed extendlng the scope of appllcatlon of the pr1nc1oles and
rules on RBP's to the. Communlty as such’and enabling the Communlty v
to partxcxpate in the 1nternatlonal 1nst1tutlonal machlnery '

-

With respect to first question the following'oording was submitted

- by the preaxdent of tbe conference (Mr Sanchls-Munoz Argcntlna)

' "Any‘refercncn to “Gtatcs" or “Governments“ shall be construed as includlng

any regional grouping of States such-as the Luropean Egonomic Community,
to the extent that they have competence in the area of restrictive
busincss practiccs“ (1). s s -

~'Wlth reepect to the 1nst1tutlonal\mach1nery the chairman of the negotlatlnq :

group submitted the fol;owxng text to the Presxeent of the Conference:

*The Intcrgovcrnmental group owen to all members of UhCTAD as well as
regional groupings having conpetence in this field, should meet as often
mn%%mw mt&lwmomeawu.”“”""“”"u)

Group B arnd the Group of 77 acceoted both clauses, Group D eventually .
rejected the second clause Just before the conference Closed. At that
stage Group B dld not think it appropriate to 1n313té egpecially since

. the matter of settlng up the 1nstltutional machlnery was referred to the

UNCTAD Trade Development Board.

t g .
The RBP Code, 1nc1ud1ng the flrst clause given above, was adopted by
the UN General Assembly by way of Resolutlon on 5 December 1980.

”

A Code of CondUCt for"TNCs ‘<y£;

¢
\ 2

“The Communxty 1nterests at stake in the negotlatlons on the Code of

conductforTNCs are entlrely 51m11ar to those in the negotlations

- onthe oodes mentloned above.

With regard to the question of Community competence and partlcipution

- it would sufflce to poxnt out by way’ of examples the chapters of

the TNC Cede on accountlng and dlsclosure of informatlon competition

. 1) see doc. TD/RBp/ooNF/s‘-‘ p. 2L

2) Seo doc. TD/KBP/CONE/8 = p. 18.



- and RBP taxatlon. The babes foz tormunity competencedl) in these

areas intc. alia are found in the Romeé Treaty, especially in.

. ,artmcles 85 and 86 as well as in Community legislation, such as the

: Fourth Council Directive (78/6bO/EEC) on the annual accounts of
certain types of companies. and the Council Directive (77/799/EEC)

N concerning mutual assxstance ln the fleld ‘of direct taxatlon. -
B Further Commumty leglslatlon pxovldmg new béses for commum.ty

. competence: 'in these and other areas (e.g. consume.r protection)
"_‘coveredbythe'mCoodelsmproces.' AR

\’.

' It is furthermore noted that the Oommss:on already has an author:.satlon

' '-to mgotxatc for the Cormnumty in dxscwacuone ‘on the. development “of
2)

G

O mternatlonal accountmq and reportmg st andards

- In v1ew of the fact 1:had~ the OOREPER ha "asked previously on the occa=.

1 sion of ‘the’ negotxatmns on a code of o nduct on. the Transfcr of

"I‘t_c_hnology for tbe mtroductmn of a Cc. rnunls'y clause into that code,

: as indlc‘ated above it would seem. con51stent that it should now
’ “plmkewxse agree on the mtroductlon of a community clause into the ‘ _
. present code of conduct for ‘INC's. It would therefore seem indis- "
"pensable to raise. this problem durmg the Aprll and May sessions of
_ the Intergovermmntal horkmc; Group, ‘which is expected to conclude
_k;‘,,'thefldraftixg cxc:reiae on the ixrplcmentation chaptar o£ the oode

c

. . S

:1) The mattor of Corrmumty comp( tence hm bcon explained by the
 Commission in its Comnunication to the Council of 20 septesber
11978 (see doc. R/2421/78 (COMER 49) .of 25.9.1978 or coM(78) 447
. final of 20.9.1978 respectlvely) ‘and was . further developed m
: commssxon Staff Paper _VIII(78) 1217 of ?‘7 10. 1978. :

2) .,ee Council Document 10096/79 of 30 0ctober 1979. .

i

v

“md t.x)ring into ur’count the adoption of nsuch a claune in the RBP w',-

*

M
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For thls puroose 1t seems advxsable to cropose the introduction'
into the code of ‘the clause already’ adopted ‘with regard to the RBP

instrument. The text of thxs clause was the result of extensive and

/\dlfflcult negotlatlons. It w1ll have to be emphasized, therefore,

that there is no. real scope’. for further negotiation ¢ and that the

clause should in substance remaln,as presently drafted. I

This clause uould aﬂ it rcadu now also enable the Conmunity to o

‘ part1c1pate adequately in the work of the instltutlonal machlnery,

’-l which,. in any way, is- 1ndlspensable w;th respect to all questlons

5relat1ng to settled as well as future EEC pollcy ‘It would, however,

- . also seem useful to agree to- propose if necessary, the 1ntroductlon

1.

S of a communlty clause in the chapter on the institutional machincry,‘
“along the lines of the drafting results in thls reapoct at the RBP

“conference. Such a clause would guarantee the Communlty s partlci-

pation 1n tne work of the 1nst1tutlonal machlnery should this be
left 1n doubt by the results of the negotlatlons on the flrst

| o e ‘r,;b,;y" | /\./ / : ) L,
The.Commlsslon therefore,asks;the Cduncil:,

W'- to. agrce that the introductlon of such clauses in any approprlate

place of the code be proposed by the ‘Cormission on behalf of the
Communlty at an early stage 1n the forthcomlng sessmons of the f
Inttrgovernmcntal WOrklng Group,_ o

o a to bring its deqxszon to the attentlon of the delegations of Mcmber

States on the spot in- hew York. o
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" ANNEX

I, COREPER formula

‘-In the case of groups whlch posses or are liable to ettain
powers reiatlng to questlons falllng within the scope of thls
code, the prov;szons of the code will also apply to those
groups.- '

*

i

 The provisions of this code will not- affect the rules in force
within these groups. R |

- , VI

1I.  UNCTAD RBP-Code formula (drafting 'rosult,s')!.

7 ,Ql) Any reference to "States" or, "Gov rnments" shall 'be construed
. as includlng any reglonal groupir. - of States such as the European
'”Economic Community, to the extent that they have competcnce in

. the area of restrlctlve business practlces. ST =

_.2) \The Tntergovernmental group open to all members of UNCTAD as
"" well as reglonal grouplngs havxng competence in thls field, _ ‘
should meet as often as necessary, but at least once a year .....“.‘t

/. -

-

‘B.é;onlyithe»formnlejsubfi)iwas finelly édoptedf

, *) This sh0uld read for the code of conduct for TNC G

¢ ' :.........compctcnce in all or any of the areas covered by- R
thiSCO(b -oonocvvo N . L : L. R ) “ ,i)
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