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I. BACKGROUND

The advisability of undertaking work on the subject of the liability and

protection of officials of the Furoncan Communities in criminal matters
hag been stressed on a number of occaosions in the past by the experts of
the Member States. Accordingly, a working party composed cof national
experts, and chaired by the Commission, began work in this field, and
this led in 1972 to a Draft Convention and explanatory memorandum which
were unanimously approved by the experts of the six original Member
States. Following the enlargement of the Community, examination of this

Draft was resumcd by the nationcl cxperts of the nine Member States.

NTED FOR THIS WORK

In the large majority of lember States, there nre provisions under
criminal law relating to offences which officials may commit/are liable
to commit iIn the exercise of their duties, and also provisions to cnsure

their protection under criminal law.,

None of these provisions apply in the case of officals of the Communities

since national criminal law is only concerned with national civil servants.

This heinz the case, it is impossible 4o take actiion under criminal law
against Commmnity officials for cecrtein offences, or to ecnsure their

protection under criminal law,

. These onissions must be rectified for the feollowing roagons:

A, The diéciplinary action provided for in the Staff Regulations of
Officials of the Furopcan Communitics (dismissal and loss of entitle-
ment to pensioh) would be insufficient in a number of cases, for

exemnle:

1. where the official was acting for outside intercsts which agreed to
compensate him in the event of his dismissal;

2. where the official had committed embezzlement or misappropriction
rinvolving a sum sufficient to make up for the consequences of

dismissal and loss of entitlement to pension.

B. The cuthorities or private orgeaizations in the Member States somebimes
hesitate to supply confidential information to the Community institut-
ions in the absence of penalties under criminal law to punich breaches

- of secrecy. ./.
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(Certain national statistical institutes have expressed reservations with
respect to the commmicabion of data to the Statistical Office cf the.
Commmnities, The same objections were voiced by industrial circles at the
time of the adoption of Council Regulcotion ¥o. 17 c¢f 6 February 1962 on the

subject of coupetition),

The progressive development of the Commnities hasg led to a situation where

- officials of the European Communities are taking an increasing number of

D.

decisions involving a material intcrest (development in the activities of
funds or stocks in the monctary or enerzy fields, for example). Since the
possibility of offences such as the teking of bribes or breaches of seorc-
cy‘cannot be cxcluded; it is increessingly necessary to have cdequate means

of taking action against any offending Community official.

In the Member States, the public service is protected by means of discipli-

nary action and by penalties under criminal law.

Furthermeore, the psychological imvact of rectifying these omissions,
connected with the freedom of officials from liability under criminal law
is very important. Public opinion would indeced be shocked if, after a
spectacular offence had been committed by an official of the Communities
in the course of his'duties, it wore discovered that it wes impossible to

prosecute this official under criminal law, even though for the same

‘offences national civil servants are liable under criminal law.

In addition, and in order to ensurc the proper functioning of Community
reguiations, it is also adviseble to give officials ‘of the Communities

effective protecticn under criminal law in respect of offences that moy
be committed ogainst them in the course of their duties, similar to the

protection enjoyed by national civil servants against acts of violence

 and resistance encountered by them in the exercise of their duties.

IIT,

CCNTENT OF THW DRAPFT

To make up these deficiencies, a minimum pragmatic solution has been choszen

providing, in case of nsed, a sufficiently effective mcans of action,

The solubtion chosen consists in treating Community officials in the same
way as national civil servants 2s regords liability under criminal law for
cerfain offences, The numbcr of offences listed in the Draft Convemtion
is very small, the offences in ruestion being the most serious and the

most prejudicial to the good name of the Communities (the taking of bribes,

forgéry and the usc of forgery, embezzlement and misappropriation of
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public funds, breach of professional secrecy). At the same time, and by
the same procedure, the protection of the officials of the Communities
SN

under criminal law has also been assured.

[N

The principal jurisdiction for the trial of an official of the Communities
has been given to the courts of the official's country of origin. This
solution enables the interests of the accused to be safeguarded to the
fullest extent, since he will be tried in his own langusge, under the

law of his own country, and, what is more important, he will be able,
where a sentence is imposed, t0 serve it in an environment which will

ease his reintegration into society.

Other jurisdictions have been provided for so as to allow for thé optimum
administration of justice and for various individusl cases that might
arise {offence committed outside the territory of the Communities or by

officials from third countries).

It is also proposed to give power of interpretation to the Court of
Justice in order to ensure that application of the rules laid down in

the Dreft Convention is as uniform as possible.

STATE OF WORK

At its meeting held on 22 and 23 October 1974 the working group of
national experts drew up the text of the draft Conventién subject to one

final draftig point.

The sole problem which remains to be seltled by the exnerts relates to the
question whether, when the accused person is present in the state of the
infringenent, the competence of that state ghall be obligatory or subject
to an express vreéquest addressed to the state of origin. In other words
it.must still be determined whether to maintain or delete that part of
Article 6 paragraph 2b of the draft Convention which anpears between

brackets:

"If the accused person is present in the state of the place of
the infringement, the state of origin shall Zgn request of the
state of the place of the infringcmeni? transmit the proceedings

to that latier state.

con/eus
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The majority‘of‘delegations was inclined to accept the whole of the text
as it stands: certain delegations are prepared to accept equally the

proposal of one delegation to delete the words between brackets.

The Luxembourg delegation which had declarcd its agreement with the principle
of the convention was absent from the above-meeting and was not therefore

able to make any statement on the problem,

As regards the preamble one delegation equally expressad a reserve. That
delegation has sought amplification and clarification of the recitals in

the preamble with a view to ensuring that the provisions of the conventinn

relating to the competence of the Court of Justice could be fully implemented .

The proposed modifications to the present text of the -reamble which have
already been put forward by this delegation are being closely studied by the
other delegations, '
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