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XV/52/75-E
ANNEX T

ZXPLANATORY IMZHMORANTIH.

On the basis of the opinions expnessed.bj the European Pariiament
and the Bconomic and Social Committee concerning the Proposal for a Council
Directive on the liberalization of co~insurance operations and the coordi-
nation of laws, regulations and administrative provisions relating to co-
1npurance and following the Judgement given by the uourt of Justice of the
Buropean Comrunities on 3 December 1974 in Van Blnbberden Ve Pestuur van de
Bedrlaisverenlg:ng voor de Me taaln13verheid‘1, the Commission is amending

its original-Proposal as set out in the text attached hercto.

T™tle of the Directive

On 3 December 1974 the Court of Justice had to give a preliminary
ruling (Article 177 of the ELC Treaty) on the interpretation of the first
paragreph of Article 59 and the third paragroph of Article 60 of the Trenty.
It ruled as follows : "The first pzragraph of Article 59 and the third
paragraph of article 60 have dircct effect and may therefore be relied on
before nationzl courts, ot least iln so far as taoy seck to ubollsh any
discrimination against a person prov1ding e service by reason of his
notionality or of the fact that he resides in o Member Stete other than that

in which the service is to be provided.®

The directives intended to liberalizc services which are provided
for in Article 63 {2) of the EEC Treaty have therefore become unnecessary.
However, they are s{ill important to the extent that they are intended to
facilitate the provision of services through the coordinaxioh of nationai
legislation. The words ﬁliberalization of co~in8urance operations” should
therefore be deleted from the title of the Directive.

(1) 0J No G 52, 5 March 1975
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13t citation

The Commission proposes that the reference to Article 63 (2) ve delcted
gince, as was established by the Court of Justloe, abolition of restrloulons
on freedom to provide services which is dealt with in that article is

effective now that the transitional period is over.
2nd recital

This recital should be deleted since it mentions, on thé one hand, rest-
rictions on freedom to provide services, which has been superfluous since
the Van Binsbergen judgemeni and, on the other, restrictions on frecdom of
establishment, which has heen supc arfluous since the Court of Juetice judcm—
nent of 21 June 1974 in the Reyners case, which established that the pro—
visions of the Treaty concerning freedom of ost@blishment have been directly

applicable since the end of the transitional period.

New 2nd recital

However, in order to avoid legal uncertainty, it is necessary to specify in
a new recital that following the judgement of the Cqurt, restrictions which
still exist in certain countries are prohibited Ty the Treaty itself and

therefore need not be montioned in the Directive.
3rd recital

The amendments made by the Commlssion to this recital also 11na 3us tification

in the principle. embodicd.ln the Van Blnsoergen Judvcment.

5th recital

The Buropean Parliament proposes that the 5th recital be deleted, gince the

idea it contains is not reflected in a provision of the Directive itself..

The Commission agrees with this proposal.

‘;../;..



€44 rocital ‘
The Furopean Parliament proposes f}hat“ the version of this recital and the
first sentence of Article T contained in the original Commission Proposal,
whereby the contract of co-ins*.zz-ahcc‘ i8 to be governed by the law of the
country where the leading insurer is "estg.biished., be replaced by a 'pmv‘ision

- according to which it is %o be "go’xterned' by the law of the Member State V
where the pollcy ‘holder is estabhshed, unless otherwise agreed in wm‘blng
by the policy holder ‘and the 1eading inaurer"

The Commss:.on agrees with tha.s propoma.l.

The pmnc:.ple rega.rd::.ng choiee of the la.w app:.lcable, even as far as com-
- pulsory provisw.ons are concerned a,ppears 10 be acceptable, gince pollcy
holders will have recourse to mtemational co-lnaurance onl,; for major
risks, Consequently, the protec'tlon a.fforded 'by the law governing their

- contract will not be so *vrba.l for them, in most cases ai least, as for
‘pollcy holders in general.

~Where the parties fail to e:nerclse this . optmn, it would a.ppea.r that pro-
visn.on could. Ye made that the law of the Member State in which the pohcy
holder is established should apply. This wonld have the advantage of im—-
proving the position of the polloy holder vig-a-vis the 1nsurer although,
in transactions of ‘chla soxrt pohoy holders ave often ouite large- under-—

takings. ‘ '

v

The law of the Hember 'S:'ta.‘ae in which the risk is situated could also 'be
adopted, but applmat:.on of such a rule poses complex problems in co-1n-
_surance beca,use in co~insurance there is a g'eater poss:.blllty that the
rx.sk to be insured is situated in several Meuwber States than in the case of
normal insurance, in wh:.ch case the la,w of the Member State in which the
risk is situated seems to be prefera.'ble. o

.However, contrary to the Parliament proposal, 'l:ha Coumigsion considers that
the expression "in ‘which the pol:.cy holder is domiciled" is more satis-
factory than "in whlcb. 'bhe policy holder. is established", Moreover, it '
wiches that present practice, where'by the choice of law is not always the
~result of g written agpeement between the parties but is sometimes made

~

' orally, shculd conﬁnue.

Ith recital
~ This recital and. Ar'tlcle & to which it relates mst be deleted foxlom.ng
‘ the Judement in the Van B:.nsbar.gcn ca.se; /
L VK
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b= | xv/52/15-E
ince freedom to provide services is supposed to have been a reality since
the end of the transitional period, it is no longer acceptable for a Member
State to reserve the underwriting of a percentage of a risk for insurers
egtablished in its territory, That amounts to forbidding insurers from
one or more Member States %o co—ineure the whole (100%) of a risk situated

in nother ‘Member States ) R ,

Any natlonal restrictive provisions which prov1led for the underwrltlng”
. of part of the risk to be reserved in this way would be conirary to the
. Treatys Article 6, which prov1ded for 25% of the risk to be reserved in
this way in certain circumstances .can therefore not be retalned in the'

Dirvective,

Artiole 1
The new wording is more in line with the Van Blnsbergen judgment.

Artlcle 2, first paragraph _
‘The Eeonomlo and Social Committee’and the-Turopean Parliament expresq

reservations concernxng the definition of co~insurance proposed by the
Commigsion $ ) 3
le Ic is not always the insurer who instigates go~insurance, but somef:mes
an intermediary. : o
2e - There is not always agreenent between all the co~insurerss. In\eome
"oases, the agreemeni is only between the leadlng insurer and each OO~

1nsurer¢.

Ths Commlssxon acknowlednes the truth of .these remarks, Although it had
favoured wording to the effect that the oo~1nsurers acted in agreement
with one of them, called the leadlng insuver, and that the contract was
managed by the leading 1nsurer, it ocan aocept the text proposed by the

two consultative bod;es.

Ax%wcle 2, Bouond parmgzaph and Article 3, SeconaAparavr ph

| Following the sbove-mentioned gudgment of the Court the second paragraph
‘of Article 3 should be doloted for it ie designed to remove restrlctlons
on freedom to prov1de services and these have been prohibited slnoe the
end of the transitional period, However, in order to avoid 1ega1
unoertainty the definition of Community co-insurance in the seoond

paragraph of Article 2 has been added to,
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Article 2, third paragraph ‘ : '

The word "Eariffs? is replated by “prémiums"¢‘
Article 4 v | |
P s T
Since co~1nsurance has been liberallyed pursuant to the flrst paragraoh of
Article 59 of the TreatV, which i ﬂ‘dlreotlv app’lcab‘.ev the D1“eotlve now

contains only coordinating prov1sLons@ - \

leWfV“?, llberallzatlon 1s not automatlc in the case of undartiklngs whose
head office is outside the Communlty Lnder the second paragraph of
Article 59 of the EEC Trcqty this nugt be deoided by the Council act:ng on
a proposa1 from the Comm1ss1ong ThlS being so, the reference to the rules

of the Directive is no longer sufflclentg 4 broader formula rust be founda

Article 5 :
Article 5 must be delated followi ng the judgment in the Van Binsbergen
cases A national law which requires the 1ead1nn 1nsure; +0 be estab¢1~“e&
1n the territory of a given lMember State{whether this is the Stale where
'the ‘risk is 81tuated or that in whioh the policy holder has his domlcl*e)
iis sontrary to the first paragraph of Article 59 of the EXC Treaty, which
the Court of Justice has ruled to be dirsctly applicable, for such a
provision would in fast prohibit an insuver established in one Member State
from providing services as the leading insurer in respect of a risk
gituated or a policy holdor domiciled in another Hember State. This was
virtually the situation in. the action Jbrought before the Court at
Inzembourge It is this impossible to give preferenoe to one or other of

suoh national laws, and Article 5 must therefore be deleteds
Article 6
See vndar "seventh o recitall,

Article T, first paragraph, first sentence

Sec under "sixth recitall,
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Article 7, first paragraph, seocond sentence

Both the Beonomic and Soocial. Committee and the European Parllament wanted

this sentence o be dplefed. Indeed, matters concernlnw intermedlarles and

comm1851om are not dlrecflv connected with oo~1nsuranoe contracts and -
nne*eforo bhOdld not be dealt w1th in the Dlrru%ive. The Commission agrees

with this proposale

Ax%icle Ts. secvnd_paragranh

The European Parliament, meetlng in plenary session, adopted-an amendment
a‘med at addlng a second parugraph worded as follows 3

"If the policy holder nakes & claim against an 1nsuran”e underteking, the
latterts llablllty’shall not ve confined t6 its share ‘of the ihsuranoe

contracthy

Such a provision cannot be adopted for it is contrary to the very

def1n1+1on of co-lnsurance.

Article 13, first paragraph _
At the request of -the Furopean Parllament, the Commission agrees to delete

the word "market" for the sake of olaritys The Commission repori provided
for in his Article is o deal mot only with the co-insurance market but

also with rules concerning co—insurance,

Article 13, second paragraph

This parsgraph no 1onger has any purpose since it deals with a subfccuent

stage in the liberalization of Community cominsurances: .

Article 15
The Buropean Pariament requests that Article 15 be amended to the effect

that Hember States are to be required to communicate to the Commission
their proposals for new provisions and not only legislation already |
afopted,
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The Commission cannot acvecept this proposal since it has decided to propose
honoeforth in all Direstives adoption of this finzl wording which refers

only to provisions already adopteds
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Amended:proposal for a Counoil Directive on .
the coordination of laws, regulations and*"
administrative provisions relating tc co~insurance .

Original proposal
THE COUNCIL OF THE EUROPEAN
COMMUN ITIES,

Litetions

18t citation

Having regard to the Treaiy
establishing the Buropean Economic

‘New_gyoposal‘ o
THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Citations -

‘1st citation

Having regard to thé Treaty ectablishing
the Buropean Economic Community, and in

Commnitr, and in partioular Article particular Article 57 (2), the second

57 {2),lihe second paragraph of
Article 59, Article 63 (2) and Ar-
ticle 66 thereof 3

2nd citation

Having regard to the proposal from

the Commission j

ird oitation
Having regard to the Opinion of the

European Parliament j

4th oitation

Having regard to the Opinion of the

Economic and Sooial Committee ;

paragraph of Article 59 and Arvicle

§ v +hepeof 3 (refersnce to
Artiole 53 (2) deleted) - |

2nd, 3rd and 4th citations

(unchanged)
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Original propogal ~ © © |7 7 " New proposal
Recitals . - . . ;1 o  ;?i ;;¢f Recltals o
1st rocital ‘ ' S £ -3 ) refl%al

Whereas it is neceBSary %o aevelop (unohanged) '

"co~1nsuranoe between Member States

with a view to increasing the capa-
oity of the insurers of the Community
' to acocept risks, by allowing insurers
to call not ouly on co=-insurers

" established in their country but also
on those established in .other Member.

Sintes }
2nd r%l‘ﬂal e B : 2nd reoital
Whereas the removal of restrictions (deleted)

in this matter is, as far as d;reut
insurance operations other tian life
assuranoe are ccncerned, dependent

on the achievement of freedom of
establishment for these operationss
waerens this liberalization has been
“achieved by the First Council Directi-~
ve on the coordination of provisions -
ielating 4o insurance other than life
agsurance and by the Direotive
sbolishing restrictions on freedom
of establishment j
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Original proposal N i”[ i

3xd reoital

Whercas the removal of restrictions
on the freedom to transact Community
co~insurance business muét be
accompanied by a minimum of coordi-
nation go as to prevent distortions
in Qompétition and inequality of
_treatmontjwhereas such ccordination
mgt not affect the existing
arrahgements in the Member States
whioh redognize.the‘fréedom to
vrovide services in the field of

Community co-insurances

=10 - Xv/52/15-%

New proposal

22@;&%2&3},(naw)

Whereas pursuant to the Treaty all
discrimination in respect of the
provisicn of services which is based

on the fact that an undertaking is not

‘esteblished in the Member State in

which the services are providéd,‘has
been prohibited from the en&jbf the
transitional period; whereas this
prohibition applies to services
provided by any establisament

in the Commmity, whether it is the
head office of an undertaking or an

agenay or brench ;

3rd recital
Whereas, however, the eTfentive

pursuit of Community co~-Iinsurgies

buginess murt be facilitzted by a

minimum of coordination so as %o
prevent distortions in competiiion
and inequality of treatment and

without affecting the arrangements-

existing in several Member States

with regard to freedom to provide

servicess



Original proposal ufi'w‘
441 recital
Whereas the rlgnt te transact

Community o«lnSu*ance busmness

" should be open to all 1nsurance

undertaklngs establlshed in the
aricus Member States, inoluding
agenoles and bra“»hes established

within the Community and belonging

%o undertaklngs whose head offices

are outside the Commumitys

»5jh recital ‘

Whereas it is neaessary to requlre
the leading insurer to assume
résponéabilities exceeding those
of an infermediary between thei
person seeking insurance and. the
co~insurer or co—insurers ;-
Gtgmggggﬁal

Whereas the law applloable to- the
contraot should be determined by
the laws of the eountry in which the

1eadingjinsurer is establisghed 3

PR | e

XV/52/75~E
New proposal ~ Lo
4th reolital
(unchangéd)

5th recital
(deleted)

6th recital
Whereas the law apg}lcable to the

. contract should be determ¢ned by the

law of the Member State in whioh

the polioy holder is domlclled

unless otherw1se agreed by the

policy. holder and the 1ead;gg
insurer }

F S e ]
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, | 12 - | XV/52/75-8
Original proposal R 'New_proposal '
Tsh 1 recital ‘ : ' - | 6th ‘reoital
Whoreas Member States should be . (deleted)

permitted bo reserve a minimum per-

centage of parti’cipai.t'ionfin the risk

for the lez_a.dihg insurer‘é.nd‘ acoéinsurex'-s
established in the leading insuverts

country jwhereas this percentage oa.n be

fixed for an initiaj. periodvat 25% 3

8th recital | ' - 6th recital
Whereas the lea,dlng insurer is better {former. 8t‘1 recital unchanged)
pla.ced than the other co-insurers to.

eva.luate. claims and to fix the

minimum amount of reserves fo‘rA bend_ing

claims § : S o
9th recital ‘, | 7th_recital

-Whereas work is in pv'ogress concer— (former 9th recital unchanged)
ning the winding up of insurance un— ( ‘ -
dertakingsy 3 ﬁhereasprovi&on must
nevertheless be made now ,";tQ ensure
that in the evén% of an insurance

~ underteking being wound up persons
~entitled under Community co=-insurance -
contrabts enjoy equali*‘ay o&‘ tregtment .
with those emtitled in commection
with the othér i:i.1::.&3ix‘."rar,!";c:e business of
the undertaking, ivrespective of their
'na:tlonallty 3

10t recital , o 8th reortal
Whereas special cooperation should '!:forner 10th recltal uncha.nged)

fbe prov;ded for'in the: co—-insuranoe ‘ ,

field both, between the supervisory B :
_ authorities of the Member States a.nd
be'tween these a.uthorrb*es and. the

~Comm1ss1on $ = ‘ o
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Original proposal S New proposal

HAS ADOPTED THIS nmmcmm: o  HAS ADOPTED THIS DIRECTIVE:
Eggggygijggm§/ | Enactlng_terns

TITIE I Qeneral provisions . TITIE I General provisions

Article 1 Article 1 l

This Direotive has as its object This Directive agglles 1o

the setting up of a system of ‘A_Oomnunltv co=-insurance operatlons /
Commumnity rules on co~insurance in. in respect of the rlsks set out in | o
respect of the risks set out in the | the Annex to the Flrpt‘Coun01l

Annex to the First Council Directive  Directive off 24 July 1973 (the
of 24 July 1973 on the coordination  Test unchanged)s |

of laws, regulations and administra-

tive provisions relating to the

taking up and pursuit of the business

of direot insurance other than life

assurance, hereinafter called "the

First Coordination Directive™ with

the exception of the risks olassified ; S ' '}‘ 
under n,10 (moter vehicle liability) ‘ ‘ ‘ ‘ k '
of point A of that Annex,
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Original proposal =~ '

Article 2,31sﬁAparagra§h

For the purpose of this Directive
co—insurance meansithe insuring by
two or more insurance undertakings,
hereinafter referred to as "co=-
insurers",acting at the instigation
of one of them, oélled the leading
ingureryand in agreement with each
. other but without joint and several
liability,of a single risk under a
single contract at a single premium

and for a single periods

Article 2,_ 2nd paragraph

Co~insurance shall be czlled
Community co=-insurance where ab
least one of the co-insurers is
established, within the meaning of
ﬁhe'First Qoordination‘Directive,
in a Member State other than that

of the leading insurcre

Ariiole 2, 3rd paragraph
The oonditions of insurance and the

© 4apiffs shall be determined by the

leading insurer,

xv/52/75-B
New pronosal ,
Article 2, lst paragraph

For the murpose of this Directive
co-insurance means: the insuring by'
two or more insurance undertakings,
hereinafter referred to as '"co-

insurers", of which one is called

~the "leading insurer",each for his

owa part, of a risk under a single
contract at an overall premium and

for the same period, which contract

“ig performed under the aegis of the

leading insurers

Article 2, 2nd parsgraph

Co=~insurance shall be called
Community co--insurance where at
least one of the co-insurers is

established, whether by means of his

head office, an agency o a branch,

within the meaning ¢f the First
Coordination Directive, in a Member
State other than that of the leading
insurer, .

Article 2, 3rd paragraph

The oonditions of irsurance and the
premiums shall be determined by the

leading insurer,

a/»
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Original proposal o
Article 3, 1st paragraph
fThevrightiof uniertakings haming»
-their head office in a Member State '
and which are subject to and satisfy

the requirements of the First
Coordination Directive to participate
in Commwmity co-insurance shall not
be made subject to any provisions
other than those of this Directive,

| Article 3, 2nd paragraph
This right shall exist both for such
head offices and for their agencies

;and branches,

Awtlole 4
This Directive shall apply ?o

" agencies and branches established
.w1th1n the Community belonging to
undertaklngs whose head offloes are
subjeot to and comply w1tn the rules
of ¥ ﬁitle III of the First Coordina~
tioh Difeofive.

TITIE 1T Conditions and procedures
of Community co-insurance

Artiole ,

If the law in any country contains pro-
visions ooncerning the place of
establishment of the leading insurer,.
and if such provisions give rise to a
conflict of laws,the lew applicable
shall be that whioh vequires the leading
insuver to be established in the country
where the risk is situated,

m/52/75-8

Wew proposal
Artiole 3, 1st paragraph

(unohanged) h

irticle 3, 2nd paragraph

‘(aele»te_;;g)

Artlolgug
Agencles and branches ‘established |
within the Gommunlty ‘belonging
to ¢nder+ak1ngs whose head of~-
fices are outside the Commun1+y
‘and which are subject to and
‘comply with the rules of Title
IIT of the First Coordlnation
Dlrec*lve shall be entltled to
partioipate in Commun;ty OO
insurance operationsldn the coa-
me ‘terms as undertakings whose .
head offices are situated in the

Commmitys

TITILE II Conditions and proce—
dures of Community
co-insurance -

Article 5

(deleted)

ofo
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Original proposal
Article 6
Any HMember State may require that

25%, be underwritten by the leading

insurer and other co-~insurers
established in the country of the

leading insurers

Artiole T
The contract of co-insurance shall

be governed by the law of the

country where the leading insurer is -

egtablished, Matters concerning
intermediaries and commission shall
be subject to the provisions of the

same latle

Article 8, lst parsgraph

The amount of technical reserves
shall be determined by the different
co~insurers according to the rules . -
fized by the State where they are
established or, in default of such

rules, acoording to the practices

current in that Statee However, the -

reserve for pending claims shall be
at least equal to thai;detérmined
by the leading insurer according to
the rules or practices of the State
where such leading insurer is
established,

Xv/52/75-E
New prqposal:

Artiole 6
(deleted)

part of %he risk,up to a maximum of. . -

Article 5

The contract of co—insurance shall
be governed by the law of the lember
State in which the~policy‘holder is

domiciled, unless otherwise agrced

by the volicy holder and the leading

. insurers (Second sentence deleted)

Article 6, 1&% and 2nd paragraphs

(former Article 8 unchanged) -

/o
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Original proposal - New» sal . ;
Article’8, 2nd pavegraph - gy e da e T
The technioal reserves astdblished /
by the different co--insurers shall be : .

represented by matching assets loca=

lized in the Member States where they -
are respeotively established,

Moreover, greater flexibility in the
rules cn matching assets and their
loocalization may be allowed by the
Member States, o

. Bvery: Member States shall ensure that (former Article 9 unchanged)i
cominsurers established on its B

" terpitory have available %o them’

Statistioal data showing the extent

of Community co—insuranoe‘operations

and the countries concerned

Article 10 S Article 8
The supervisory authorities of the . -~ (former Article 10 unchanged)

Member States shall cooperate closely
for the purpose of implementing the
provisions of this Directive and

shall provide each other with all

the information necessary to this end,

Article 13 Article 9

/

In the event of an insurance (former Article 11 unchanged)
undertaking being wound up commitments | R o

to the insured or to other persons

entitled ansing under community co-

insurance contracts shall be honowed

in the same way’as those ansing under (

other insurance contraots and without

distinction as to nationalitye

ofs
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Orlg;nal<proposal -
TITLE I1X anal;prov151ons :

Article 12

The Comnmission and the competent
authorities of the Member States
shall cooperate closely for the
purpose of examining any difficulties
which arise in implementing this
Directiveqs

Article 13, 1st paragraph

The Commission shall submit to the
Counoil, within six years of the
date of notification of this
Dxreotlve, a report on the develop—
ment of the comnunicty co~insurance
markets .

Artiole 13, 2nd pavagraph

The Commission shall aléo submit to .
the (ounocil any proposal for a more
complete liberalization of Community
co=insurance in particular by the
reduction of the percentage referred
to in ‘Avtiole Ga B

" Article 11,

xXv/52/75-E
New proposal -
TITIE 11T

/ Final prov181ons

" Artiole 10
" (former Article 12 unchanged) -

let paragraph
The Commission shall submit to the
Council within six years of the

dﬁte of notification of this
D;reotlve, a report on the
&eVelopment of communxtj co—

insurance o (2 words deleted)s

Article 11, 2nd:paragraph
(deleted)
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Original proposal .-~ ~ "= @ - - New proposal L
Article 14, lst parsgraph - ' Artiole 12 ¢

Member States shall within eighteen. (fopmer Article 14 unbiw,nged)
months following :;gfif‘ioat;lpnf of"

this Direotive, amend their national

provisions so as to'.comply
therewith and shall inform the

Commission thereof,

Article 14, 2nd paragraph

The provismns ‘BO amend.ed shall be , ,
. applled wi'bh:.n ?4 mon'ths of the date . = . .
of notifications

Article 15 Article 13

Fbllow:.ng notification o ) (former Artlcle 15 unohanged)

af the Dlrectlve Member States shall
ensure that the texts of -bhe main
provigions by way of law, regulations
or administrative actions which they
adopt in the field governéd by this
Direotive are communicated to the

Commission,

Article 16 ‘ Artlole 4 .
Thie Directive is addressed to the (former Artiole 15 unchanged)
Member Statese

Late
. W
T iR N
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