COMMISSION OF THE EUROPEAN COMMUNITIES

com(8z) 255 final [
Brussels, 12 May 1982

Amendment; to the
Proposal for a
COUNCIL DIRECTIVE |
amending, as regards credit insurance, First Directive 7}(239/EEC
on the coordination of laws, regulations and administrative pro-
visions relating to the taking up and pursuit of the busiqgss of

i

direct insurance other than Llife insurance

PRy

i

(submitted to the Council by the Commission pursuant to t?e

second paragraph of Article 149 of the EEC Treaty)! x

1
| 1
|

o o

ComM(82) 255 final


User
Rectangle

User
Rectangle

User
Rectangle

User
Rectangle

User
Rectangle

User
Rectangle


Com' 255

Explanatory Memorandum

Having regard to the Opiniohs delivered by the European Parliament (1)
and the Economic and Social Committee (2) on the proposal for a Council
Directive amending, as regards credit insurance,’First Directive
73/239/EEC on the coordination of lLaws, regulations and administrative
provisions relating to the taking up and pursuit of the business of
direct insurance other than life insurance (3), the Commission hereby
submits a revised version of its proposal.

The principal changes compared with the original text concern :

1. the treatment of State-backed expért credit insurance; i

2. a restriction on the obligation to set up an equalizatio% reserve;

3. a rearrangement and redrafting of much of the text in order to, make
it clearer and to integrate it more completely into the schemézqf
the First Directive (73/239/EEC) which it amends. :

| .

1. Deferring to the wishes of the European Parliament, the dommission

" has brought within the scope of the First Directive thosé export credit

insurance operations carried on for the account of or with the guarantee
of the State in which the export to which the'insurance relates takes
place from one Member State to another. Parliament observed that the
Commission's original proposal to exclude from the scope of the. Directive
all export credit insurance operations, whether the customer of the
insured was inside or outside the Community, would not merely perpetuate
a differente of treatment between the public and private sectors but
would put a seal of approval on what might be regarded as a fofm of
state aid for trade within thé’common market. : ‘

(1) 0J No. C 291 of 10 November 1980..
(2) 0J No. C 146 of 16 June 1980.
(3) 0J No. L 228 of 16 August 1973,
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Whilst the Commission considers that there is nothing in the Treaty
preventing public sector organizations from offering export credit

insurance facilities for intra-Community trade and that such orgéniza4
tions, by their very ..ature, work explicitly or implicitly with' the guarén~
tee of the State, mevertheless it fully accepts that everything“possible myét
be done to ensure thut competition bétween the public and priVate'sectors

'take; place infEbngitéags of neutrality and transparency. After consulta=-

tion with those concerned, it accepts that the application of the present
Directive to public sector bodies acting in this area is practicable and
will make a useful contribution to the achievement of these conditions.

The same objectives of competitive neutrality and transparency are glso
important where the customer of the insured is’outside the Commynit&.
Circumstances are usually different in such a case, however, as; Parliament
itself has recogn1zed, in that the. risk may often have a high pol1t1cal
content which only State-backed bodies are willing to cover by¢3nsurance
and where coordination of policies.among the Member States is ﬁbt yet
fully realised. Parliament therefore did not consider it apprepriate
to extend the scope of the Directive to cover this field until, further
coordination had been brought about. Py
: . ot

The Commission, for its part, recognizes that the application,qf the
present Directive to the export crédit field, whether the trade concerned
is between Member States or with third countries, is only part of a much
wider endeavour to ensure fair c0mpet1tion between the public,and pr1vate
sectors in this area. ' It ‘has undertaken to carry out a genergl study of
this question and will report itg conclusions to Parliament. e

| | A
The Commission's original proposal provided for an equa&izatio?preserve‘
which was to be constituted on a upiform basis. Parliament suggested a
number of modifications. "ol ’ )
In the first place it proposed that alternative methods of const1tut1ng
the reserve should be available tp the Member States. The fipst of these,
intended to allow the Federal Repgblwc of Germany to conﬁinueFto apply
R o
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the mathematical and statistical basis at present employed in that
country, had no counterpart in the Commission's scheme. The second
represented essentially the Commission's proposal, except that the
reserve would have been fed by 100% of the technical su#ptus for the
year (until the required total was reached) instead of 75%, and the
restriction of the annual contributions to 12% of the premiums;‘intro~
duced by the Commission to prevent manipulation for tax purposes, would

have been abolished.

The Commission is unable to accept this proposal for a number of reasons.
It seems desirable, in a measure infended to bring about coordination, to
recognize only one method. Even if the coexistence of two methods were
. considered admissible, there would be the objection that no limjit was set
by Parliament to the amount of the reserve formed under the first method,
whereas a ceiling for tax purposes, was imposed under the second. method

This could lead to a distortion of -competition. Furthermore, the abolition
of the restriction of contributions to the reserve, designed to prevent tax
abuses, appears particularly undesirable in that some Momber sgates have
difficulty in accepting the principle that contributions to the .reserve
should be tax-deductible at all. ‘ |

The Commission does not consider, however, that its proposal is“necessarily
the last word on the subject. Since it was made, a group of experts set

up by the conference of the insurance supervisory authorities of the Member
States has produced a detailed report on technical reserves in general

and equalization reserves in particular. Discussion in the CounC1L may

be expected to take account of th1s valuable work. The cOmm1ssjon feels

it advisable not to change the main points of its text for the, present,
while approaching these d1scuss1ons with an open mind. L:

falE]

~

Parliament made one further proposat for an amendment affectingithe
equalization reserve. This was that there should be no obLiga%jon to

set up the reserve where credit insurance business represented léss than

5% of the undertaking's total turnover. Since in such a case an uneveness
of results on the credit insurance.side could not have a very.great effect
upon the stability of the undertakvng as a whole, the Commission has
accepted this proposal. o "
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3, Farliament wished the text of the Commission's proposal to be réarranged
so that it would read throughout as an amendment to the First Directive.
The Commission recognizes the logic of this and indeed hopes that it will
in due course be possible to prepare a revised text of the First Directive
which witl consolidate the amendments introduced by this and other

proposed Directives.
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Amendment to the propoéat for @
Council Directive amending, as regards credit insurance, First Directive
F3/239/E5C on the coordinatibn of laws, regulations and administrative
provisions relating to the taking up and pursuit of tﬁe business cf direct

insurance other than life insurance. :

(Submitted to the Council by the Commission pursuant to the second'para-
graph of Article 149 of the EEC Treaty '

i

RN

INITIAL PROPOSAL - NEW PRCPOSAL P

1
i

Proposal for a Council Directive amcnding,’ ’
as regards credit insurance, First Directive H amending, as regards credit ',ipsur—

’/‘4 73/239/EEC on the coordination of laws,: T
regulations_and administrative provisions _ ; <
relating to the taking-up and pursuit of the - Directive 73/239/EEC on the coordina-
business of direct insurance other than life
[insurance . ‘

‘Proposal for a Council Direétrive

ance and suretyship insurance, First

"tion of laws, regulations and adminis-
‘ ; trative provis{ons relating to the
P - .taking up and pursuit of the business
| of direct insurance other than Life
“insurance. ; ’

-

'
i
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THE COUNCIL OF THE FUROPEAN . !
COMM .;\d.\;h‘\

tegard 1o the Trcaty csc..blnhmp; the .

-~
cwiopean Foenomic Community, and in particular Unchanged

st; .}7 \2) I!n(’tl’l')(, .

{leving rzgard 10 the proposal from the Cormission,

: uv.n;; regard to the opinion of the European

Pailiament,

i xmo regard to the opinion of the Fconomic and :
Sovizl Commiteee, '
Vhereas the First Council Directive 73/239/EEC of : . j
24 Luly 1973 on the coordination of laws, regulations. : !
2 wimmu:rmv\ provisions  relating 10 the . . Unchanged
Antgeup and pusoit of the business of  Jirect ’

insurance other than life assurance ("), as amended by ) : n

Dizeciive 76/5R0/FEC (MY, elminated 2 number of
diverpencies ia the laws of the Member States in

edes we facilinate the taking up and pursuit of that
Uuys L3S, .

e >

whereas however the said Dircetive states in Article 2
{2) (dr that it does not snply, ‘pending fuither coordi- < Unchanged
aztoen, which shall be .mpmmcnzcd within four years

of noufication of this Directive’, to ‘export credit

@surance operations for the ace ount of or with the

suppart of the State”;

- - 1

&S ; h rote - ..
cﬁ %f«.ﬁﬁm iy movm:‘ %\ l? e 15, rccnvc is Whereas ag_regards expov- credit
caded by the State fself where export credit '
\ insurance operations = fre -
‘ance operations are carried out for the account —LE€ _compe
w7 wirh the guarantee of the State, such operations tition should be Juaranteed between
should vo e 1o be excluded from the scope of the blic i :
sand hreciaes 2Udlic apd private sector under--

takings ;

Whereas the risks covered by export

credit dinsurance in trade relations within

the Communitvy are not of a different
economic kind from those covered by

credit insurance for transactions

.

within the domestic market of a

Member State;

Whereas, therefore, in this eise

credit _insurance overations for the
account of or guaraniced byl--.-

the State should be included:yiithin

the scope of this Directive;

EN
v ee

Whereas - as reaqards export crodit

1nsu-ance ooerations in the context of trade

clations betwesnmember States:and

e

third countries = further coordinag=-

tion of national provisions is. ree=
—el L SIIBPNAY PTOVIsIONS 13 re

quired to achieve a commen cuport

R R . 2uliny which is essentiat 2o the
CiNe L2t 1581973, 55 : ' . L ‘
o S5 eLige . 1975, p. i3, © £onmn commercisl poliov.

- e e ERSS e e e - v . S
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I Whereas the satd Directive srates in Agticle 7 (2) ()

that ‘pending further coordination, which must be ‘
implemented within four vears of natification of this o :
Duecnis, the Federal Repubhic of Geanyny may UnChangecjf
mauntan the provigon prolubiting the simulianeosus ‘
underaking in ite teritory of health insurance, credit e
and surety nsurance or inwurance in respeet of
recourse agamst thind parties and lepal defence, enher
with one another or with other clasces’; whereas it
follow o from this that there a-e barriers 1o the
establishment vadder normal condivons of compeiition
of [agencies and branches uansacting credit Mand T
sudetyship insurance; whereas the present Directive is

i ——

intended to remedy this situation; J
Whereas the interests of insured persons  are . -
sufficiendy  safeguarded, as  repards  suretyship
insurance, by the provivions of che said Directive; - Unchanged
whereas the prombiion in the Federal Republic of h _ (
e an the  swmulaneous  undertaking  of cot
; * ance and other classes is therefore not
e “doutd be hfted, ' : N
Whereas in view of the cvclical nature of claims in o ‘ ' o Y
credit mwurance, the lazer shoulid for the purposes of y
calcuhating the average burden of claims within the unchanged |
meaning of Article 16 (2) of the said Ditecuve, be :
teeated on the same basis as inwrince against storm,
hail and firsst ke :
Wheress the natare of the risk in credit insurance is 7 . .
such thas \:a»ulcglakipgs whith trmact sudh buséncn o Unchanged
oupht (o form a higher guarantee fund than is at
prevent provided fur in Directive 73 2M/EEC; | o
. N . . . t . P .
 Whereas ciednt insurance undertakings require an . Whereas insurance undertakings whose
equalizsion reserve which Jdoes aot form pan of the
solvency margin and which is pot liable to tax; ; credit insurance business amounts to
v — er —
more than a small proportion of their
total business require an equalisa-
- tion reserve which does not foram part
of the solvency nar?in and which is
not liable to tax.
W hereas moreaver cerlain provitions are necessary as ) g '
repards the aciounts undertakings which carry on? o Unchanged
credit ir urance business; . : . .

Whereas however certain obligwnons inposed upon

undertahings which carry on credut insurance busmess . - Unchanged
are nut vecessary for undertakings whose operations
de not excred a centain yolume, whereas it is appro-
prate to grant them a period of thice years to meet
these ohlipations from the time when they exceed : -
such volume; whereast it is alco appropriate w0 grant A
1o undestakings whese  oprrations exceed  such (8
volume at the date of néulication of this Directive & ' ‘ AN
period of three vears to meet thoe obligations; . < Bnn

Wherers, in view of the provisioas laid down in

teepect of credit insurance, the mantenance by the ch f
1rderal Republic of Geansay of the prohilwtion of . Unchanged P '
the umulianeous undertaking of credie insurance and : i

other claves is no longer jusified, and such ‘
prohibition should therefore be removed, '

L]

B oassieere oy k!
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- §- ANNEX =

Articly § e Article 1

??Iuncnl Dxrcctlve 73/239/EEC ¢ 1ercby amende’a as
OLOWS! . ’
1. Anicle 2 (ﬂ (d) - i council Directive 73/239/EEC is here~
Cie . { l
following: e rgﬁﬁxd by th? by amended as follows : .

‘Export credit insurance - erations for the5 "1
account of or with the guaran.c.  * the State). - 1. Article 2(2)(d) shall be replaced

by the following : )
"(d) pending further coordination,

L 1 export credit"insurance»operations
for the account of or guaranteed
by ‘ "~ the State, where the

customer of the insured is a nation-

al of a non-member State."

2. Unchanged.

!

3. The following Article 15a shall be inserted

Article2 : 'é between Article 15 and Article 16:-
I, TIndertakings shall ‘set up an equalization’ "Article 15a
rescrve for the class of insurance listed under No 14: ' . .
ir Poist A of the Annex to Diiscrive 73/239/EEC: 1. In respect of the gisks inclu-
(hercafter referred o as ‘credit insurance’). Such: ded in the class of‘ﬁ‘nsurance Listed in
reserve shal' each v ar receive 75 % of the technical’ ™ ,
surplus, if any, »f that financial car. The amount point A of the Annex under

involved may not, however, excee:’ 2 % of the net!

premiums cr < 3 ibutions for th. same financial’ Mo.14 Chereafter referred to

year. Such transfer shal! no . . be obhgatory ' S A 1 h
‘when the rese res liave reachec 150 % of the } mghcstf as__credit 10SUTANEE 2o Lhe
annual amoun. -’ nct premiums or cmmhuvmm patd . undertaking shall $e3: up an

in dufmg the la:t five fmanmal yrars.,
’ equalization reserve to which

e Lo | shall be charged any ‘technical
deficit arising in ‘that class

- ; for a financial yeari
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¢ 2. Any technical deficit which may occur for a’ 2, Such reserve shall in each finan-
given financial year in credit insurance shall be
charged to each equalization reserve.

cial year receive 75% of any techni-

cal surplus arising on credit insur-

ance business, subject to a limit

of 12% of the net premiums or con-

tributions, until the reserve has
reached 150% of the highest annual

amount of net premiums or contri-

butions received during the previous

five financial years.

3, Such equahzvaudn‘ reserve, up to the amount’ 3. Such equalization reserve up to the
referred w0 in Paragraph 1 shall be disregarded for . |
purposes of calculating the solvency margin and shall. amount referred to in ,pﬁragraph 2

be undcrcxcmpt:on from any liability to tax. =~ | .. shall be disregarded fO" purposes
of calculating the sotvency marg1n
and any liab1l1ty to tax shall be’
suspended.

.,l

4. The obligation to set up‘an equal=

ization reserve for cred1t insurance

business shall not appLy4to under-

takings where the premiums or con-

tributions receivable in respect

of credit insurance are less than.

- 5% of the total premiums or con-
tributions receivabte‘b} the

undertaking."” S

Former Article 1 (3 .vbecOmes

noint 4; otherwise uncﬁéﬁged.
..‘A)%

Fermer Article 1 (4) iﬁecomes

point S5: otherwise unchénged.
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-5 - ANNEX =

Article 1

5, The following subparagraph (d) shall be added to
Article 17 (2): ‘

- %(d) Where an undertaking carrying on credit
insurance is required to suise thu fund
referred to in subparagraph {a) to 1009 000
units of account, the Merber State
concerned shall allow such undcrtaking a
period of three years in which 1o carry out
such increase.

The three-year period shall run from the.

date on which the first indent of subpara-
graph (a) becomes applicable to the under-
taking. The Member States shall determine

the «.aner in which this increase is to be.

carei=d eut)

Anticle 3 ,’

The technical roserves for credit insurance sha“.be'
shown separately.. The accounts of the undertaking
must be so dt.wn up that the results of credit
insurance business can be distinguished.

6. The following subparagraph (d)
- shall be added to Article 17(2):
"(d) where an undértaking carry=
ing on credi{ insurance is
required to increas‘{e the fund

referred to in subpéragraph

(a), first indent, to
1,000,000 units of account,
the Member State concerned
shall allow such undertaking
a period of three years in

which to carry out‘such in-

crease; such increase shall
17

be implemented prggressiveLy.

The three-year period shall
run from the date!on which

~ the first indent dfvparagraph
(a) becomes applicable to the

undertaking."

(16 words deleted)

7. The following paragraph 2 shall be inserted
after Article 19(1):

"2. In respect of credﬁﬁ insurance,

the accounts of thé?undertaking

shall show separateﬁy both the

results and the techhical re-

serves.'
o

Article 19(2) becomqﬁ;Article 19(3)

il
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Former Article 2 becomes Ari:icle 13,

Former Article 3 becbmes Article 1(7).

artide 4 e : 3 Article 2

“Member States shall amend thcitxi1 hati:nal pr:visifops?
; ly with this Directive within 12 months of its
\ :Lfi?agsgn and shall forthwith inform 'the; Member States shall adopt

. Commission ‘thereof, They ‘:‘;lf “ll;i’z "?‘,“';r“;:"i;‘:é the measures necessary to cbmp:l.y with

. provisions following a perio

date of such notificationt. .. this Directive by 31 December 1983.
. . They shall inform the Commission
A : thereof immediately. '

}
They shall apply such measures 'from

e - CEPVR S 1 JU'.Z 1984. / {n

R ;O”.»

Former Article 5 becomes Article 3.

[
i

Former Article 6 becomes A::r;t;:icle 4.

bod

1
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ANNEX 11

braft of letter to the European Parliament

Sir,

On 17 October 1980 the European Parliament gave its opinion on the
Proposal for a Council Direétivé amending, as regards credit insurance,
First Direcfive 73/239/EEC on the coordination of lLaws, regulations and
administrative provisions relating to the taking up and pursuit of’the
business of direct insurance other than Life assurance, with the
Commission had submitted to the Council on 13 September 1979

(0J No € 245/1979).

I have the honour to inform you that the Commission has now submittéd to
the Council an amended proposal (enclosed) in accordance with the second
paragraph of Article 149 of the EEC Treaty. The amended proposatA

incorporates most of the amendments suggested by the European Parliament.

Yours faithfully,
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