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= Purpose of the Communication

'rIn.accordahcefﬁith UN General Assembly‘resolution 33/15} of‘20 bepémber‘1978°and
. UNCTAD resolution 103 (V) of 30 May 1979, a 'United Nations conference is to be
§;§ . held, under the ausplces ef UNCTAD, in Geneva from 19 November to 7 December 1979

vin order to negotiate a code for the control of restrictive ‘business praotlces

adversely affectlng international trade.

These negotlatlons will be of maJor 1mportance to the European Communlty. The
developlng countrles con81der such a code as an 1mportant element of the

so—called New Internatlonal EbonOmlo Order. The code is llkely to entail

= .§oon81derab1e oonsequenoas of a polltlcal, economlo and legal nature since it ~
is almed at regulatlng bu81ness behav1our in 1nternat10nal trade worldw1de. The

f*«negotlatlons also ralse spe01fic problems for the Community, namely the

with Community law.

It is therefore nedesséry for the Gommﬁnity:tg define a_commbh position on the
~'kej prdblemsfof,the cbde and on the broad lines tb‘be/followed during thé

. negotiatiéns.‘Thiélposition mst bé:based on the views which the Community
;.énd its.Member States, tbgethéﬁjﬁith the other member countries of the OECD,
defended in the proparatory phase of the code and. in other intérnatignal fdrumé;

partlclpatlon by the Communlty'ln the adoptlon of the code and lts compatlblllty .
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1. Attempb 1o oome“%o 1nternational agreement on'rules onyrestrnotzve business

“7,kpractmoes have a 1ong history. They were already.foreseon in the Hawana Chartea

iv%of 1948 which failed to be aooepted., o : _"“ £

mw1th1n‘UNCTAD three. ad hoo groups of experts have successxvely done work

‘“fln the~area of restrictive buolness praotlces slnce 1972. They have elaborated
L proposals for & set of multilatorally agreed equltdblo principles- and rules

for the oontrol of restrlotivo business practlces having adverse offects on-

‘i?jlnternatlonal trade, partioularly that of developlng oountrles,anﬁzon the
i'aieoonomlo davelopment of these oountrles (referred to as code for the

-‘kcontrol of rostrlotive bu91ness practloes)

‘ Withmn UNCTAD negotiations also oontlnue -on a code of oonduot on L

v'transfor of technology which  contains spe01f10 rules on. restrlotlve

*"bu81ness praot:oes 1n the oontext of 1nternat10nal transfer of technology

f*jtransactlons. .

’o?“Moreover, ah intergovernmental group- of experts under the Unztod Natlons

E Commlssion on Transnational Corporatlons is in the process of draw1ng

up an 1nternatlonal code of oonduct governing the activxties of suoh

[

"“‘corporatlons. Thgs group has decided to postpone dlsou831on of the .

”'v‘ ohaptor on restrlotive business praotlcea»until the results of the

k'V{;negotzailons on UNCTAD"s eode of oonduct are. avallable.

Lo *f’z‘o

rThe Third ad hoc Group of Ekmerts on Restrlctlve Busxness Practlces has -

submlttod the report on 1ts ‘gixth and last session. from 17 to 27 Aprll 1979’
to UNCTAD V for oan81derat10nl). The report, in partioular oontalns the ' |

' fresult of the work on the pr:noiples and rules.

‘ UNCTAD resolution 103 (V),ln welcoming this report and notlng the

slgnlfloant progress made by the experts,recalls that in aooordanoe w1th

o~General Assembly resolution 53/153 the task of the UN’Conferenoe on

Restrioctive: Business Practloes is "o negotlate, on the basls of . the work

' of the ‘Third ad hoc Group of Experts, and to take all d30131ons necessary

a0

’1) 'm/zso; 'I'D/B/C. 2/201; TD/B/C. z/Ac. 6/20

ylrla) See Communcation o' the Commission to tho Couno11 of 20 September 1978 3

~ Doo. com (78) 447
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";for the adoption of the said. prlncxﬁles and rules, 1nolud1ng a .

.

‘decision on their legal charaoter" It furthermore requests the

UN Conference "$o make recommendaxlons in respect of 1nst1tut10nal
aspects concerning future work on restrictlve bus1ness practlces
within the framework ‘of UNCTAD, bearlng in mind the work done 1n this

fleld,elsewhere 1n»the Uhlted Nations". .

The future code w1ll contain

- prov151ons of substance, calllnr upon enterprlses to refrain from

‘spe01f1ed restrlctlve bu51ness practlces relatlng to cartels and abuses

of a dominant p051t10n of market power

- = provisions adressed to States at natlonal, reglonalfand subreglonal

4.

levels w1th respeot to the control of restrlotlve bu51ness practlces,

- prOV1s1ons relatlng to : ‘collaboratlon at the>1nternatlonal level,
partlcularly w1th respeot to consultatlons between gtates and

teohnlcal a331stance for developlng oountrles.

The regional groups (developlng oountrles = group of T

. OECD-countrles group B; Eastern European soc1a11st countries =

group D ) havg together elaborated agreed texts on a large number

of prOV151ons. On major questlons, however, gubstantial dlfferences
remain between these groups. .Among the most important outstandlng {ssues

 left to the‘Negotlatlng Conference are the follow1ng.

a) scope of appllcatlon of the code’

- Group B proposes that the prlnclples and rules shall not apply
%o act1v1tles whlch are- aocepted or exemoted under any applloable
national law. Group-of 77 recognlzes only the p0331b111ty of

exemptlons under the law of a developlng country.

- Group B proposes that the prlnclples and rules shall not apply to
" practices between afflllated enterprlses belonglng to the same
concern unless amountlng to an abuse of a domir-nt pos1t10n of
market power, Group of TT wants 1ntra~enterprlse restrlotlows to

. be 1noluded in the scope of appllcatlon.
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b) Content of prlnolples and rules

:7‘— Group of 77 proposes that natlonal enterprlsee of develop1ng~counur1es
? should be afforded preferentlal or dlfferentlal treatment in order -
“to ensure’ equltable applloatlon of the prlnolples and rules. Group B
:gl only wants to aocept that account. should be taken of special conditions

.and eoonomlo 01rcumstanoes, partloularly in developing eountrles,’
= 1nclud1ng the need for small and medlum~81zed enterprlses $0 cooperate.

- Group of 17, supported by group D, proposes speclflo rules for trans—
natlonal enterprises. Group B wants transnatlonal enterprises to be /

treated in the same way as enterprlses based in one. country only,

a Group of 77, supported by group D, proposes special. rules for
regional 1ntegratlon arrangements of developed countries relatlng to

the.control\of practlces restricting trade of developlng countries.

c) ggl nature of the code

-,fL—f- Group of TT" wants the code "to ‘become legally blndlng. Group B is
» only w1111ng to accept voluntary guldellnes.

d) Role of. UNC'I‘AD o

'i;— Group of 77 proposes that notification would need to be made to the
- Secretary General of UNCTAD of all exemptions from the rules and

prlnolples granted pureuant to the poss1b111t1es given in the code.,

| - Group of 77 also proposes a consultation meohanlsm within UNCTAD relav ‘
'Ttlng to issues eonoern:ng the control of restrletive business- practloes
1Wh10h 1nvolve intereste of several ‘states. Group B defends the
prlnclple of bllateral oonsultations, ‘

'fv~~\Group of T1 proposes - an approprlate permanent mechanism w1th1n UNCTAD
; -to monitor the implemertation of the code and to make proposals and
 reoommendat1ons ooncernlng posslble revzslons and 1mprovements{ It hasf
= sp901fically proposed the establishment of a Committee on Restrictive
: Bu31ness Practices wzthln UNCTAD. Group B proposes +the organlsatlon of
perlodlo meetlngs among officials haV1ng respon31b111t1es related to
- the control of restrlctlve business practices 1n States and reg1onal

"groupings.
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5. The developlng countries have relterated their pos1tlon on the code 8

outstanding 1ssues in the programme adopted at the 4th mlnlsterial meeti
of the Group of 77 in Arusha. Particular emphasis was put on preferents
"ftreétment for developing countries and their enterprisés, the inclusion
of restrzctive busineas praotlces in transactlons between varlous N
/~ent1tles of transnational corporations and a strengthening of tne role
UNCTAD 1nclud1ng notiflcatlon, consultatlon-and 1mp1ementat10n -
: mechanlsms. These ‘demands were. agaln 1ntroduoed in a draft resolutlon

of the group of 77 submitted to UNCTAD V in Manila.

6. Several Member States of the Communlty and the. Comm1s51on have
partlclpated in ‘the work done on the expert level since the beglnnlng '
- In preparation of UNCTAD V' agenda, 1tem 11 b (restrlctlve ‘business '
praotlces) a Communlty'p031t10n wasoutlinedrelatlng to some of the
= outstandlng issues.2 In Manila a Community initiative served as the -
' ba31s for the draft resolution on item 11'v submitted by groun B. Thf'
- adopted resolutlon 103 (v), (copy attached hereto) reflects the
p091t10n held by the Community and group B, not to preJudge the outecar
of the Negotlating Conference on substantlve issues and institutiona’
. implloatlons. ' '

" 2) Counoil document 5386/79/ Add. 2 of 1

16 Haron 1979 1 ing
Comm1331on Staff Paper SEC (719) 293/3 k °~ o lnCQrPOP§t1ng

~



User
Rectangle


II. 'The code andirccﬁmuniﬁty law

'1.

Under Cbmumzty Iaw,, in those f:r.eldﬁ where common rules are con‘balned

111 the: '&rea;ka.es or have been a,dop’se& for the mpIementatlon of & common

‘,polz;eyﬁ gmv:,da& fer in ‘the' treaties, the Member States, whether ac’clng

# lndrmdamllg or coll en:txvesly, do not have the right to undertake-
-~ obligations with thirg c.mm‘bries which affect those mles. Waere common
rules exist, tlm Chmmmltv alone 15 in & position to assume and carry

.

aut lelga:txms 'brmards thmrd cauntmes affectmg the whole sphere

aof” apphm:m of the Gonmmm’.ty le.ga,l syst*em ".‘

Tn t’ﬁe ares @f matmsduvet bus:.ness prs;atxces the EEC ‘I‘reaty

- (Articles 85 P 90) and the BCSC Treaty (Articles 65 and 66) cem:a,ln

‘Tules directly applicable to ente;'pm.ses as well ag obllgatlons for

‘ the; Member- S’ha:beaa, Their enforcement is safeguarded by the C@mﬁnssmn
and. the C’mm of J‘us‘hc&, as well as by the compe‘kent authorl’ales and
R mbnna;ls of the Member States. The Community has aﬂﬂpted a ser:.es ‘
-of regula:tlm cfe&ime& tc :nmplement and complete the rules of the \

Trea:l:y. The commen <mmpe:t1t10n rules apply 't:e all res‘b;m.ctwe business

practices. Wh:mh may have an_effect on ccmpetltmn within the Community

and on trade '&teftwa&en the Vember S“tataa, m*tmthstandzng the fa.o‘f:

‘bha‘t & caxmem& umiertak:ng nay be Ioca’bed. ou‘tszde the Gbmmmn.‘ay. -

-»The pm@s@d mItJ.Ia.‘keml pmciples ami rule»s for ‘tha cun*&:ml af
»"restrletxve huazmsjs pra.c't ices are umvextsa.lly apglieahlea Th&y may
therefore apgly to Business activities whmh take place and prcmiuce
effecis within the Commmrky. They also a.pply to 'busln&as beha.vmpul?

- in the relations between the- Communlty and thlrd countries, which

‘may pradm:s effects on competition and trade wi‘hhm the Cuxmmmltg and .

' ’sherefm come within the scape of the ccty cmmpmtlm mtlas.More—-

over, they com;a.:l.n provisions f‘or 'lrhe aam‘:ml of restrictive bns:.ness

gee Ju&gmexrb Qf the C’curt of Justice of ths ?EhrOpean Copmunities of ‘
31 March 1971 in oase 22/70 (AETR), (1971) ECR 263; see also opln...on /7
of 26 April 1977, af no G 1@7/4, 3 May 917 , ‘

G
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‘praotlces adressed to states with respeot to. thelr 1nternal pollcles and as

‘.members of reglonal economic 1ntegratlon arrangements. It is therefere clear

4

that the future oode ‘'will apply to matters which come within the gurlsdlculoﬁ,
commnity law and could have 31gn1f1cant effects on the applloatlon and

implementation of Communlty competltlon pollcy.

Because of these possible effects on Community law and. . policy,it is vital

for the Communlty to develop & common approach towards the- forthcoming "

negotlatlons and ensure’ that the code w1ll not 1nfr1nge upon any ex1st1ng or

- future applloatlon and 1mplementetlon of the Communlty Treaties.In order to ®

able to carry out commitments under the cpde 1n the area of Communlty compea

" the Community as such must part101pate 1n the negotlatlon of the oode,and mus* ‘

5.

ensure that the Communlty in the areas of its competences becomes a- party to o
the same manner as, States. . In addition %o these reasons, a Communlﬁy
partlolpatlon in the negotlatlon of the code and its comlng into effeot

13

would furnish considerable knowahow in handllng restrlotlve bus1ness praoblol

affecting 1nternat10nal trade.
.+ participation

Thls/ls necessary irrespective of the legal character of the code.~Wh11e it 3
true that a non—blndlng code would not glve rise to legal commitments in the

' proper sense at the 1nternatlonal level, 1t would nevertheless establlsh -
,prlnozples‘and rules that are supposed to gulde, to a greater or 1esser degr |
‘the behaviour of those who have adopted them and of those to whom they are‘
radressed. Group B and the ‘Community, in these and other negotlatlons (ies codn

,e‘of oonduct on transfer of teohnology, code of conduct on transnatlonal corpor .

ons), whlle arguing in favour of non-bindlng lines of conduot. have repeate

~ stressed that a eode adopted by consensus in the form of guldellnee will havwr

such a pronounced 1mpact +that 1ts provislons would in effeet be widely

applaed. This would.be even more 11kely if an’ effectlve 1nternat10nal machixn

for the supervision of the code were agreed upon. Tt would therefore not
be correct to deny the p0351b111ty of oonfllcts between the code and’ Communl'
oompet1t1on polioy by referlng simply to the nonblndlng nature of the eodeu

O
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6. Inldi?d;éi'_to. respect Y'Ehe C’Gmnitar competence 1n the area of competition policy '
and to 'eristire “that the code will not infringe upon the application and ‘
mplemen’ba:hmn of '&he cnmunity ‘Treaties it is- therefore necessary e i

. = that the Cmmum_ty as such partlclpates in the negotlatlon of the code and ensu-

res that its prms:z.ons apply to the Cexmnumty as such - 1n the areas of its
competences,y 7 _

- that the Gamty makes sure *Eha:b the code &oes mot 1n‘terfare with ‘khe '
~ applidation and mplementatmn of rules which are in force mthin ‘
>?reg10na1 economic mumizgsaﬁzs ca.n be done either in the ctmtext

of the Trelevant p:mnsuons of the code or by imtroducing a spem.flc :

clause relatlng o regional economm groupmgsﬁ'

4) 'Such a clau.se has been dlszmssnci in the Counczl in the context of the '

exaznlnaﬂ:lon of a aomicatzon of the Commission to '&he Council: on the

A«_Iprepa.rahen of the eonferenoe of the. United Nations on an international.

. code of conduct on transfer of ‘technology (see doc. s/1778/78 (Relex 172)

: ~of 25 October . 1978). On the basis of this discussion, the. COREPER has
: ‘a.greed to & formzla. to be negonated if necessa,ry which represents a- ccmpromise
" under the assumption that & non legally blndlng code were o be adopted by

fvway of resolution of the U.N. (:enera.l Assem’oly ( see mlmrbes of the 919tk COREPE

: maetmg of 7 Hovember 1978, 2nd . part, pt. 12). If the code were o be legally

‘fb:md:.ng rb wculd have to be ensured that the Gommnmty as. such may become

'a contra.ct:.ng party 1:0 1’:.

ke -
it
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'III. Proposals for a‘Communifyjposition'for.the Uﬁ'Nbgotiating/Qohference
1. ehéral approach

a) The Community has always held the view that the development of

‘international trade should take plaoe under conditions of fair

competltlon and that 1t is necessary to promote international K

; cooperatlon in order to’ control restrlotlve business practlces

,§'iﬂ; o ' a&versely affeotlng internatlonal trade. The exlstlng national and

= | -neg1onal rules do not apply to all restrlctzve bu31ness praot;ces B
in international ﬁrads, partloularly not to prapt;ges adversely

- afféoting'trade of those developing countries which have no

_ 1eg1slat10n in this area. An'interdependent world economy calls for .

a greater ‘degree of oollaboratlon in order to promote the concept

" of an open ‘and fair trading system. Such collaboratlon exists among

"OECD countries and it would not be reasonable to deny the developlng
~countries the benefit of somethlng of & 81m11ar nature. Reasonable
Vlnternatlonal rules should also be in the: interest of the business
communlty in g1v1ng some guldance and legal certalnty to 1nternat10nal

-~ - business operatlons and helping to protect falr play in competltlon.l

: b) Whlle taklng a p051t1ve approach and. show1ng flexlblllty in order to rk_ﬁ
R - meet reasonable demands of the developlng countries, the Communlty must 1"~
- be firm 1n 1n51sting that fundamental prlnclples of law such as |
nonpdlsorlminatlon are respected and that solutions are ‘avoided ‘the fovam
seeable effect of whldhwould be to discourage trade and 1nvestment rathe féy

‘than promote fair oompet1tion. Internatlonal solutlons in thls area shou¢q
‘not go beyond prlncxples whose soundness has. been flrmly establlshed on dﬁs'
" basis of experience galned in their. applloat1on natlonally or reglonally
At the same time,~it must be borrein mind that the - 1nternatlona1 communmty
' lacks the degree of ooherence and 1nst1tutlonal 1ntegratlon necessary for
' the unlform operatlon of a systen of strlct control pr@v1d1ng at the sam'
,tlme*for a sufficient amount of flexlbillty to deal adequately W1th
r.indlvidual cases, It would not be a step towards a better 1nternatlonr1
‘economic order. nor a servzoe to developlng countfies to- adopt a code ;,
'containing ‘rules whioh would be either unenforceable or counterproduct
_ in stifllng trade relatlons and thus hamperlng eoonomlc deve;opment. o

S
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- between the ‘code and both Commum.ty and national laws are una.voidable.

Exemptions under national and regional law

‘The Commmity must insist that the. cdde proirisions for eni:érprises do”

‘;,'no‘k apply to actl’n.hes and forms of coeperatlon wh:.ch are aacepted or -

exempted under appl Lcable na‘tlona.l or reg:.onal law. An international

Lsystem for the control of restrlctlve business practlces in, international
trade ca.n, for the foresee:able future, only be built upon. exz.st:.ng

: na.’klanal and regional laws: and complement them wz.th regard to pra.ctlces ’

which ha.ve effects outmde their . Jumsdlctmn. Obherw:.se, confhcts &

i

S &mptibns from ‘the prohibitions of. restrictive'bu;sinessf pra;qtic,és laws

3’?

exist for certain industri. es or activities in ‘most countries which

‘4have leg:.slatlon in th:.s area. Such exemptions often refl sot mpor‘tant .

pol:.czes. To. allaw exemp‘kz ons from the code rules only under the law
of developing cmmtries, as is proposed by the group of 77, would be

o 'aisoriminé,t()ry and imply ihterven‘hion_ into internal. policieés to an
. extent which is legally and politically unacceptable.

Preferent:.a.l trea,tment of enterpm.ses of deVeloplng cmm’snes o :

‘Ele group of 17 also proposes 'to a,fford preferentlal treatment t0 .

. na‘kianal en‘berpr;ses of deuveloplng coun'bnes. Such-a d:.f’ferent 1a.t10n

o ‘would not only be. impracti. cal, because cartel arra.ngemen'bs may ;Lnelude 7
enterpmses from developed and devel op:mgcoun‘hries, but would. ‘also be

can'brary to the pr1nc1ple of non—dxszm:natmn on the. babis- of -

S .na,tmnallty, seat or plama of incorporation which governs: the Commun:x.’cy :

»compe‘hitmn rules a.s well as most. natlonal compet:.tmn laws and whmh
;' ghould a.lso govem interm»tzonal rules. , ’ ’

; L On the. o’cher hand, group B has proposed that upon the appllcatmn of the
i 'mles -account should be taken of: spec:.a.l conditions and economic

e cnma:mstanoes 1nc1uchng the need for small a.nd medz.mn—-s:.zed en'kerprrises

4o oc—-epera.tea &mh an a.pproa.ch would be conszatent with Commmn.ty law

- and respond adequately 1o the. partmular needs of‘ infa.nt 1ndustr1es,

‘whioh predomnate in ma.ny developing conni;rma.
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Treatment of traneneiional enteggrieee —

- Some progréés has been made during the 'last meetings of the exnerts\‘

towards acoeptance of the position of group B that the rulesshould be

applied in the same way ‘o restriotive business practlces ;nvolv1ng

‘,transnatlonal enterprlses as to those 1nvolv1ng enterprises based in

""oonslstent w1th Community law. -

5.

‘one country only. leferentlal treatment of enterprzses under competltlon

rules on the basis of their transnatlonal oharacter would not be .

Intra—enterprlse restrlctlons,’:' . SRR I
It is not approprlate to apply competltlon rules in the same

Way to restriotive business practlces carrled on between

~1ndependent enterprlses~and praotloes between afflliated enterprises
under ‘common control. Article 85.(1) of the Treaty of Rome does: not apply
to agreements "between undertaklngs belonglng to the same concern and
hav1ng the status of parent ‘company. and subsidlary if the undertaklngs
form an economic unlt wlthln which the subsidiary hes no- real freedom to
determlnelts course of actlon on the market, and if the agreements or
praotlces are concerned merely with the internal allooatlon of tasks

as: between undertaklngs"s)

‘waever, thé?%ropoeal of group B aocordlng to which the rules may apply

to. restrlotlons between enterprlses belonglng to the same concern only
if they amount to an gbuse of a domlnant position of market power and |
adversely affect out51de enterprlsee, is consistent with Communlty law. -

Solutions to. the epeolflc probleme of intra-enterprlse consplracy shoulo

be negotlated on the ba31s of this approach.

v

5) Judgment of the Court of Justloe of the European Communltlee of

31 October 1974 in case 15/74 (Centra.fa:r'm B.V. v. Sterl:.ng Drug Inc. ),
(1974) ECR 1147. 1167
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6. s*ogglflc rules w1th reggect to "egonal 1ntega.tlon amngements of
‘develoged oountmes : ‘ - - .

i.:‘Group of 77, supported by group D, is proposmg rules requlmng that regional
1n’tegratmn arrangemen'ks of dem,loped countnes should not 1mpede 1mproved
“access to exports from developmg couniries and should not facllltate the use

'_;'of restrlctlve ‘bus:.ness practices. adversely affec‘blng trade and development ;

" of these cmmtrles.

i To the exf;ant that the’ o’bgeot of these proposed rules relats; to governmental '
' measures of. tra.de policy they a.re outs:tde the scope of a code for the control

'ofmstrlctive 'bus:mess pra,ctwes and should be discussed elsewhere. '

'To the extent ‘that they are- based on allegations that the a.ppl:.ca‘blon of .
- EEC competltlon rules work to the dlsadvantage of trade from outsz.de the
- Ccmmunlty they. contaln a mlsapp cehension of E’EC competition polloy. This
policy has alwa.ys been to free ‘trade within the . Conmxunlty a.nd to liberalize .
£ access to the Common Mark et by removing business pract:.ces res-bnctlng '
(free trade and by refus:.ng to exempt cartel a.greemen’ts a1med at the
' ~>,'protection of home markets, In removing numerous trade ‘oa,rners m.thln ‘bhe ‘
v Commum.ty 11: has 1;0 a e«ons:,derable extent contributed to offer trade :
possibzlztles to developing countries. The Commum.‘by competition policy has
also clearly limited the scope of export cartels for‘oldd:.ng them 11‘ they

- have an 1ndirect nega:tlve ez‘fecb ori trade between Msmber Sta‘kes.
. 3 f

‘The Commum.‘ty therefore suggest-a 'bo refuse accepta.nce of proviswns 3.mpos:f.ng .
fspecial obligatlons for reglona_l. groups because they aim at 1nterfer1ng with
:;the appl:.catzon of the :mles of the 'I‘.:ea:l:zes a.nd becanse they discrlmmé.te
a.ga.:.nst regiona.l ‘groups by mlgustifla.bly requlrlng dlfferent standards
- for them as opposed to those for 1nd1viana1 states. It should however
be. accepted that regmnal, groups in a.pply:.ng law in the field of restmct:.ve '
’s*brade practlces are suhmxtted to the same pra.nc1ples as sovere:tgn sta.tas.

~
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' Role of UNC'I‘AD o

T. Leggl natgre of tge codg ;;“ . ﬁ*t : ,”; S o 11"f - ’f;'{.‘M@;

fJUp o now the group_of 7 insists that the oode should have s, legally

binding charaoter even though this demand is not ‘expressly formulated in -
_the Arusha programme. Group B countrles and the Community have never left

,;1n doubt that they oould only aocept a non 1egally blndlng guideline code.
- The main reason for thle poeit1on is that legally bindzng rules would dlrectly

interefere with exlstlng natlonal and regional laws, requlre ratlflcatlon

\'procedures and call for an enforcement mechanlsm at the 1nternatlonal level for -

thlGh, in the absence of a scheme of economio 1ntegratlon such as exists
in the Communlty;the necessary precondltlons for it to operate effectlvely are

"m1381ng.

P

7 Contrary to the demands of the group of 7, obligatlons whereby UNCTAD

would be involved in consultatlons relating to- individual cases or’ would be

notified of individual exemptxons from rules prohxbltlng restrlctive business o

',practlces should not be accepted. Such. obllgatlons would unnecessarlly .

. go beyond the kind of bilateral consultation mechanlsms agreed upon w1th1n o

~0ECD and create eerloue legal problems under Community rules of prooedure,

partlcularly w1th respect to the provzslons on disclosure of 1nformat10n.,

: Unless another body within the Uhlted Natlons is belng entrusted w1th the ‘

~ supervision of the code the Commvnlty should, however, accept a more 1mportant
role for UNGTAD in the fleld of restrlctlve bu81ness practices with respect

to such matters as technical a951stance for deveIOplng countries relatlng to
the admlnlstratlon of restrlctlve business practlces leglslatlon, the
collectlon and dlseemlnation of informatlon and the establishment of a
mechanlsm to enable discussion of questlons relatlng to the code, 1nclud1ng ‘

‘ .proposals for its rev181on, as well as the contlnuaticn of work on the

elaboratlon of a model law or laws' on restriotlve business practlces in order to

a881st deveIOplng countr;es in dev1szng approprlate leglelatlon.

Li Consideratzon should also be glven to the questlon whether it is adv1sable to?

create a special commlttee w1th1n UNCTAD o deal with the code or whether -
this cannot be done within the exxstlng Committee on Manufactures. Dupllcatlon
of ‘work w1th1n the United Nations relatlng to restrlctlve bu31ness practlces

should 1n any event be avozded as muoh as posslble. SO

pas = T e i e Sy g g e St o ey e
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‘m& G’cm:mnem adles 'khes Gaum.:.l

- '&@ a»g:cea that 'khs Gezmumlt;r as suuh parhm.pasteg m 'hhe n&gotzatmn of .
~ the m for the mutrol off ms:trxcuve msuzess practm:ea a.nd enmrea tha
- ity prmsmons apply te thet mw a8 mh in the a;ma.s of its; compe—
hences _

~ o agg-eze that the Gmmmrky mast make. sure in the fmmmng
naga:txa‘hlcms tha‘!; the code is compa,tihle with Camm‘ky law and does
- not interfere w:r.’éh the app:] J.ca.tmn and .unplemembatlm of Goumnrty
o oompe’l:r&mn pal:my :

¥

- to agree to the prcposa;la for Connmmrky positions ou*bl:med; in .
: paragraph IIT abcwe wﬁzh r1=gard 1:0: the Um:kad Natlons Canferemse.

. !.,.‘I'he Camiasmn sugges'ks ‘t;hat further Ccmmum.ty ooard:.m.hon takes pla.ce
‘ dn‘.r:xng ‘khe cenf’erexme in Gemwa in: order to d.evelap comosa poa:.hons where -
ev&r newessary or deszra;hle in the courae of the nega‘txa.tmns. S

\
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 UNITED NATIONS coummcm m 'I‘RADE m mmemm T e i
Fifth session S - P : o .y
Manila, Philippines ¥"“t ;”1“n\ R

~

V' Restrlotlve buslness raotloes

Resolution 10

Dates 30 May 1979 Meeting: 169th - Agenda item 11(b)
Resolution adopted without dissent ,: Document: TD/L.157

P ) L . ; : o

The United Nations Conference oh Trade and‘Development,
Taklng into account the work done by the three Ad hoc' Groups of Experta on
" Restrictive Business Practlces, ‘pursuant to Conference resolutxon 73(III) of
19 May 1972 and Sectlon III of Conference ‘resolution 96(IV) of 31 May 1976,
‘ ' Taklngflnto account also the 51gn1f1cant progreas made by the Third Ad hoc
rGroup of Experts on Restrlctzve Business Practlces, in partlcular in the proposals
- for the formulatlon of a set of multxlaterally agreed equltable pr1nc1ples and
P rules for the control of restrict1ve bu51ness practices’ hav1ng adverse effects on
1nternatlonal trade, partlcularly that of developing countrles, and on the economlc
development of those. countrles, o 4 N ‘ ’
~Noting that a number of issues rema;n to be resolved by the United Natlons

Conference on Restrlctlve Bu51ness Practices on the ba51s of the work of the
Thlrd Ad hoc Group of Experts, - : : o L
Bearlng in mind General Assembly resolutlon 33/153 of 20 December 1978 conVenlng
under the ausplces “of the United Nations Conference on Trade and DevelOpment, a
Unlted Nations Conference on Restrlctlve Bu31ness Practlces to- negotlate, on- the
basis of the work of the: Thlrd Ad hoc Group of Experts, and to take all decisions -

?fi~ necessary for the- adoptlon of, the b&ld prlnc1ples and rules, including a decision

,

“on thelr legal character,
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aecaumr that the General mmxy, in resalntm 331153, azzthmzed the
. Hniteﬂ mw cmfamca on Trade and Bevaelo;mem: at 11:3 f:.ft:h session, té take

‘L_:appmmm actn.m for the Gunfmnce on Restrictive Business Practices, including

dacz:sm m memt issues and, in prt:.cular the determination of the precn.sa
datesfa:ﬂmﬁmfmmtmme pamvﬂ Sepé;wber 1979 aadApm.l 1980.
‘ i%emﬂlqg further that ﬂthe Trade and Bevelmt Board at. its tmth sgecn.al

-~ session. mthomuﬂ the Third Ad hoc Ermp of Experi:s to transmit its report on its

T s:.xth session. to UNCTAD ¥ for comsideration,

. ‘1.‘. Mas note of and welcomes with satlsiamma the re;:art nf the ‘.ﬁnrd Ad hoc

'vGrouza ﬂf Experts on Eemhnctnve Ensmss ?zmtu:fea on its sixth sessn.rm and ‘in’

- partzm&ar the Wms and mm&tlans for the set of mltﬂ.aterally ‘agreed
equxiahae principles mﬁ nz‘les~

2. - Beczﬂes, m mﬂmce anth Gawral Asamhly mﬁ.nta.tm 33/153, i:o hold the -

. ,xmm Batams Eonfermce én Mncﬁve Buss.meas ?zactzces, in the laat quarter /

of 19?91 |
' @ tsmmmmmmattemememmmﬁmsfortheé

- 00an mlndmg in- thaa mgn'd of pert;.mt éocmentatxna ~m be ﬁ::sfbnbuted in
,»Va tmly mer,‘ ‘ ’ T S ’ ‘

. “1’». %nm that semtlmed action should be takan mﬂnﬁ the f:mwork of

UNCTAD

{a) to mllect mi:hclzr amla;hla Anformation maﬁ as. far as; poasmhle other

;\wfamata:m, ;mt:.mﬂarly on the hﬂms of . maests aﬂﬁmssed ta all’ .mmber States or
. prunided at their own initiative md, where appropriate, to the Gentr«e on T

i e e 5 g

e -Trananatmnal ﬂnrpemnm snd other c.ompetmﬁ: .mtmta.ml organizations, on = -
resmctaare bnsz.mss practices adversely affecting mamtamﬂ trade ;aartmlarly
. that. nf davelog;ag countries and the.
. including. information related to the legislative, judicial, administrative w:ions
2 ',~.for the- eﬁ:ectave centrol of such pmtmzs, and to dissewinate such mfmnon, :

2;11""5'&'9”!'“ de%mt bf these ﬁmmﬂs"

- {b) on: the. —e},&ora&wn of a model law or- Sm oa mtrict:me business

,.~‘;pract:.ces in vrd:er to assist dewmluymg cnuntmes in s’éemwg am;ropnate
-.1eg:.sla:bmn ’

TAD to mqﬁme
poss:.b:.h%a.es for :mtmat:maml ea-e;aaeratlm in the prowvisioa of tedm:.cal

M Mer Btates: and the mm—mal of N

asszsi:ance to dzwm countries rshé;mg to the. control nf mtnﬁci:zwe h@ssmss
_-»prachces, :mcluda.ng in: r&spe-et of the trpmmg af meu ofm:.als' S e f_f
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“

.- 6. Reefflrms the declsxon zn Conference resolutlon 96(IV) reoommendxng that ‘ l;;e
‘ actlon should.be taken by countrles in'a mutually relnforcing manner at the natxonal, B
ycﬂreglonal\and 1nternat10nal levels to eliminate or effeotlvely deal WIth restrlctlve ;.;
business practices, 1nclud1ng those of transnatlonal corporatlons, edvereely affectzng
1nternat10nel trade, particularly that of developlng countrles, and the economic

’

development of these countrles,_

T Regueste the Unlted Nations Gonference on Restrlctlve Bus1ness Practzces -
to make recommendat1ons through the Unlted Natlons General Assembly to the R  k
Trade and Development Board in respect of 1nst1tut1onal aspects concerning - D S
future work on restrictive. bu51ness practlces within the framework of UNCTAD, o

' beerlng in mind the work done in this field elscwhere in the Unlted Nations;

8. Reguests the Secretary-General of UNCTAD to: undertake etudles in the field

of restrlctlve busxness practlces, 1nclud1ng those of transnatlonal corporations, -
’ adversely affectlng international trade partlcularly that of developlng countrles .
and the economic development of these countries, concernlng espeelally
4 (a) marketing and dlstrlbutlon arrangements in respect of export and 1mport
transactlons, and : ,
_ (v) exclus1ve deallng arrangements in an abuse of a domlnant position of
l}market power, , e BRI o Lo ; ;

9. Recognlzes the desxrablllty for developlng countrles to promote co~operatzon

amongst themselves for the control’ of restrlctxve busaness nractlces adversely

affecting their trade ‘and eeonomlc development.

\
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