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6« An international authority should be set up to regulate, in a
flexible way, the exploitation of minerals beycnd the adjacent

Z0T1E e

Te Marine pollution should be controlled in all areas of the sea
by international convention, supported by reglonal conventiions
vhere necessary. Community research on sea pollution should be
speeded up, and made available to other countries on a reciprocal

basige.

8. Freedom of navigation should be not prejudiced by the

foregoing arrangements.

COMMUNITY PROCEDURES

9. The Community as such will receive, upon request, an invita~

tion to the Conference from the UN Secretariat.

10« At the Conference there should be coordingtion of the
Community and of Memb.. States; in matters within the Communityt's

jurisdiction, the Commission should present the Community position.
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INTRODUCTION

On 17 December 1970 the CGeneral Assembly of the United Wations in Resolution
2750 C(XXV) decided to convene a Conference on the Law of the Sea which would deal
with the establishment of an adequate international regime, including international
machinery, applicable to the international seabed, its resources and the areas
beneath the seabed beyond +the limits of national jurisdiction. The Conference would
also deal with a precise definition of the international seabed area and a wide
selection of related matters including the regimes of the high seas, the continental
shelf, the territorial sea (including its breadth and the international straits) and
contiguous zone, fishing and conservation of the living resources of the high seas
(including the preferential rights of coastal States), the preservation of the marine

environment (including the prevention of pollution) and scientific research,

The Conference is due to deal with the fundamental questions at its session in

Caracas in June and August 1974, which may be followed by other sessions.

It is essential that the Community adopts its position on this question in time

for opening of the Conference. Such is the aim of this Communication.

The decision to convene the Conference and the accompanying General Assembly
decisions mark a considerable chenge in attitudes towards the law of the sea and,
to a certain extent abandonment of the traditional interpretation of the seas and

oceans as being res nullius.



Many nations are becoming more and more anxious to zppropriate for themselves
all the wvarious resources which are 4o bhe found in the seas and oceans and which are
becoming technically less difficult $o exploit since, in their view, these resources
are ameans of compensating for their limited land resources and of expanding their

growth or development potential.

This trend towards an extension of national sovereignty to the seas is accompanied
by the feeling that this heritage must be protected from any form of appropriation,

waste and abuse and must be managed equitably and raticnally in the common interest.

There are, however, conflicting schools of thought as regards implementation of
these principles which result from the uneven distribution among nations of the natural

and technological meaasof access to the resources of the sea.

The Conference will be faced with the difficult task of reconciling these
conflicting attitudes and interests and establishing a new international order designed

to avoid any confrontations which might arise.

The Community and the Member States must ask themselves what is 1o be their
role in this vast and complex matter.

Tt will have to defend its own interests and capabilities in its capacity as a
large coastal area which imports a substsantial quantity of energy and raw materials

and which possesses advanced forms of technclogy.

It will, however, also have to take into consideration otnher essential factors
nmoch as the needs and fears of developing countries and the need to protect the

reasourees of the sea on a lasting basis.

The prohlems which it will thereby bave to face at international level are,
voene the less, far from being completely new to the Community, which has already

worked out a mumber of solutions and is 8till considering others.



In the Commission's view, the adoption and maintenance throughout the Conference
of a comron attitude towards the key problem of the nature and scope of the rights
of States in respect of the sea camnnot help but facilitate the consolidation of what
the Community has already achieved in this field, the search for solutions acceptable
to all Member States to matiers which remain unresolved within the Community, the
affirmation by the Community of international responsibilities commensurate with its

economic and technical potential.

It is true that a number of matters to be dealt with during the Conference will
not fall within the scope of the Treaties. Nevertheless, the Commission considers
that the various elements of the law of the sea are so closely interdependent that

the Community and the Member States must take them sll into account in drawing up

a commonn and coherent position.
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2. The concept and extent of an area falling under national jurisdiction which
is contiguous to the territorial sea is another of the main thenes to be discussed
at the Conference. Under the 1958 CGeneva Conventions coastal States may exercise
certain rights beyond the territorial sea — including fishing rights (fishing grounds)g
policing rirhts as regards customs and health regulations (contiguous zone) and,
above all, the right to exploit resources on the continental shelf to a depth of

200 metres.

This diversity of specific zones could, thercfore, be replaced by a new economic
zone involving Tighis of ownership and with a far more extensive geographical and
leral frameworky in which each ocoastal State would exercise up to a limit of
200 nautical miles, perhaps even more,  exclusive or o
preferential rights of exploitation or exploration of the seabed and super jacent

waters but not the full range of rights whioch they enjoy within the more limited
range of {the territorial sea.

3. Tovord this zone decizions relatime to the eyploration or exploitation of the sea
5 - . N . . . S Il § o
end neabed and aloo the material conditions poverning the use of the results of
exploration would presumably no longer be determined solely by national decisions

but would be taken at international level,

I

The problem then arises of ~chieving a balance between the twin trends towerds

nationsliration and internationalization of {he scas and ocesons.

IT. ECONQITO COrTR AT orn

T Aveilahle recources

The Land obeve 4he cen covers less than one third of the tlole and its rosoprces
L. . . : 5 itel
are lirited.  The land heneath the sea, howover, reroins proctically werploited,

ang. recent survers indicate that it cortaing vant resources of raw naterials.

L N N . . L vt e 10!
The decirions teken at the Corference on the Low of the Sen will deternin® he

underees wineral and fossil matter will be expleoited in the years ahead.
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(i) The coastal zone and the continental shelf, which are limited to waters
not exceeding 200 metres in depth, or beyond where the technical means. of
‘exploitation are available1, oonsist of loose sediments (placer deposiis) . -
and contain, in addition to sand and gravel, tin, diamondsand, above all, iron
sulphur, oil and gas; in 1970 industrial exploitationof these raterials i
realized more than ¥ 6 500 million, of which 6 million were accounted for by

0il and pas.

The continental shelf surrounding the continents and islands is supposed
to contain more then one half of total world reserves of crude oil not yet

discovered. 4

At present, offshore exploitation provides some 19f of world crude oil

production and 10% of ras production.

(ii) The sesbed beyord the continental shelf is composed rainly of concretions and
and precipitotes containing o high conient of polyretallic ncdules with a hesic
N |
of manranese, cobalt, copper, nickel and zlso vhosphorites and perhaps hydrocarbons
i

These recources have not yet been commercially exploited,

The tremendous technical progress made durings the last thirty to forty

has made practlical exploitation of the scabed to depths of 200-500 i1etres

e

possible; currenl rescarch secers to indicate that in the mediwn tern the

exploitntion of encrry and minerals at a depth of severzl thousand metres will

o]

case to be experirental and will be run on industrial and cormercial lines.
(iii) Tre enoveriscent woters constitute fishing grounds vhose resources depent
on the 2colorieal ardg plolopicsl comditions obtaining there; the fishing prounis

beyond the consfal sone provide the major part of dotal world catches,

1See also the definition of the continental ghelf, Article 1 of the Geneva
Convention (footnote 2, p. 16).

EPnrt of the 25 million unitn of account z2llocated in the Conruniiy's 1974 Dudret
to projects of Commmity interest invelving technolopical develeprments directly
Jinted to erploration for and stornee sand transport of oil and pgas will be deveted
to deepurnter resceorch,



Exvloitation
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The task of the Conference in this field will be to decide upon an internationa
definition of the limits to national jurisdiciion to control production and to
. ic
secure supplies, the latter being one of the factors which go to make up the economi

stratesy of States.

(1) Recognition of the right of ownership of coastal States over a part of the
seabed well beyond the continental shelf in the strict sense of the word would
Fuarantee those States the right to exploit all offshore discoveries of oil
and gas for many years to come until drilling at depths of a few thousand

metres becomes profitable.

Information currently available indicates that this would give coastal States
approximately one third of world production of o0il and gas in 1980 and almost

20% of proven reserves.

If such a right were recognized, the coastal States would enjoy a monopoly

position in fishing.

(ii) The exploitation of polymetallic nodules discovered on the seabed beyond the
continental shelf in moderately deep and deep waters may affect the future
exploitation of mineral resources on land in a number of countries which
earn the major part of their revenue from this activity and may upset world

*
markets in a number of metals .

In both cases there is the problem of the rules to be laid down in respect of

exploitation and the measures to be taken to ensure that the rules are implemented.

/.

* . ' : loitation of the
Experts have caleulated that in the 1980s,assuming intensive exploitatio

seabed, the production of cobalt from this source will be equal to land-based
Production,



TIT.

RESIE OF ARCUMENTS

Given

T (1)

(i1)

(iii)

what has been said above the arguments may be summarized as follows:

Irrespective of their level of developmenty it is, generally speaking, in
the interests of countries without direct access to the sea or whose
continental shelf is landlocked to protect as far as possible their means
of access to resources « of the sea. This -

would be porsible if the zone under national jurisdiction were kept within
narrow confines and if the economic zone were administered by an
international authority with extensive powers directly responsible for

exploiting the seabed.

Develoning countries are oblired to reserve for themselves the largest

possible shére of marine resources if they are to ;promote their growth.

In Africa and Asia, with the excepiion of Jnnan and the USSR, the area

of the rome over which they had rights wonld be trebled. - paseing from

2.2 million fo 6.9 million square namtical niles if the limits of the

zone weres Acotermined by a distance of 200 nautic~l miles and not by a

depth of 200 metres.  Tor South American countries the corresponding
incrense would be A00%, with the area in question increasirgfrom 0.6 million
to 2.8 million square nautical miles. Their combined total would be fwice
that of the ~rea surrouding the North American coast and almost a third of

thnt =arrounding Furope.

The countries in Asia, Africa and South America are therefore in favour of
cranting exclusive rights, which are an expression of sovereignty, over a

zone that may be more than 200 nautical miles acrogsl.

Ls regards developed countries, two important points must be borne in

mind: ‘the need to saferuard freedom of navigationg, to puarantee supply
routes and to intensify experimental research and deepwater drilling on

the seabed within a liberal framework and also the need to ensure effective
protection of the natural environment. Consequently, any extension of the

territorial cea beyond twelve miles seems unacceptable to them.

./

1 e
Accourt being taker of the depth aspect referred to below,

2And,

by extension, freedom to fly over the high seas.,



As regards the contiguous zone, they consider that a middle-of-the-road i
. o ou
solution would be in their best interests: geographically, its limits w

] 0
not be dissimilar to those of the continental shelf, which vary between 5
and 200 miles.

Their interests as regards exploitation of the superjacent waters vary with .
biolorical or ecolorical conditions and with their degree of economic oT social
dependence on inshore or deep-sea fighing., A number of Stafes in Europe.and
Canada consider that the recopmition of fishing rights over a large area 18 @
determining factor in their economic development, while for others it is merely
a subsidiary factor either because of the relative importance of fishing to

. : ighi fleets
their economies or because of the structure of their distant-water fishing
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PART TIT

GUIDELINES FOR A COMMUNITY POSITION

The pesition to be adopted by the Community with regard to the various
issues on the agenda for the Conference must be worked out on the basis

of a number of essential factors and general principles.

I. Essential factors and general principles for a Community position

1. Gsographical factors

(2) The territory of the Community includes approximately 20 000
kilometres of coastline (of which about 8 000 kilometres for
Greenland), compared with the coastlines of other large economic
units, such as the United States (20 970 k), Latin America

(24 997 ¥m), Africa (29 808 km), and Australia (27 000 km).

The Community's continental shelf (depthof 200 metres) covers
over one million square kilometres.l The undersea relief is
such that, assuming a limit of 200 nautical miles, the area

at the disposal of the Member States is three times as much as
vould be the case if the criterion were a depth of 200 metres.
Overall, the area belonging to the Community is lese than 10%
of the world total in the iwo cases under consideration, taking
into account the area surrounding the Member States' overseas

territories.

A

The area of Greenland's continental shelf is not included in this figure.
Both the geogranhical conditions and the climate are such that it is not easy
to determine this figure.

In tre case of Iceland, this area is seven times greater on the assumption of
the 200-mile limit, and in that of Worway, twelve times greater on ths same
asemmption. Sweden, Worway and Iceland together have a total sea area 25%
greater than that of the Member States on the assumption of the 200-mile limit,
but less than 50% of the Member States' area on the assumption of the
200~metre isobath.
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The Cormmity, therefore, Wns a fundamental interest in evtending the rishis
o7 ite conctal Verbor States, subject to the adoption of international rules
which would give the Community access to areas covered by these rights outside

its own territory.

In the territory of the Member States of the Community as varied a geographical

gituation is reproduced as that found throuchent the world. A nurber of them are
flanlked hy open rea (A%lantic), oihers are partly closed seas (Mediterranean, Yorthn
Sea). One of them has no coastline (Tmvembovrs) while othars have a landlocked

contirental chelf. A number of them haove straite and archipelacsos.

In such a comnler =iiuation the generz’ interest of the Vemner States nocessitases

the adopiion of a wited Commmity mocition.

e Arceaas of other cooronia monaihilitiae

, corhedin resigne of coactal Fember

States darnend entirely or nrincipally on fiching, inechore or deaprnea accordirs to

“he dndividveal cann.,

nee “aterminive Sta rocitior for the Oonference the Commurity muot take thics

Imnomiant neonorio and cocinsl Facter into conanideration.  Pacently it Tad the
avaartopity to glvdy »wroblemn of thio Find to which ita attention had boon drawn

e ot Mant ol Tevarnmr ant,

AL dRa novmtriers of tha Commumity denend on ouheide movrnec for sunnlicr of raw

materiale and onaror,
Tra criiratad o1 2nd aatnaral ~os recerves of the Coprmumi-ste noniimontal shol™
Wil make an over larser contribution o ftha Commirnity'e cunnlize as a vhole.

Howewvar, trey will mot mele the Comminity self—sufficient in tha fidnra ovon 1°F

Fal
0

Tre Confrrencn dona decide to avhiors tre lirite of the rontinantzl sholf.

At the Confersnce, therefore, fthe Commmity must advocate & law of the zea which

miarantnes ita enpnlies from ovteide sources.
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(¢) The technologies available to Community firms could be exploited for the
development of the Community's raw-material and energy reserves. All
the countries taking part in the Conference, moreover, have an interest

in benefiting from these technologies,

As a result the Community must defend the principle of freedom of research

and reasonable conditions for exploiting deep~sea resources.

3. Ecological factors

] R
In accordance with its programme of envirommertal nction” the Commmnity must
support international rules which effectively suarantee the protection of
the sea apainst pollution, This is essential if the sea is to be put to

rational use.

This protection should extend to all seas - the territorial sea, the economic

zone to which it may give way, or the high seas themselves.

1., .
This prosramme was adopted by the Council on 19 July 1973
(R/2255/73 mxv. 91).
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(a) Progress in adapting the law of the sea to new factors must not be made
by abandoning certain basic international principles or igmoring the

historical rights of coastal countries.

This would imply that a maximum limit of twelve nautical riles for all
territorial waters should be maintained. This measure seems particularly

necessary 1f sea transport is to be guaranteed.

(b) One of the besic factors for Community azction at the Conference must be
consideration of the interests and concerns of the developing countrien,
particularly those with which it has special relations. Consermuently,

this constitutes an additional reason why the Community must keep an
" open mind as regards the creétion of an exclusively ecounomic contiguous

zone, to which the developing countries in fact attach great importance.

Tr. the srme way the Community and its Yember Sistes must be prepared to put

their technology and research at the disposal of the developing coun .ries.

5, Leral factors

Workings out a new law of the sea will undoubtedly have repercussions on the various
Community policies: the common agricultural policy (conmon fisheries policy:
structures and markets), social and regional policy, cormon cormercial policy,
industrial and enersy policy (supply of raw matlerials and enerﬁy), transport

policy (freedom of navigation), science policy (rmarine research), associatior with

the developing countries, enviromment policy (protection of the marine environment).



I,
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The need for joint action at the Conference on the Law of the Sea is a direct
consecquence of these legal considerations. Only action of this kind can ensure
the protection of Community mechanisms and achievements under a new international

law.

Yoreover, the solidarity of the Community and its Member States would be the best
means of achieving a balance in the event of any divergence of Member States!
interests which, if defended on an individual basis, would perhaps fail to be tzken

into consideration.,
Pinally, joint action of this kird, engendered by the desire for both coherence and

effectiveness, could only be advantageous in solving outstanding Community problems

and, in a general way, in giving further impetus to the building of Iurope.

The Community's position with repard to the various subiects for discussion at the

Conference

In the light of the foregoing, the main subjects to be discussed at the Conference

which are of special inierest to the Community are as follows:

(i) the breadth of the zone contiguous to the territorial sea, and definition of

the rights and obligations of coastal States;
(ii) the management of resources heyond the zone by an international authority;

(iii) protection of the marine environment.
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A. Contiguous zone — rights and respongibilities of coastal States

l. HNature and breadth of the contiguous zene

In view of the considerations outlined above, the character of the zone

must remain economic.

As regards the breadth of the zone, the following should be emphasized:

(1)

(ii)

(iii)

Except in special geographical situations, the working hypotheses

of the Conference will prebably be accepted by the greater part of the inter-
natienal comunity,as for ekample ~the hypothesis of 200 nautical miles. It should
however be adjusted if the cfiterion of depth (which could be as

much as 3 000 metres) is adopted. Also, adoption of the notion of
zone will probably have the effect of supplanting or extending
(depending on whether the criterion of distance or of depth or both

are taken into consideration) the notion of the continental shelf.

Community policy towards non-member countries, and particularly the
developing countries, inclines it to be favourable to the notion of

the contiguous zone.

¢

Recognition of such a zone would enable the Community:

fo increcase its energy and mineral potential and reduce
its dependence on outside sources;
in this context, to guarantee suppiics through bilateral negotiations,

particularly with countries with which it has developed close

econonmic ties. This is a more fruitful prospect, despite the

inherent risks and difficulties, than that of subjecting the

exploitation of the potential of the contiguous zone to control

by an international body.

to contribute to the solution of the specific problems of some regions with

an inadequate economic structure.

.
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Furthermere it falls within the framework ef future Community
strategy with regard te supplies . - _ )

Fer all these reasens,-after having studied the advantages ms well as.the
pessible disadvantages, the Community should in certain cenditiens favour
ithe netion of a zone contiguous to the territerial sea. As a working

assumption this zone could extend te 200 nauﬁicgl miles.

In the context of the special interests of the Community, this cannoi be
appreciated in the abstract but should be seen in the light of the
substance of the rights thai could be exercised there, of the commitments
undertaken by the parties concerned and the advantages accruing to the

Community in zones located beyond its own shoreline.

2+ Rights and responsibilities of coastal States in the zone

This problem should be considered, on the assumption of a 200-mile limit,

with regard to resources situated in two well~defined sectors of the sea:
the seabed - oil and gas and certain minerals;

superjacent waters - fishing.

Preservation of the marine environment constitutes a problem that should

be dealt with as a whole, covering both these sectors simultaneously.

(a) The scabed: oil and gas and minerals

1. The sovereign rights over the continental ghelf to a depth of
200 metresa which the Geneva Convention of 1958 accorded to
coastal States are exercisecd in the Community by Member States.
Individual exercise ol these States' rights is not excluded from
application of the Treaty, however, where economic acfivities

covered by the Treaty are concerned.

»

e

L I . - . . .
Participation of DBuropean knowhow and capital in the exploration and
exploitation of mineral and enerpgy resources in non-member countrics.

"Or beyond, where the technical means of cxploitation are available.

See Article 1 of the Ceneva Convention of 1958 on the continental shelf: "For

the purpose of these Ariicles, the term "coutinental shelf? is used as referring (a)
to the seabed and subseil of the submarine areas adjacent to the coast but ocutside
the area of the territorial sea, to a depth of 200 metres or, beyond the limit, to
where the depth of the superjacent waters admits of the exploitation of the

natural resources of the sald areass (b) to the segbed and Bubsoil of similar

areas adjacent to the coast of 1slands"
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Measures taken by the Community in implomentation of the Treaty
thercfore apply to the continental shelf, uniess there is provision
to the contraryl. S50 far, in the preparatory work for the
Conference, the present legal stains of the continental shelf has
not been ﬁuch questioned: but the notion of "economic zone",

based on the critcria of distance and depth mentioned above, could

replace or extend the notion of continental shelf.

The Treaty would then apply to this zone by thc same token whereby

it applies to the coatinental shelf.

The rights of coastal States on the seabed in the zone should be

the same as those enjoyed on the continental shelf, namely

exclusive.
This is of course of direct concern to the Community, but above

all it is bound up with its external relations, as was mentioned

above.

2. A large part of Community territory is bounded by semi-enclosed
scas which could be given special status. Dstablishment of such
a status would be of particular interest to the Community, mainly

1

P

with regard to the seas whosc coastal States are nearly
Member States (North Sea, Irish Sca), but also to those seas where
Member States are in a minority (lediterrancan, Baltic) in view
of the Community's pelicy in thése areas (Mediterranean policy,

relations with countries of the East bloc).

The dual concept of the zone of 200 nautical miles (particularly
as regards external supplies) and the special status of closed
and semi-~cnclosed seas (specially for the intcrnal producﬁion of
encrgy) would therefore make it possible to improve supply

conditions.

3. The question arises to what extent the recognition of exclusive rights -
as doscribed above with regard o the relationships within the Community
and in the context of closed or semi~enclosed svas =~ should be accompanied
by the definition of certain rules, conventions and elements of cooperation
to be ngreed by the signatories. Tn partiowlar, +he Corrianion ragervaes
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(b) Sunerjnnent waters:  fishing

One of the obimctives of the common fiéheries poliey, as regards both
gtructures and marketn, is to ensure rational use of the living
resournes of the sea. In this field, the Community is empowered fo frke
approprinaie mensurcm,-both ag repards waters under the sovereignty or

T . .
jurisdiction of lember States and for those which are outside it .

Several elements or goals of this policy could be directly affected hy the

establishment of a new regime of the ses.
This would apply in particular fo:

the princivnle of free sccess of Tishermen of lMember States of  the
Commmity to waters under the sovereignly or jvrisdiction of 31l the
Nembor States”, subject to derogations to this principle in

the Act of Accession?;

to develop regions in the Community where the fishing sector is of
special importance;

action taken to reorganize the flects of Community countries, particularly

with regard to their profitability and socinsl repercussions;

maintenance of the Tishing activities of Community conniries heynnd

the present coastal zones of Vember States. Mov this reason, in

view of the effents that the decisions of the Conference might have

on the organizaiion of meorzets and the structurnl policy, it is o
.essential  to malke provisions to ensure that the rcégime in defining

fishing rights in no woy impedes the evercise of these rights in the »

Community context or the possibility for the Communiity of conscluding

bilateral and multileteral egreements, gunranteéing;mnessanyaccess of these

fishermen to their traditional fishing rrounds.

O

e v

Article 5 of Council Repulation 21ﬂ1/70 and Ariicle 102 of the Act of Accession.
2frticle 2 of Comncil Repulation 2171/ 70.

b

“Articles 100 1o 104 of the Act ol Accession.
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The Community is also confronted at the Conference with the following

+wo problems:

(i) inereasing impoverishment of resources, particularly

as repnrds supplies of protein;

(ii) the diverse activities of the Community fleet (near-, middle~ and

distant-water fishing);

Further, in view of the complexity and specific nature of this type
of problem, it would seem desiradle that the role of the regional fisheries

commission should be reinforced.

A1l these considerations in the present contfext justify the adoption of a
specific approach to these problems, THth this in view, in connection
with the coordination of a Community approach which has been sousnt throughout

1 s o ’ .
the preparatory work , draft common articles relating 4o the fishing regime

has been cxamined by the appropriate Council hodies.

Very broadly, ihis draft is based on the following princinles:
. - . . 1 .
(1) recormmi tion of a zone beyond the territorial sen’ and of special

rignts in this zone for coastal States under certain conditions;

(ii) iritation of the authority of the said Stotes by the grant of
© s L2
regulatory and supervisory powers %o rcgional fishing bodles‘(already

existing or to be set up), and if necessary to an internationsl body;

/.

Mollowing a comminication from the Commission to the Council dated

1 February 1972 (570 1972 284 final).

The geogfraphical area within the jurisdiction of these regional fishing
organizations is not limited to the "zones", but appliem o the high seas,

where these organizations have regulatory powers.
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{110 praotioanl application of thems principles would very wiili the
meographical situation and economic development of the coastal State,
bearing in mind the existing and potential importance of the fishing

sactor to itas economy.

Such an approach, with the object of trying to define a moderate position which
would make 1t possible to safeguard, as far as possible, the interests of the

Community fleet, could form a basis for constructive discussion.

It should be noted that this approach, at least with regard to the first two
aspects, would also be desirable with regard to preservation of the marine
anvironment, both for the superjacent waters and for the seabed, as will be

€

seen from the consideration set forth under C.

. ) 1 .
Venagement of mineral resources beyond the contiguous zone: status and powers

'Qf an international futhority

-
!

Beyord the contiguous zone, the seabed is particularly rich because i% contains
the principal mineral resources, whose importsnce Tor the Community need not be
stresged; such as submarine phosphorite and above 211 the polymetallic nodules

ror which there are great hopes. These nodules contain, in addition to

manganese; variable amounts of minerals such as cobalt; nickel and copper. Some

of the lnmown very rich deposits reach a level of 40 o /A8% nanganese; others

finve a high concentration of cobalt, nickel or copper.

/.

Ascording to the working nypotheses of the Confererce, fishing resources will
hafxcluded “rom the jurisdiction of +he Authority, mainly on account of the
wistonce of regional orranization, the nature of fishing activities and the
alrendy serions danger of overfishing, The draft comnmon article on fishing
mentioned above is in line with this approzch.
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The size of these resources, intensive exploitation of which would
considerably alter world market structures, obviously whets the appetite,
sometimes to a disproportionate extent. For this reason, the need to
rationalize and make more equitable the exploitation of these resources
is fundamental, and with this in view the Conference is to establish an
international régime including international machinery: an International
Seabed Authority with responsibility for the management of the seabed.
For the Community, in the context of a rational supply policy, the
numerous and complex problems entailed by the establisbment of such an

Authority relate essentially to:

Scope of the Authority's powers

The Community should advocate the view, shared by almost all the
industrialized countries, that the only way to organize rapid and
rational exploitation of the resources in question is to adopt a
system of concessions, which may be granted direct to companies OT
through States}(or regional groups). Consequently, it includes the formula

of direct exploitation by the international Authority.

The last-mentioned formula comes up against a financial congtraint
in the first instance. In an area calling for large financial
investment, the Authority would not be able to collect and dispose
of sufficient capital to operate. In the present international
context, it is difficult to imagine general agreement to entrust the

%
management of vast resources to a worlid body .

It should be borme in mind that the slightest operation in deep waters
¢an easily run to hundreds of millions of dollars-.
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Some Member States have already entered the field of submarine geological
research and mining techniques (CNEX) in France and certain firms in
Germany and the United Kingdom), and the curreat shortage of supplies
should foster a ressonable policy for the exploitation of the sea in

this connectione.

Further, over-rigid rules and procedures for exploration and exploitation,
particularly as regards the granting of concessions, are likely to
discourage development efforts in this area, as would the suspension of

all exploration and exploitation operations pending the definition of

a legal régime.

In principle, the rules governing the award of concessions by the international
Authority should be based solely on considerations relating to the conservation
of the marine environment, o "

It is olear that existing international agreements or arrangements, applying to
products should also apply to resources extracted from the seabed. In the absence
of any agreement, onoe mining has reached a certain percentage of world production
and threatens to disturb the market, the Commmity could express willingness to
accept the introduction of economic clauses including quentitative limitations.

Operation of such a system should entail international responsibility on

the part of the State of origin of the concessicn holder.

At pressal ressarch should not be subjected to any constraints, except
perhaps that of prior disclosure. The Community is open to the idea
that a system should be examined that would make the results of research
available to all countries, through a system of royalties whereby the

developing countries would be accorded special treatment.

The Autbority should be organized in such a way that the Community can

protect its interests.
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G, PRESERVATION OF THE MARINE ENVIRONMENT

1. Steadily increasing exploitation of the sea raises the immediate problem of
how to preserve the marine enviromment. This is becoming an ever more
fundamental and critical problem. The Programme of Action of the Furopean

Commnities on the Invironment states that:

"marine pollution affects the whole Community, both because of the essential
role played by the sea irn the preservation and development of species and on
account of the importance of sea transport for the harmonious economic

Aevalonmend of the Community”,

It further specifies that "Community action will consist in particular in;

- the approximaticn of rules on tre application of international conventions, as
Tar as neccssary to the proper functioning of the common market and the
implenmertation of this Prosramne,

- the carrvines oul of projects to help combat land-based marine pollution along
the coastline of the Community as provided for in Chapter 6 Section 1 B,
point 3 of %the Prosramme,

Vhether denlins with schemes or positions to be adopted in the course of a
project, iember States will endeavour to adopt a joint position within the
interrational orsmiszations and conferences concerned,; without prejudice to
Comriinity projects on subjects falling within its competence or joint projects
underislen by Member States within international organizations of an economic

character on matters of prriicular interest to the common market."

2. This zotior by +thn Community and its Nember States will concern the various
sources of sea nollution, namely:
(1) discharge of effiuents from lang
(2) cea transport ard navigration
(2 deliberate Gumping of waste at sea

(4] errloid-tior of marine and submarine resources, especially exploifation ol

the seabed,
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The Community as such is concerned both when it comes to defining the
responsibilities attached to the pursuit of economic activities which may
impair the quality of the marine environment, such as fishing, shipping,

exploitation of the seabed and any inland activities which cause pollution

ot

hat eventually reaches the sea (land-based pollution), and when it comes to
seeking the most effective institutional frameworks for taking action, in
particular when a fair compromise mist be found between the political concepts
unheld by those States whiou advocate "nationalizing" zones beyond territorial
waters and the views of those which favour an international régime guaranteeing

free access to such zones,

3. The firet three sources of pollution are now covered by international conventions |
which hove been or are heing drawn up for application on a regional or world

ascale,
The conventions are:

(a) for pollution caused by sea itransport and navigation, conventions drawn

up urnder the auspices of IMCO1

(b) Tor pollution resulting from deliberate dumping of waste zt sea, the
Convention of Oslo {February 1972) and the Convention of Londen (December

1972)

(¢) for land-bared pollution, the Convertion of Paris, which covers the Yorth-

ot Atlantic,

1IMCO Comvention, London 1954 (amended in 1962, 1969 and 1971)

Conventions of Brussels, 1969
Convention of Lordon, 1971
GConvention of Londen, 1973,
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Critical scrutiny of the first two catepories of convention revezls that,
despite their substantial merits, they still leave certain gaps (particularly
on the guestion of surveillance procedures and peralties to be applied in
cases of violation), These could be filled by the adoption of general

international leral principles and rules.,

For land-based pollution, the Paris Convention could be proposed as a model
anplicehle to other resions, On this point the Programme of Action of the
Burcpean Comminities on the Enviromment provides for a number of measures to
be underisiken ot Commnity level, in particular the assessment of certain
types of pollution, the defining of objectives, the study of the remuisite’

: . . . 1
refilation or economic measures, the setting of stendords™, eiec,

The fourth source of nollulion, neamely the exploitation of marine and sub-
marine resouvces, particularly the exploitatior of the seabed, has not yet
heen tnckled ~t irtarnatsernl "evel, altough some work has been initisted with
this in view (London Conference in March 1953).

Corsemiertly | berrine in nind tre pridineg principles ~lready defired in the

Prorranme, the Cormunity's contribution could be ar follows:

Since three of the Tanr tyven of action dernriherd above hnave already been

dealt with by dnterrationa) conventions, the Corrmnity chould, in accordance
h tha Prosramnme, Vadvocate certain general rules which could be solemnly
reocorm® ead by the Conferencn and ther embodied in smerific elruises of the

irternational covvertions'.

The actinm “m miection is thet relating to “transnmrt and navi ~~tion
(noint 7.4 of the Pro~romme) and "deliherate dumping of waste -t sea"

{(poirt 7.8),

Ten Prorromme o~ Do, ﬁ/9255/73 (Fpv, 91}, »p. T4 and 75.
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Tn an arnex to this communloation, the Commission working paper suggests ways 1n which
the definitiong, criteria and procedures could be simplified and made mors forceful.
Witheut wishing to make any formal proposale, the Commission considers that these

sugmestions are sufficiently precise 4o permit effective joint action.

Za

Pollution resulting from the exploitation of marine and submarine resources, in

1lu
particular the exploitaiion of the seabed (point 7,6.1 of the Programme), is not yet

coverad by an international convention.

The Community could propose the terms of an oubline-convention, which would not Tule

out the conclugion of regionzl corventions, particularly for the North Sea. The content
of this convention should be founded on the principle that the recognition of extensive
rights concerning the sxploitation of the seabed by coastal States must not result in
ingraased sea peliution. In this respsect it would be conceivable to designate an
international Authority to supervise the application of the principles best suited to
preservation of the marine environment,

+1

n the selentific and techrological field, certain projects concerning sea pellution
are already in hand under the Multi-znnual Programme of Research snd Bducation in the

Buropean Commmnities, porticularly in that part of the programme devoted to the

environment. Thus research work is planued in support of the establishment of
cvalitative dargots, oriteria, standards and mathematical models by the Community

regarding land-hased pellution of the sea.

Other imgoriont projscts could be launched in the fairly near futuce when the Commnity

programme of action in scientific and technoleginal policy maiters, adepted by the

- . 1 ;
Council on 14 Janvary 1974 ; gets off the ground,.

a4 A T s+ D S Y Y
.t

Por instance, an Oceanology Study “roun, set up the PRIST and now atiached to tne

CREST (Cowmmithe for Seientific and Tenhnnlogionl Pescarch), has mappod out the

Follouans provizinaal puidalines Tor RO achiope

) mrodoots o rmapnl interest, in order 1o main o Fettor hasic o eratoriing of
norine TacHamionag g \

‘P} neciocto oomeerringe She conancloctieon] ganccots of noiintion and cacl
Ry LA Y G RO

ﬁ) roon et erd nroedcots div properation far the exploitation of ratural rescurces
{(Tiwing vatier, areriesl commrnde,ores an other submordine Tosourees, ete. )

G0 TEN pomacraine She npateed o constal areas, ord shipnine:

- orvdepl documentotion relating to occanolory (oceanological




- 2T -

Furthermore, the Community is preparing for COST Project

43 ("Setting up of an oceanographic/meteorological buoy
network in Buropean waters"). The objective is to establish
a regional network of operational buoys to form part of

the world IGOSS network (Integrated Global Ocean Statiocn
System) whieh is developing under the guidance of the IOC
(Intergovernmental Oceanolographic Commission), within the
framework of UNESCO.

The results cbtained in the course of almost all these
projects can probably be made freely available to the
countries represented at the Conference, particularly the
developing countries, provided that the other industrialized

countries commit themselves likewise,

In approving the conclusions reached in this document
concerning participation in the Conference on the Law of
the Sea, the Council and the Member States could show their
interest in the R&D projects cited above by asking for the
work to be speeded up.
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The Council could decide in principle that the results obtained
could be circulated, on condition that the other industrialized
countries agree to reciprocate, to the countries represented at
the Conference, on the understanding that a royalty system should
make particular allowance for the interests of the developing

countries.
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T. Procedure for giving effect to the Community vosition

Ir view of the rumber and importance of the subjects of a Commanity nature or
of Commnity corncern which will be dealt with by the Conference on fthe Law of
the Sea, provisior must be made forthwith for the procedures whereby the
Comminity and the Member States should express their views jointly and consist-
ently,

To this erd, the Cormisaion pronoses to the Council first of all that the
Community inform the UN Secretarizt immediately that it wishes to be invited

to the Conference as an "interested intergoverrmental orpanization™, as provided

in General Ascembly Resolution 3067(X¥VUTIT) of 1€ Yovember 1973.

An invitation of this ¥ind wonld encble the Comrunity to be present, with the
rirht to ermenk, at discussions in the plenary session of the Conference, its

comritte and subsidiary hodies,

This ty-e of Community participation in the Conference can be connidered
aderquate FPor the time being. Tf it emerpged th-t the Commumiity, at = later
stace, needed more them obzerver status at the ConTarencr, ~rtably so thal it
conld «iem, within the Timits of its powers, the future Convention on the Law
o the Sea -a = comtracting party, the Commission would nropose that the Courncil

talke the wmecengary steps,

o .. cn s .
mecondly, the Comwmiscion pronoses that the Counci? immediately ~dopt all the
pointa oot out gbove ns constituting the mair diractives and guidelines which
w1l inform the common stance which the Community ard the Member States will

~dopt at the Conference.

Thesoe A< weot oo ; 3 :
faese divectives and fuidelines will naturally have to be supplemented and

clarified later, vhere necessary, as the Conference proceeds.

o
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Thirdly, the Commiseion proposes that the Council lay down the procedure for
esteblishine and presenting the common position of the Community and the

Member States.

The scheme proposed for this purpose, a traditional one, consists in holding
working sessions on the spot where representatives of the Commission and the
Wember States would meet periodically. The‘éﬁfﬁjéc_pf:thnéo meetings

will he to ensure the maintenance of 2 common standpoint in keeping with the
Community's aims as set out in the Council's directives and puidelines. Any
important problems which arose would naturally be hrought to the attention of

the Permanent Representntives Committee and, if need be, of the Council.

T mrtters within the Community's jurisdiction, the common position would be
presented by the Commission, on the understanding that Member States could
also make individunl contributions provided the common guidelines previously

established were followed.

Finally, the Commission proposes that in view of the coﬁplexity and probable
lenpth of the Confererce it should from time to time report back to the Council

on the progress and orientation of the work.

At the end of the Conference, the Commission will present to the Council proposals
to adjust and supplement the provisions of Community law where this is made
necessary by the entry intc force of %he Convention, and to work out the common
position to be adonted by the Community and the Kember States in the various

bodies which may be sel up under the Convention,

The Commission also feels that it should draw the Council's attention to the
fact that various subjects havins a bearing on those on the arerda of the
Conference on the Taw of the Sea are already being examined, under special

aspects, in other international conferences {for example, World Food Conference,
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UNCTAD: preparation of a Charter of the economic rights and

obligations of States).

Furthermore, certain aspects of the Conference on the Law of
the Sea are being discussed within the framework of
political cooperation. It is particulary desirable to ensure

the consistency of all this work.
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II.

ADTEX
WORKING PAPER ON

PPESERVATION COF TR IARTNE ENVIRONMITT

Critical scrutiny of international conventions concerning efforts to combat
the main sources of marine pollution reveals various shortcomings which result

froms

(i) the lack of absolute consistency between conventions dealing with the
same subject but applying to different areas (e.g. the Conventions of

Dslo and London concerning dumping);

(ii) the actual content of these conventions, particularly on the subject of

surveillance and penalties.

Furthermore, certain sources of marine pollution are either not covered by any
conventicn (pollution resulting from exploitation of the seabed) or are covered

only locally by regicnal conventions (as in the case of land-based pollution).
Out of the four main sources of marine pollution, three have already been the
subject of internaticnal or regional measures:

the discharge of effluents from land

poliution resulting from shipping

tne deliberate dunping of wasie at sea.

(1) Sea pollution from land~based sources was the subject of a Conveation drawm
up in Paris in Pebruary 1974. The Convention applies 1o the States hordering

on the North-Fast Atlantic.

The effectiveness of this measure risks being reduced by the fact that the
neighbouring regions (especially the Forth-est Atlantic) have not yet taken any

similar steps to combat this — the principal - source of marine pollution.
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T4+ it therefore to be hoped that the Conference on the Law of the Sea will advocate
an international pledge against this type of pollution, by defining the general
objectives, the nature of the commitments to be undertaken by the contracting
poriies, and various procedures. Such a step, which would require the other States
to undertake jointly or severally similar commitmentis to those of the 1974 Paris

Convention, should receive the Community's support.

(2) Sea pollution resulting from transport and shipping is the subject of measures

proposed by TMCO,

These are world measures; they specify the obligations which henceforth attend the
use of all vessels. The application of the measures, apart from inspection and

surveillance, does not recuire any regional structures.

However, certain articles of the Convention, or the accompanying rules, deal

inadecuately with:

the vessels to which the preventive regulations apply;

tne procedures for checking whether the convention regulaticns are being

]

pplied;

the penalties to be imposed when the regulations are viclated.

Opposite the existing shortcomings, which are classified by source of pollution,
are given the proposed rules and principles which the Community could submit %o the

Couference,

SHORTCOMINGS PROPOSALS

Vessels 4o which the preventive

re~rulations apply

The terr fvessel! varies in concept The definition of a ‘vessel! should
from one convertion to another. be standardized, and the wvarious convertio:
aligned on this point. It should e

defined as a device suitable for sea

d
. - St At
ravigation and nsed for carrying poliutant

or noxiocus products.
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Z
P
State-owned vessels used for nor- Each convention should carry an oblifation
cormercial purposes are genecrally for the States to =mce that international
excluded. atandards azre respected by their publicly

ovmed vessels, particularly those carrying
pollutants in conditions identical

those ol private vessels

The State of registration has no The States parties to the intermational
effective control over a vessel if conventions should be obliged to take steps
it is not a State sifgnatoeory to the to ensure that these conventions are applied
conventions or if the vessel carries on their internal and territorial waters to
a Tlap of convenience. vessels carrying the flags of States not

parties to the convenitions in cuestion.

Checking the anplication of the repulations

m

fhere is no Tormal recognition that The right o inspect the vessels of non-coniracting
+he authorities of a State have Stntes present in inland woters or offshore

power to make a physical ingpection terminals, including the right %o complete the

of +the vessels of non-contracting inspection wher vessels are on thelr way ous

States which enter or are moored through territorial waters, should be solermnly

in their intermal waters. vreclained.,

The prevertive meacures which may The visht o ~ State to check on the vessels of

be taken by a Siate with rezard non-contracting Stotes passing through its territorisl
to vessels from non~contracting waters should be recognined {inspection of ship's
States passing throwh territorial pape,s)ﬁ

waters ore inndacuntle.

A coastal State must walt until a Coastal Biates should be pranted a right of
shipping accident with A polilution  surveillance and inspectiown in the high-seas arcas
risk has occurred before it can pdizocent to their derritorial waters (inspection of
exercise its rigskt to intervene shin's papers

on the hirh sens. Coastnl S4ates should be oblired to apply the

remilations or wecommendations of the relevant

internationa]l authorities in these arees.

Penalties to be ~oplied For violation

< Sinte hers nolo power to Constnl States ghould e ~ivied the rirhi to
penalise infringenents ol apply administrative penaliies io foreign vessels
o e P 3 I m ek 3 AL P
technionl prowventa aresent in their internal waters which to
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AWNTX
re;ulations (shipts papers or equip— comply with technical rerulations,
ment), wherever the infringement is
detected. ’ Coastal States should have the right to

prohibit the passage of a vessel through
their territorial waters in exceptional

caset.



Flag States have sole power to
penalize pollution offences
perpetrated on high seas.

States of registration are
reluctant to initiate
proceedings against offending
vessels denounced by foreign
States.

The penalties applicable and
the persons criminally liable
vary from one country to
another.

ANNEX

Flag States must be obliged to institute
criminal proceedings against vessels which
fail to comply with technical regulations.

States parties to the conventlons should be
obliged to institute international procedures
of control on high seas.

Notices of offence should be drawn up on
high seas by authorized officers and carry
the same legal force as if they came from
the national authorities of the State of
registration of the offending vessel.

An international file of persistent offenders
should be compiled and kept by IMCO.

Flag States should be obliged to proceed
agalnst any vessel guilty of a pollution
offence on high seas.

Jurisdiction in respect of acts of polluticn
on high seas should be shared: primary
Jurisdiction to flag State and secondary
jurisdiction to coastal State.

Coastal States should exercise their
residual criminal jurisdiction over vessels
wnich have committed a pollution offence

on high seas and are present in their
internal waters within a certain time of
the offence.

A single scale of penalties applicable in
casescf violalion of international rules
should be established.

National laws concerning liability should
be harmonized.

(3) Sea pollution resulting from the deliberate dumping of waste at sea

was the subject of the regional Oslo Convention (February 1972), which

led to the international London Convention {(December 1972).

The underlying concept of these conventions, or certain rules therein,

is open to criticism.

For instance:

(1) contrary to the other conventions, the commitment requested from
the other parties does not concern the preservation of the marine

environment;

{(ii) the lists of prohibited or countrclled products are different for
the same place in the two conventions;

-/
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(iii) the procedures permit the dumping of prohibited products;

(iv) the procedures for inspection and legal action are not

sufficiently precise.

SHORTCOMINGS

The States merely undertake to
take sieps to prevent pollution
resulting from dumping.

A State may issue a licence for
dumping products whose disposal
in the sea is as a rule
absolutely prohibited, provided
that the State consults the
international authority and
ftater informs it of the
measures taken.

States undertake to establish
inspection procedures at a
later date.

PROPOSALS

The principle of the prohibition of sea
pollution should be solemnly proclaimed.

The States should be obliged to adopt
rules ensuring the application ¢f this
principle.

The idea that there is no right to dump
as one of the freedoms of ths high seas
must be resclutely affirmed.

A State wishing to dump matverials whose
disposal in the sea is expressly banned
must refrain from dumping for a certain
period, and take into consideration the
recommendations made by the iniernational
authority.

Another State which considers that it has
suffered harm as a result of such dumping
operations may sue the State which
autherized or effected *the operation for
damagesa

States must be obliged to submit to an
international dumping inspection
procedure.

The procedure for poliution oifences
committed by vessels on the high seas
should be appiried to viclations of the
anti-dumping regulations.



