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Abstract

This paper addresses a lesser-explored dimensithre @004 EC competition reforms — side
effects of the methods chosen for ensuring Commmwiile consistent and effective
application of the antitrust rules among nationatiges in the era of decentralised
enforcement. | argue that the European Commissiwh reational competition authorities
appear to be assuming more traditionally judidi@ctions. The paper explores two examples
where this tendency is in evidence: (a) interpratatormative rulings: the Commission’s
opportunity to give an opinion in a national cocase; and (b) precedent-setting: in certain
circumstances, decisions of competition authoritees binding on national courts. The
expertise of administrative agencies in competitiav enforcement, in particular the
historical primacy of the Commission, may be oftees an alternative source of legitimacy
to traditional legal notions. These developmentsy rhave broader implications for the

interaction between administrative agencies anguitheiary.



I. INTRODUCTION
This paper addresses a lesser-explored dimensitmedEC competition reforms of 2004 —
side effects of the methods chosen for ensuringr@amity-wide consistent application of the

competition rules among national judges in theoém@decentralised enforcement.

Decentralisation of enforcement of Articles 81 &8® EC under the 2004 Modernisation
Regulation has led to an increase in the powers and jurisdiadf national competition

authorities (NCAs) and national couftsWhile it may lead to more efficient and effective
control of competition law infringements by thosmdles closest to the facts, according with
the principle of subsidiarity, this decentralisaticarries with it potentially greater risks of
divergent application of EC antitrust rules. Suckethent application could manifest itself in
various ways through what might be termed substandivergence, such as differing
interpretations of EC competition law, conflict ween EC and national law, or conflict
between competition and other policy areas. Howewasother aspect of differentiated
application is institutional divergence betweeregaties of enforcers — national competition
authorities as public enforcers, and national courfprivate enforcement between individual

parties.

NCAs are closely linked with their counterparts awith the European Commission,
specifically DG COMP, through the cooperation meisims of the European Competition
Network (ECN), with its rules for case allocationdaconsistent application of Community
competition law’> However, no such mechanism exists for nationaktspuespecting the
principles of judicial independence and procedusaitonomy. To fill this potential
consistency gap, certain tools have been introdpoesbiant to the Modernisation Regulation
to promote consistent application of the competitisles by the national courts, and to bridge

public and private enforcement of competition law.

! Council Regulation (EC) No 1/2003 of 16 Decemb@d20n the implementation of the rules on
competition laid down in Articles 81 and 82 of fhieeaty, OJ L 1, 04.01.2003, p.1-25, in force 1 May
2004. In particular, the Regulation grants nati@uahpetition authorities and national courts the/go
to grant exemptions under Article 81(3) EC, presiguhe exclusive domain of the European
Commission.

2 For an account of the reforms, see for example ERl2rmann ‘The Modernization of EC Antitrust
Policy: A Legal and Cultural Revolution’ (2000) £bmmon Market Law Revie®37-574; D Gerber
‘Modernising European Competition Law: A DevelopradnPerspective’ (2001) 22(4European
Competition Law Review 122-130; J Venit ‘Brave New World: The Modernipat and
Decentralization of Enforcement under Articles 81d 82 of the EC Treaty’ (2003) 4Gommon
Market Law Review545-580; H Kassim & K Wright (2007) ‘Revisiting ddernisation: the European
Commission, Policy Change and the Reform of EC Gaitipn Policy’, Centre for Competition Policy
working paper 07-19; H Kassim & K Wright ‘Bringingegulatory Processes Back In: Revisiting the
Reform of EU Antitrust and Merger Control’ (2009e<ial issue ofWest European PoliticsD
Mabbett & W Schelkle (ed$ylanaging Conflicts of Interest in EU Regulatory Pegsesforthcoming

® Commission Notice of 27 April 2004 on cooperatigithin the Network of Competition Authorities,
0J C 101, 27.4.2004, p. 43-53



The competition regime has been institutionally led administrative agencies pursuing
public enforcement of competition law. To date ¢has still relatively little private
enforcement in Europe. The nature of the compatitiegulation and enforcement system
could be described as ‘quasi-judicial’. This gyasiicial nature encompasses several
elements: investigative, decision-making and emfimrent functions may be carried out by a
single agency; there are different types and camdiipns of administrative and judicial
bodies making and enforcing the law; there areembfit degrees of persuasive or binding
force attached to the rules they apply and makejradtrative authorities have taken on more
judicial characteristics, in terms of formality, pipach to evidence, procedural rights and
reporting of decision$. The European Commission itself has been charaetrias
investigator, prosecutor and judgm its enforcement of competition policy, and he't
national level there are different models for pul@nforcement. In some Member States,
courts may be involved in public as well as privatdorcement of competition law. We
therefore perceive merging, overlapping, or crogsoof the judicial and administrative

spheres.

It is this paper's central thesis that the Europ€mmmission and national competition
authorities are taking on more ‘court-like’ fungt® to meet the challenge of potential
divergent application of the EC competition ruley mmational judges following

decentralisation. This has broader implications tfeg interaction between administrative
agencies and the judiciary, and their partnersimg tensions. In a wider context, new
governance tools have somewhat sidelined the iwadit command and control role of

courts®

The paper proceeds as follows. Section Il expldinestraditional roles of the judiciary as
ultimate interpreters and ‘knowers’ of the law, apardians of the coherence of the system.
Section Il narrows the focus to EC competition la@scribing the institutional relationships

within its post-2004 system of enforcement. It aamcates on the links between bodies

* The latter is a definition of juridification: séer example, L C Blichner and A Molander ‘Mapping
Juridification’ (2008) 14(1European Law Journa36. In the context of competition law, | Maher
‘Juridification, Codification and Sanction in UK @petition Law’ (2000) 63(4Modern Law Review
544-569

® See, for example, W Wils, ‘The Combination of theestigative and Prosecutorial Function and the
Adjudicative Function in EC Antitrust EnforcemeAti egal and Economic Analysis’ (2004) 27(2)
World Competitior201-224

® See J Scott & S Sturm ‘Courts as Catalysts: Rekihg the Judicial Role in New Governance’ 13
Columbia Journal of European Laf2006-7) 565-594; J Scott & D M Trubek, ‘Mind the Law
and New Approaches to Governance in the EuropeamUg2002) 8European Law Journdl; D M
Trubek, P Cottrell & M Nance * “Soft Law”, “Hard lve’ and EU Integration’ in G De #ca & J Scott
(eds)Law and New Governance in the EU and the 26, Portland: Hart, 65-96



representative of the judicial and administratipheyes: national competition authorities and
national courts; the European Court of Justice mational competition authorities; and
primarily the European Commission and national tou8ection IV exposes two examples
where the European Commission and national congeiuthorities appear to be taking up
more ‘judicial’ functions pursuant to the reform) interpretative/normative rulings — |
argue that the European Commission’s opportunityiste an opinion in a national court case,
under Article 15 of the Modernisation Regulatios,akin to a soft law preliminary ruling
procedure; and (b) precedent-setting — the obtigatf a national court, iMasterfood$and
Article 16 of the Modernisation Regulation, notdo against aontemplated or existing
decision of the Commission, which extends furtlrantNCASs’ obligations not to counter an
existing decision; and the White Paper on damagesns proposal for the binding effect of
NCA infringement decisions in courts throughout tBemmunity in follow-on actions.
Section V offers a possible explanation for thishdeour, namely the expertise of
administrative agencies in competition law enforeetm and in particular the historically
central role of the European Commission, as amrative source of legitimacy to traditional
rule of law notions. Section VI concludes, findititat these traditional roles of judges are
being assumed by the Commission and NCAs in theujtuof (and perhaps an unforeseen

consequence of) effective application of the EC petition rules.

II. THE JUDICIAL ROLE

Dicey’s doctrine of the rule of law rests on thtesic principles: the absolute supremacy of
the law over arbitrary power, or discretion; eqwabefore the law; and that the law be
defined and enforced by the couht/hile differing in their underlying attitudes toet rule of
law, Raz, Fuller, Hayek, Rawlsall to some degree observe the following charasties:
generality (applicable to all); promulgated and caggely publicised; prospective (no
retroactivity); clarity; stability; no rules whicére impossible to obey; no contradictory rules;

consistent application - all overseen by an inddpanjudiciary.

" Case C-344/98asterfoods Ltd v HB Ice Cream L[@2000] ECR 1-11369

8 A V Dicey Introduction to the Study of the Law of the Constin (1885) 10th edn, 1959, London:
Macmillan, pp 188, 193, 195

° L Fuller The Morality of Law1964, New Haven: Yale University Press, 8; J Rawkheory of
Justicel973, Oxford: OUP; J Rakhe Authority of Law1979) Oxford: OUP; F von Hayélkhe Road
to Serfdon(1944), 1994, London: Routledge and Paul Kegan



A central component of the judicial role is thereféo ensure coherence in the system. Here
we are chiefly concerned with normative adjudigatisoherenc® that is, with rulings.
“When applied to a normative system, coherenceisidered a feature, actual or ideal, of
that system, and is therefore a systemic notidegal system is coherent if its components fit
together, either all of them (global systemic cehee) or some of them (...local systemic
coherence)” (Bertea 2005, 157). The latter is tleaasier to achieve (Baum Levenbook
1984, 371). In the context of this paper, globdlezence would relate to the body of EU law
as a whole, and local coherence to EC competiianads a particular branch of law, a subset
of EU law. A system is coherent if its parts argidally linked. Coherence is therefore a form
of justification: for a decision to be legally jiftd, it must cohere with established laWAs
both Bertea and Moral Soriano show, one approack@] judges is “not [to] seek to
determinewhat the law isaccording to the criterion of coherence, but,estthey try to make
the legal system (the existing law and previoussitmts) a coherent unit (or whole). By so
doing, the legal system becomes workable and efégct [emphasis in original]. Whereas
uniformity suggests only one ‘correct answer’ othpaoherence is a matter of degrés.
Bertea observes, “...the pluralist nature of the Camity sits poorly with the idea of unity”
(155). Consistent application of the rules is olenent of coherencé® The thin distinction
between ‘coherent’ and ‘uniform’ application wasestly raised in the Advocate General's
opinion in X BV, a preliminary reference concerning the admiggibibf a European
Commission intervention in a national court caskene the Advocate General endorsed the
‘global’ view of coherence as the means of achig\éffectiveapplication of Community
law.** Here, ‘consistent’ and ‘coherent’ application se@mbe used interchangeably in

different language versions.

It is also possible to differentiate between thewrof coherence in the legal system and
theories of coherence in legal reasoning of deassiMoral Soriano 2003, MacCormick
1979). One means of ensuring consistent applicagidry arguing by analogy. According to

the principle of equal treatment under the rulelav?, like cases should be treated alike

19 For a discussion of different types of coheremcegal philosophy and their operation in the case
law of the ECJ, see S Bertea ‘Looking for Coherenitkin the European Community’ (2005) 11(2)
European Law Journal54-172

1 B Baum Levenbook ‘The Role of Coherence in Lege$dning’ (1984) 3(3)aw and Philosophy
355-374

12| Moral Soriano ‘A Modest Notion of Coherence iadal Reasoning. A Model for the European
Court of Justice’ (2003) 16(Hatio Juris296-323, 298

13 See N MacCormickegal Reasoning and Legal The@i@79) Oxford: Clarendon; A Schiavello ‘On
“Coherence” and “Law”: An Analysis of Different Metk’ (2001) 14(2Ratio Juris233-43, 236

14 Case C-429/0tspecteur van de Belastingdienst/P/kantoor P WxXrBference OJ C 297,
8.12.2007, p. 23, opinion of Advocate General Memzgof 5.3.2009. For a fuller discussion see K
Wright ‘European Commission Interventionsfasicus Curiagn National Competition Cases: the
Preliminary Reference iX BV (2009) European Competition Law Revigfgrthcoming.



(Rawls 1973) - comparable situations must not eatéd differently and different situations
must not be treated in the same way, unless obgdgtjustified. This is directly related to
precedent. The judge’s role is to interpret anviadial case within the framework of existing
legal decisions and constitutional principles, bijofving the decisions in cases with similar
facts (if necessary distinguishing the current dem® earlier ones, expanding or limiting the
scope of the earlier decision). In this way theggidoth applies precedents from previous
cases and creates precedents for the future. liisBrapmmon law, the doctrine is known as
stare decisig'to stand by that which is decided’) - precedeants authoritative and bindirig.
Community law does not formally adhere to a doetiwh precedent. However, scholars such
as Koopman$§ and KomareK argue convincingly that in practice it is recogtig in EU

law.

The judicial means of securing consistent appleadf the rules within the Community legal
order is the preliminary reference procedure uidgcle 234 EC. For the purposes of Article
234, only a ‘court or tribunal’ may address a questo the ECJ. The concept of a ‘court or
tribunal’ is autonomous to Community law. The EGiBse law of the ECJ sheds light on the
elements which define a court: tBehmidcasetest is whether the body éstablished by law
whether it is permanent whether it applies rules of law whether itsjurisdiction is

compulsorywhether itgrocedure is inter partesind whether it imdependent®

Theinter partescriterion, implying that both complainants andp@sdents should be legally
represented and enjoy procedural rights, may bgheeli relative to the independence of the

body in questiort? Wils goes as far as to say that “Procedural gueesnfor the defendant

'3 1n English law, this is also dependent on theaighy of the courts, and the doctrinesatfo
decidendithe essential reason for the decision in the cas@dbiter dictum(opinion of the judge
which has incidental bearing on the case) — ordydlio is binding. In the magazireunch Miles
Kington offered an alternative definition of juditiprecedent: “A trick which has been tried before,
successfully.” (J A Holland & J Webhearning Legal Ruleg003, %' edn, Oxford: OUP, p. 130)
18T KoopmansStare Decisisn European Law’ in D O’Keeffe, H G Schermers (efisyays in
European Law and IntegratioiDeventer, Kluwer, 1982, 11-27

173 Komarek, ‘Federal Elements in the Community diatiSystem: Building Coherence in the
Community Legal Order’ (2005) 42(Qommon Market Law Revie®v34, at 15-16. A fuller
discussion is found in another version of Komargddper, ‘Creating a Quasi-Federal Judicial System
of the European Communities’, (2006) Institute Barropean Law at Stockholm University paper
series, No. 54, pp. 32-40

18 Case C-516/9%chmid2002] ECR 1-4573 at 34

19 Case C-54/9Borsch Consult Ingenieurgesellschaft v Bundesbaelgehaft Berlin[1997] ECR I-
4961;Joined cases C-110-147/&&balfrisa and Otherf2000] ECR I-1577; Casg-17/00De Coster
v College des Bourgmestre et Echevins de WaterBaitdfort[2001] ECR 1-9445. However, there
was no ‘weighing’ in the more recent Case C-9@@@ndesamt Stadt Nieb{#006] ECR 1-03561



tend to be stronger in public enforcement procegsithan in civil litigation™ The case law

on Article 6 of the European Convention on Humagh®s is relevant here.

There are also several elements to the compulseigdjction criterion. First, it may imply
that the proceedings lead to a final decision gtidicial nature, that is making a legal
determination and/or imposing penalti#sSecondly, it may signify that the parties have no
other forum under law to solve their dispute. Thirit may mean that it is compulsory on the
part of the public body to take up the case or takiecision. Courts must decide cases which
are brought before them, assuming there are nbaegaissibility problems — the ruling made
must reflect the remedy sought; whereas adminigtraigencies may be able to select their
cases or decide whether or not to investigate baseésources. This is particularly true for

competition authorities.

The judicial role in the context of EC competitidaw enforcement

In the context of EC competition law, we can maldistinction between public and private
enforcement. The aim of public enforcement is teuea compliance with the competition
regime, selecting optimal cases or investigatiomsptrsue with the ultimate goal of
deterrence. As Wils has it, the role of public eoément should be to clarify and develop
antitrust prohibitions, punishing infringementsivBite enforcement under EC competition
law is based on directly effective rights of indivals? Whereas public enforcement may be
able to find and punish an infringement, generatlycannot remedy this by giving
compensation or a specific injunction. Importantlylings in private litigation only have
effects between the parties (but may be cited eseplents in subsequent cases...). This will

be discussed in more detail below.

Article 35 of Regulation 1/2003 allows Member Sgate decide the appropriate institutional
structures for public enforcement of competitionv.laThis was partly to recognise the
existing situations in the Member StatésSThree models are identified: (a) an integrated

agency, competent to investigate and to take aedsiwith potential for judicial review of

20w Wils ‘The Relationship between Public Antitristforcement and Private Actions for Damages'’
(2009) 32(1World Competitior8-26, 17

“L First established in Case 138/B6rker[1980] ECR 1975, para 4

2 As an aside, th€rehanandManfredijudgments, establishing a Community right to daative
remedy for breach of Community competition rules; be viewed in terms of global coherence of the
system, as they ecti@ancovichstyle wording: C-453/9€ourage Ltdv Bernard CrehanECR [2001]
[-6297; C-295/04/incenzo Manfredy Lloyd Adriatico Assicurazioni SpACR [2006] 1-06619.

% Commission Staff Working Paper, Commission Propfasaa Council Regulation Implementing
Articles 81 and 82 EC, National Courts in publidfcgoement (Article 36) [now Art 35], SEC (2002)
408, Brussels 11.4.2002, p. 3



the final agency decision before a competent cgbjtsplit functions, with the investigation
carried out by an administrative agency, and thal filecision taken by a court, again with the
possibility of judicial review of the final decigipand (c) an administrative agency may reach
a finding of no infringement, but a court must prance a prohibition or impose sanctions,
with the possibility of that decision being appédby a higher court.

In these configurations, courts are involved inublig, as opposed to private, enforcement
role, and are viewed as competition authorities tfee purposes of the Modernisation
Regulation and the Network Notice. In their privatdorcement capacity, relations between
the national courts and the Commission are covdrgdcertain provisions of the
Modernisation Regulation elaborated by the Courtéidé* The Courts Notice applies to
‘those courts and tribunals that can apply Artidésand 82 and that are authorised to ask a
preliminary question...” (recital 1), which links \witthe definition of a court or tribunal in
Community law as discussed above. Recital 2 ob#mee Notice states that where a national
court is also designated as a competition authpritguant to Article 35(1) of the Regulation,
cooperation with the Commission is covered boththey Courts notice and the Network
Notice. This emphasises the potential duality af phdicial role. Its significance is that
Article 11(6) of Regulation 1/2003 provides for thessibility of the Commission opening its
own investigation and taking over a case where @A I¢$ already dealing with the matter, in
certain limited circumstances. However, the Comimissnay not take over while an appeal
or review is on-going in a court — “The effectsfaticle 11(6) do not extend to courts insofar
as they are acting as review courts...” (Article 354nd Recital 35 of the Regulation).
Recital 35 of the Regulation states that wherepthtglic enforcement function is split, as in
scenarios (b) and (c) described above, and a prisg@dministrative authority brings a case
before a separate judicial authority for an infangent decision, prohibition pronouncement

or to impose a fine, Article 11(6) only applieshe prosecuting authority.

24 Commission Notice of 27 April 2004 on the coopierabetween the Commission and the courts of
the EU Member States in the application of Artiddsand 82 EC, OJ C 101, 27.04.2004, 54-64



[ll. THE INSTITUTIONAL RELATIONSHIPS IN EC COMPETIT  ION LAW
ENFORCEMENT

Judicial review
COM |, cFi| ECJ
DG COMP
‘o, A
Masterfoods; *., X
Com opinions ~ "*e, Syfait .
ECN Teas Prelim refs
v
NCAs NAT CTS
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binding effect of infringement decisions?

Fig 1. The institutional system of EC competitiawlenforcement

- FIGURE 1 HERE -

My focus in this paper is those institutional relaships between judicial and administrative
bodies where consistent application of the rulesaagsult of decentralised enforcement
comes into play - primarily between the Europeanm@dission and national courts, and,
secondarily, between national competition authesitind national courts. However, | shall

briefly outline all of the institutional links with the system, as represented in Figure 1.

Commission-CFI/ECJ

The relationship between the European Commissi@hthe Community Courts is one of

judicial review. Under Article 230EC a directly amtlividually concerned party may apply

to the Court of First Instance for annulment of@nission decision relating to Articles 81

or 82 EC or to Regulation 1/2003. The European Coludustice only hears cases on points
of law on appeal from the CFIl. Through judicial iesv the Community Court imbues the

Commission with the values and standards it shasédin its decision-making, for example,

the standard of proof for finding an infringemewtich contributes to systemic coherence.



On appeal, the ECJ’s concern may be overall (gjatmierence of competition law with EU

law in general.

This relationship is affected by decentralisatiorlyansofar as decisions which may have
been taken by the Commission, subject to revietheaCommunity level, could now be taken
at the national level by an NCA, subject to reviewa national court. Atanasiu and
Ehlermann argue that this implies a qualitativeastp a higher standard of review and closer

scrutiny of Commission decisiofisThis is a topic for another paper.

Commission-NCAs; NCAs among themselves

As mentioned above, the relationships between thegean Commission and NCAs and
NCAs amongst themselves are managed within thepearo Competition Network. A full
discussion is beyond the scope of this p&p@riefly, in terms of mechanisms to promote
consistent application, according to the princifi@arallel applicatio NCAs are obliged to
apply Community competition law alongside natiooaimpetition law where trade between
Member States is affected. By virtue of supremakt¥ed law, an NCA may not allow a
practice which is prohibited by Article 81 or 82plactice is not prohibited under Article 81,
an NCA cannot apply stricter national rules to jndht (but it may apply stricter rules in
circumstances covered by Article 82) - Article 3tled Modernisation Regulation, sometimes
known as the convergence rule. NCAs cannot comtradioverrule an existing Commission
decision (Art 16 Mod Reg). Only the Commission caake a Community-wide finding that
Article 81 or 82 is not applicable to a practicehietr binds all national competition
authorities (Art 10 Mod Reg).

At least 30 days before adopting a decision reogithat a competition infringement be
brought to an end, an NCA must notify the Commissend other NCAs through the ECN,
of its envisaged decision (Art 11(4)). In this wegnsistent application of the rules can be
monitored and there is an opportunity to raiseatfaem if necessary by making observations

before the decision is adopted.

% | Atanasiu & C-D Ehlermann ‘The Modernisation of Rntitrust Law: Consequences for the Future
Role and Function of the EC Courts’ (2002) 2F2yopean Competition Law Revi&®-80, at 72-3:
“...direct applicability of Article 81(3) EC will olifje the European courts to switch from the self-
imposed limited control exercised under the curfpre-2004] system to a normal-standard type of
judicial review.”

% see H Kassim & K Wright, ‘Network Governance ie tBuropean Union: the Case of the European
Competition Network’ (2009), based on interviewshofficials in DG COMP and NCAs, presented
in panel 2 | at this conference.

27 Established by the European Court of Justice $ie €x14/68Nalt Wilhelm v Bundeskartellamt
[1969] ECR 1

10



The Commission retains the power to relieve an NEAs competence by initiating its own
proceedings under Article 11(6), as mentioned abd¥e Network Notice indicates the
circumstances where the Commission would in priecgeek to take over a case: where
network members envisage conflicting decisionswbere an envisaged decision clearly
conflicts with existing case law; where an NCA ismtluly” drawing out proceedings; where a
Commission decision is necessary to develop Conmgngompetition policy; and where the
NCA concerned does not object to this course ofomacfpara 54 Network Notice). In
addition, it states that it will give reasons tbraembers of the network if it does purport to
take over a case. Much was made of this provisidheatime of the reform, but it has not

been used to date.

National courts among themselves

As mentioned above, there are no formal links amoatijponal judges in competition law
enforcement. There is scope for cooperation throsmfh fora such as the Association of
European Competition Law Judges, but it is notdohko the Commission, and its members
meet to exchange best practice rather than to catpe specific cases. The Commission
does provide funding through calls for proposalstfaining judges in developments in EC
competition law and assessing economic evidencis. fdrizontal judicial cooperation may
need to be strengthened if private enforcemeneas®s significantl§’ More broadly, the
Brussels | Regulation deals with recognition ofgoeents from other Member States in civil

and commercial proceedings.

ECJ-national courts

The link between the ECJ and the national courd, the primary tool for the consistent
interpretation of Community law throughout the MemiStates, is the preliminary reference
procedure. Through the doctrine of direct effeational courts are also Community codfts.

The ECJ is not involved in practical day-to-dayaenément of EC competition law, but of

% For a discussion of possible models for judic@meration, see F Cengiz & K Wright ‘Strategies for
a European Judicial Network from the PerspectivE€amhpetition Policy’, UACES Annual Conference
‘Rethinking the European Union’, Edinburgh, 1-3 tepber 2008

29 Council Regulation (EC) No 44/2001 of 22 Decen®@00 on jurisdiction and the recognition and
enforcement of judgments in civil and commerciatters, OJ L 012, 16.01.2001, p.1

30 A-M. Slaughter, A. Stone Sweet and J.H.H. Weels), The European Courts and National
Courts: Doctrine and Jurisprudend®97, Oxford & Portland: Hart, particularly Karéiter's
contribution, ‘Explaining National Court AcceptanaeEuropean Court Jurisprudence: A Critical
Evaluation of Theories of Legal Integration’.
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course is the ultimate interpreter of Articles 8id&82 and related legislation. Again, this
relationship appears not be directly affected bgedé&ralisation after the reforms. Several
commentators hypothesised that decentralised enfaet would lead to an increase in
preliminary reference¥, but it may still be too early to say whether amréase has

materialised” One potential factor in this is the opportunity faational judges to ask the

European Commission for an opinion — discusseckati@ IV below.

Commission-national courts

Article 6 of the Modernisation Regulation expligiprovides that national courts shall have to
power to apply Articles 81 and 82 of the Treatythair entirety. Before the reforms, only the
Commission was empowered to grant exemptions uAdele 81(3), making it difficult for
national courts to conclusively rule on a casethi national judge took the view that
individual exemption was possible in the case, sfhigs meant to suspend the proceedings
until the Commission had made a decision, whilgidpéree to adopt interim measures in the
meantime. Where the Commission closed proceedipgsofort letter’ to the parties rather
than by a formal decision, the national court waisfarmally bound but had to take that letter
into account in determining whether the agreementoaduct in question infringed Article
85(now 81)** To minimise divergence in the decentralised @pfilin or Articles 81 and 82
(and especially exemptions under 81(3)), the cayarese rule discussed above in relation to
the Commission and NCAs - Article 3 of the Modeatiisn Regulation - also applies to

national courts.

The MasterfoodsECJ judgment, codified in Article 16 of the Redidn, established that
where the Commission reaches a decision in a phaticase prior to the national court, the
court cannot take a decision running counter to thahe Commission. There is also a duty
to avoid adopting a decision that would conflictttwia decision contemplated by the
Commission, which goes further than NCAs’ obligaanot to counter an existing decision.
This means that where the Commission finds anngément, it must be treated @®of of

the existence of the infringement in national c@udceedings.

31 Atanasiu & Ehlermann, n.26 above; K Lenaerts & €rdsd ‘Decentralisation of EC Competition
Law Enforcement: Judges in the Frontline’ (200432 World CompetitiorB13-349

32 A team led by Barry Rodger carried out a multiomsil study of preliminary references in
competition law only up until the 2004 reforms: BRddger (e Article 234 and Competition Law: An
Analysis 2008, Den Haag: Kluwer

3 Case 99/79,ancéme v Eto£1980) ECR 2511, para 11
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Article 15 of Regulation 1/2003, provides for ther&pean Commission’s intervention in
national court proceedings. Member State courts aely the European Commission for
information or for its opinion on questions conéegithe application of the EC competition
rules (15(1)). The European Commission and naticoalpetition authorities may also make
own-initiative written interventions, and oral suiksions with the permission of the judge, in
legal proceedings between private parties (15(B))s is discussed more fully below in
Section IV.

ECJ-NCAs

As discussed above, ‘competition authority’ and ufto are autonomous concepts of
Community law. In 2004 the Greek Competition Conwmios attempted to address a
preliminary question to the ECJ in ti8¥FAIT case’’ concerning a potential abuse of a
dominant position under Article 82 EC in the phacmaicals sector. However, the ECJ ruled
that the question was inadmissible (contrary todpimion of Advocate General Jacobs) as
the NCA was not a ‘court or tribunal’ according ttee Schmidelements discussed above:
body established by law, permanent, applying raesaw, with compulsory jurisdictign
inter partesprocedure, independent.

The role of Article 11(6) of Regulation 1/2003 wesntral to the ECJ’s ruling that the
guestion was inadmissible. Under Article 11(6) Gimek NCA may, at least in theory, be
relieved of its competence where the European Camiam takes over an investigation,
implying that proceedings initiated before the N@Al not necessarily culminate in a
‘decision of a judicial nature’: an element of cangory jurisdiction. Anagnostaras submits
an alternative argument that there was compulsarisdiction, in the sense that the
investigation was initiated with the objective @faching a final determinatidi.Also, in

practice, the European Commission had not brougintl& 11(6) into effect.

The second reason for the inadmissibility rulingswiaat the Greek Competition Commission
lacks the requisite level of independence to hadecial body, structurally and operationally.
It acts as a third party relative to the complateand respondents before it, but does not act

as a third party towards its own secretariat. Tlaechierarchical links. The ECJ found that

3 Case C-53/0Byfait v GlaxoSmithKlinE2005] ECR 1-4609 concerning possible abuse amidant
position under Article 82 in the context of parktlade in pharmaceuticals with state intervention
national pricing levels.

% G Anagnostaras ‘Preliminary Problems and Jurismtidtncertainties: The Admissibility of
Questions Referred by Bodies Performing Quasi-daldiainctions’ (2005) 30(6turopean Law
Reviewd78-890, 890
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there were insufficient legal safeguards for indidal members on discipline, appointment

and dismissal.

A, presumably unintended, consequence of3WEAITadmissibility ruling is that it implies

uneven access to the judicial tool of the prelimineeference procedure, dependent on
institutional structure. Member States with a dialcompetition authority structure,

categories (b) and (c) of the typology describe8ewtion Il above, are favoured. Proponents
of allowing NCAs to address the ECJ cite a judie@nomy argument — a question could be
resolved at an early stage in the proceedings,rédhe issue reaches a review court. This
would contribute to legal certainty by minimisirfgetinstitutional divergence between NCAs

and national courts. It would also reaffirm the eemice of the ECJ in interpreting EU law.

Those against cite the floodgates argument — thé &@ady has a heavy workload. The
mooted creation of a European Competition Courtaofuture role of the CFI hearing
preliminary references, may negate this effect. gkarfundamental objection is that allowing
NCAs, regardless of structure, to become involuwedhie preliminary reference procedure
undermines the dialogue between courts. Advocateefae Ruiz-Jarabo Colomer used his
opinion in De Coste¥ to criticise the ‘unsettling effect of the intent®n of an
administrative body in a dialogue between courtsipught about by the shifting
interpretations of the inter partes, independema# ‘decision of a judicial nature’ criteria
applied to quasi-judicial bodies in the ECJ’s clase “Article 234 introduces an instrument
for judicial cooperation, a technical dialogue lmyds and between courts...The objective of
the preliminary ruling procedure is not, therefdmeassist an agency of the executive.” (para
76)

NCAs-national courts

The discussion above has already touched on tfexatit institutional enforcement structures
chosen by Member States. In some Member Statesotheetition authority carries out the

investigation but the final determination on whettieere is an infringement of competition

law is taken by a designated court. In some caesithe NCA may make the determination of
an infringement but consequent penalties must lposed by the designated court. In this
context, the court has a public, as opposed tamj\venforcement role. Beyond this potential

public enforcement role, certain courts in all M&nlstate jurisdictions have an appeal or

% The quasi-judicial body in this case was the JatiBoard of the Brussels-Capital region, hearing a
appeal on a tax on satellite dishes, which the ¢aimgnt alleged was contrary to the freedom to
receive television services from other Member State

14



review role towards NCAs (the domestic equivalerft the Commission-CFI/ECJ

relationship).

The relationship between NCAs and national couttsn@ as private enforcers within their
own domestic jurisdiction is clearly governed bytimaal procedural rules, subject to the
principles of effectiveness and equivalence. Howeae EC level Article 15 of Regulation
1/2003 confers on NCAs, as well as the Commisdioa, possibility to intervene in their
domestic jurisdiction in court cases between pevErties as amicus curiae on issues relating
to the application of Article 81 or Article 82 did Treaty. National rules must therefore not
obstruct this possibility. The 2004 Ashurst compgeareport found that “All Member States
at least recognise that statements/decisions bgtianal competition authority, a national
court or an authority from another EU Member Steé® be submitted as evidence in
damages proceedings although most do not consider as binding® Some Member States
allow for the binding effect of decisions of thdmmestic NCAs. In the UK, a claim may only
be brought before the Competition Appeal Tribu@AT) when the Office of Fair Trading, a
UK sectoral regulator or the European Commissiog hade a decision establishing that a
competition prohibition has been infringed, and appeal of that decision has been finally
determined (section 47A of the Competition Act 1P9Bection 58A of the Act makes
findings of infringement by regulators and the CAhding on civil courts, again once
appeals have been exhausted. To take a furtherpéxam Hungary any statement on the
existence or absence of an infringement made iedsion of the Hungarian Competition
Authority shall be binding on a court hearing atedl lawsuit (Article 88B of the Hungarian
Competition Act). The only Member State currentyalow the binding effect oforeign
NCA decisions is Germany under section 33(4) ofAbeagainst Restraints of Competition.
However, there are proposals at the European kevektend this binding effect of NCA
decisions to national courts throughout the Comiguiiihe implications of this proposal are

discussed in the following section.

37+study on the Conditions of Claims for Damage€ise of Infringement of EC Competition Rules,
31 August 2004, available at
http://ec.europa.eu/comm/competition/antitrusttacgdamages/comparative_report clean_en.pdf

, p-69
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IV. ASSUMING JUDICIAL/COURT-LIKE FUNCTIONS?

This section elucidates two examples where the Cssiom and competition authorities
appear to be assuming more ‘judicial’ functionghbaf which serve to provide coherence in
the legal system and consistent application of tBE competition rules: (@)

normative/interpretative rulings, and (b) preceesatting.

A. Normative/Interpretative Rulings

As discussed above, a central role of judges ‘ilenmw’ and interpret the law. The ECJ is the
ultimate interpreter of Community law. The prindigaol through which this role finds
expression is the preliminary reference procedwieich safeguards the coherence and

consistent (uniform?) interpretation of Communéaw!|

European Commission opinions to national courts aompetition cases: soft ‘preliminary
rulings’?

While the ECJ is the ultimate interpreter of EU Jdlae Commission, specifically DG COMP,
is the primary competition enforcer in the Commwunithe preliminary reference procedure
was previously the only institutional link betwettie national court and the EU institutions.
In the 2004 reforms, we observe a parallel straamgity of links between national courts and

the Commission.

Article 15 of Regulation 1/2003 provides that EUrvleer State courts may ask the European
Commission for information or for itspinion on questions concerning the applicationhef
EC competition rulegl5(1)). The European Commission and national coitigre authorities
may also makamicus curiaeown-initiative written interventions, and oral saissions with
the permission of the judge, in legal proceedingsvben private parties (15(3). | argue that
the Commission opinion to a national court in a petition case appears to bswi generis

instrument in Community law, akin to a ‘soft’ preiinary reference procedurg.

In view of the principle of judicial independendéemay be remarkable that a judge would
seek an opinion from the European Commission asigrgnational) administrative body. In
this respect opinions anaimicus curiaeinterventions can be distinguished — it might be
expected that judges would be more responsiveetdattmer where they themselves take the
initiative in requesting assistance. (Indeed, tleemanism is couched in terms of assistance to

the national court, rather than the Commission @sieg its power to issue an opinion as a

% This section draws on K Wright, ‘European ComnaisgDpinions to National Courts in Antitrust
Cases: Consistent Application and the Judicial-Adstiative Relationship’ (2008) ESRC Centre for
Competition Policy working paper 08-24

16



Community legal instrument under Article 211 ECHidTis especially true given that judges
can find existing guidance in case law, Commisgiegulations, decisions, notices, and
guidelines, while still safeguarding their independe. Nevertheless, how the Commission’s
interpretation of the law is treated by the natlgndge, and consequently its legal effect, is
relevant to both Article 15 tools. On the eviderdfethe opinions so far (Wright 2008),
national courts have not raised only points ofifitation or sought advice on novel issues,
nor used the opportunity simply to ascertain whetllee Commission has initiated
proceedings in a case. This latter point is encesguh in the possibility to request the
Commission to transmit information. That provisifor information and opinion requests
were drafted in the same sentence of Article 15(iggests that the Commission did not
intend opinions to have stand-alone legal sigmitea Nonetheless, DG COMP still formally
consults the Commission Legal Service before givitsgopinion, which suggests it is

sensitive to the possibility of legal consequeraresng.

For its part, it is notable that in all the opingogiven, the Commission indicates existing case
law and guidelines even though the opinion mechani@s intended for situations where
existing guidelines do not offer sufficient guidan®ue to its formally non-binding nature
(as affirmed in the Courts Notice, para 19), thenBission’s guidance may cover economic
and factual questions in addition to legal onesl ianthat sense has a broader scope than a
preliminary ruling. However, in some cases it dgedurther and opines on points of law: in
the Lithuanian case it commented on standard @dfprand it indicated Belgian domestic
competition law provisions iISABAM In the LithuaniarlJAB Tew Baltijacase the Vilnius
District Court sought the Commission’s view on ttmmpatibility with Article 86(1) and
Article 82 of a municipality carrying out a publiender procedure for an exclusive 15 year
waste collection contract. As well as pointing t® existing notices and sectoral decisional
practice, perhaps more controversially the Commimssommented on the standard of proof
needed to establish abuse of a dominant posititating that abuse by the successful
concession-holder would have to bénevitable or at least thdikely result of tender
conditions®® [emphasis added]. This appears to stray onto #retary of judicial

deliberation.

In the BelgianSABAMcase) the question was whether a collecting societyigga for

granting the status ajrand organisateutto certain commercial users, entitling them to a

% European Commission Annual Report on Competitiolici 2005, SEC(2006)761 final, 15.6.20086,
77. Available atttp://ec.europa.eu/comm/competition/annual_ref2065/en.pd{accessed
23.2.2009)

402004-MR-7 SABAM contre « Productions et Marketing2005/7059, Brussels Court of Appeal, 3
November 2005
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rebate of 50% on royalties payable, were compatibith Article 82 or whether they
amounted to unlawful discrimination under thatceti(82(2)(c)). The Commission referred
to its decisional practice in the sector, rehegréactors which can be taken into account to
assess whether the criteria themselves, or thgilication, may breach Article 8But
significantly, the opinion referred to Belgian aslias EC jurisprudence on dominance. It is
rather unusual for a judge to be educated in thig on his own Member State’s law. Perhaps
the Commission was attempting to demonstrate thaagity in national and Community law

in this area, making its advice more likely to lseepted.

The way in which the request to the Commissionuggested to be drafted also bears striking
similarity with requests to the ECJ. DG COMP hasted guidance on its websitestating
that the request should be limited to ten paged saould state the subject matter of the case,
findings of fact the court has already made, reasprompting the court’'s request for
assistance, a summary of the parties’ argumentsttanquestions themselves in a separate
section. This guidance, at several points its ewaxting, is clearly modelled on the ECJ’s
own information note on references for a prelimnauling*? This action was taken
apparently in response to some judges who werel\sisgnding all the pleadings in the case
and asking the Commission to make a determinafion gxample, in the Spanish petrol
casesf® This would suggest that in some Member Stategast, there are few concerns

about the Commission being too interventionist.

In the Spanish courts there have been a numbeasafscon the validity of supply contracts
between petrol station operators and oil compafiies. opinions sought reflect this, perhaps
used as test cases. Interestingly, they were héssubject of parallel preliminary references
to the ECJ. An obvious advantage of consulting@eenmission rather than the ECJ is a
practical issue of time constraints — whereas tithcative deadline for provision of an

opinion is four months, a preliminary ruling carkdaat least a year. A shorter stay of
proceedings is much less disruptive to the case.ekample, the Spanish Supreme Court
referred preliminary questions in the context af fhetrol station cases in March 2005, on
resale price maintenance in exclusive fuel purclmagigreements, and agency contracts

between service station operators and oil compamegparticular whether petrol stations

“! http://ec.europa.eu/competition/court/requests. lfantessed 13.2.2009)

“2 Information note on references from national cofmt a preliminary ruling, 0J 2005 C 143/01,
11.6.2005, paragraphs 22-24

3 E. Gippini Fournier, ‘The Modernisation of Europe@ompetition Law: First Experiences with
Regulation 1/2003' Community Report to the FIDE Gass 2008, 375-483, 486
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should be regarded as resellers or agérithe ECJ’s ruling was delivered on 14 December
2006, at least a year after the questions putadCiimmission in the same cases mentioned

above.

To the author's knowledge, the Commission has ukedmicus curiaeinstrument under
Article 15(3) only twice so far. It presented osal well as written observations to the Paris
Court of Appeal on the interpretation of quantitatselective distribution under the motor
vehicle block exemption regulation (Commission Ragon (EC) No. 1400/2002) iGarage
Grémeau v Daimler Chrysléf The four-page interlocutory ruling of the Parisu@o does
not specify the Commission’s substantive inputjtsse difficult to gain an insight into why
the Commission intervened, and why it consideratkiessary to make oral representations
in the proceedings as well as written submissidms,it centred on the French Supreme
Courts’ earlier interpretation of the quantitatiselective distribution schem&lt seems the
Commission took this as an important opportunitystep in to clarify and safeguard the
uniform interpretation of block exemptions in ther sector following the decentralisation of
Article 81(3). As its 2006 Annual Report on Competi suggests, the Commission’s goal
could also have been &mcouragea preliminary reference to the ECJ for a formallyding

ruling.*’

The second casé& BV v Inspecteur Belastingdiefi&is pending in Amsterdam Court of
Appeal while an ECJ preliminary ruling on the adsibfity of the Commission’s
intervention is sought. The question is whetherGoenmission can intervene on the basis of
Article 15(3) strictly only where a national coustdirectly applying Article 81 or 82, or to
secure the effectiveness of the competition rulesergenerallyX BVis ostensibly a tax case,
but the firm was seeking tax deductibility of ptdiiom a Commission fine imposed for its
involvement in the plasterboard cartel. The Advedaeneral’s opinion was favourable to the

Commission’s intervention, narrowing the issue toether the Commission may intervene

4 Case C-217/0Bonfederacion Espafiola de Empresarios de Estacidaeervicio v Compafiia
Espafiola de Petréleos §2007] 4 CMLR 5. The court stipulated that a regalice maintenance
clause was not covered by block exemption.

> Case 05/17909, Paris Court of Appeal judgment2007

“® See case notes by J Philippe and F Kramer@ompetitionsOctober 2007-1I; and N Lenoir, D
Roskis and Ch M Doremus @&aCompetition®ecember 2007-I for a fuller discussion of theecas
" Annual Report on Competition Policy 2006 Commiss&iaff Working Document, SEC (2007) 860,
25.7.2007, 90. Available &ttp://ec.europa.eu/competition/annual_reports/308& en.pdf
(accessed 23.2.2009)

“8 Case C-429/07 in the ECJ; Case 06/00252, LIN BB&8Bmsterdam Court of Appeal; first
instance in Haarlem District Court, Case AWB 05/445IN AX71122, 2.5.2006. See K Wright
‘European Commission Interventions/Asicus Curiagén National Competition Cases: the
Preliminary Reference iX BV (2009) European Competition Law Revigfgrthcoming.
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under Article 15(3) where it wishes to ensure thieerent application of the effects of one of

its owndecisions.

Although the Commission originally announced itteirtion to publish its opinions on its
website, to date it has not done so. Up until tiedia of 2008, apparently 19 opinions had
been delivered (Gippini Fournier 2008), but thehauthas only managed to find trace of 11,
with varying degrees of detail. They have not beeblished in the Official Journal, as
Community instruments are required to be under fhdes of the Procedure of the
Commissiorf? The fact that an act is published or notified pmmulgated, according to the

bases of the rule of law - may be indicative ofrdantion that it should have binding force.

The question arises whether opinions to nationattsaunder the Modernisation Regulation
are really opinions as understood by Article 249B€yond its notice on cooperation with
national courts in the State aid fiéfdthe author is aware of no other policy area wiisee
Commission offers an opinion in national judiciabgeedings. The opinion to a national
court appears to besai generignstrumentIf we categorise Community soft law instruments
according to their function - preparatory and infative; interpretative and decisional; and
steering instruments- Commission opinions fit most comfortably int@tkecond category.
The Commission adopts interpretative notices amdneonications giving the Commission’s
opinion on how Community law should be interpreteften summarising the European
courts’ case law. In this way, it has a ‘post-ldwhction (Senden 2005, 82). Commission
opinions to courts in this competition law contegtrespond more closely to a declaration or
communication. However, it still does not corregpe@asily with the definition of a soft law

instrument establishing ‘rules of conduct’ in Snysland Senden’s formulatioris.

“9 Rules of Procedure of the Commission, C (2000¥361) 2000 L 308, 8.12.2000, 26. Articles 17
[Secretary General] and 18 [Authentication of Cossitin instruments]: The Secretary General must
ensure that all Community instruments mentionedrircle 249 EC are notified to those concerned
and published in the Official Journal.

0 Commission Notice on cooperation between natiooatts and the Commission in the State Aid
field, O J C 312, 23.11.1995, 8. A new draft noticeState aid enforcement by national courts was
published for consultation on 22 September 2008i|a@ve at

http://ec.europa.eu/competition/state _aid/reforfioi@ement_draft _en.pdfaccessed 23.2.2009) - see
Part 3 of the draft.

*L L. Senden, ‘Soft law and its Implications for instional Balance in the EC’ (2005) 1(R)recht

Law Review/9-99, 81

2. SendenSoft Law in European Community L&804, Portland: Hart, 112: ‘rules of conduct that
are laid down in instruments which have not beéibated legally binding force as such, but
nevertheless may have certain (indirect) legalogfend that are aimed at and may produce practical
effects.’; developed from F. Snyder, ‘The Effectiees of European Community Law: Institutions,
Processes, Tools and Techniques’ (1993) 5@iddern LawReview 19-54, 32: ‘rules of conduct
which, in principle, have no legally binding forbat which nevertheless may have practical effects.’
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To what extent might Commission opinions becomadibig? Commission instruments and
guidance carry varying degrees of persuasive fokseSnyder suggests, a soft law act can
become binding if one of the parties in privatigétion invokes it (33). Commission opinions
could also become binding indirectly through th&ameal court’s judgment, particularly if the
national court’s judgment essentially transposesdbmmission’s advice. This may be likely,
for instance, where the judge is less experiencezbmpetition law or at judging economic
evidence, where the court is more willing to apgtyinterpretation of Community law by a
Community institution (albeit from the Commissiaattrer than the ECJ), or for reasons of
convenience — if the Commission’s ‘expert’ intetpt®n seems reasonable, there may be
little incentive to look for an alternative. In atidn, the national judge could use the opinion
for interpretation of other, either national or Edbligations or instruments. Whereas the
judgment would be effective between the partiemase universal effect could result if a
principle expressed in a Commission opinion is theed in subsequent cases in the national
case law. Aside from the strictly normative effébe practical impact of this may depend on
the extent to which such opinions only summarisistiery law, or become more novel and

interventionist.

Without publication of the opinions themselvessidifficult to examine their application in

the national proceedings and to assess what intipagthave on coherent application of the
EC competition rules. If the Commission were to I@hbits opinions, it would strengthen

their universal effect, which is desirable if tHeas to promote consistent application of the
rules across Member States. It would also lendtgresansparency and legitimacy if the
Commission is stepping onto judicial territoryidtsubmitted that any intervention having an
effect on application of the law should be undestalin an open and transparent way to
counter the perception that the Commission camenite national judgments ‘by the back

door’, particularly where it opines on points ofvla

While in SYFAITthe ECJ refused to answer the Greek Competitianr@ission’s question,
partly as a result of its membership of the ECNyrding the preliminary reference procedure
as an exclusive club for a dialogue between cotines,Commission is coming over to the

ECJ's territory with its opinions aramicus curiagnterventions.
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B. Precedent-Setting

This is the second area in which the Commissionretinal competition authorities may be
taking on a traditionally judicial role. | have dissed in the preceding section how a
Commission opinion may become indirectly bindingotlgh national court judgements
which may directly transpose the advice. A furtihelated aspect of the judicial role is
applying and creating precedent, that is interpgetin individual case within the framework
of existing legal decisions and Community law piphes, in turn also laying down a decision
to be followed in the future, as discussed in sectl above. In EC competition law (as in
many other areas) we observe ‘precedents’, in trexryday meaning of the word, in
administrative decision-making. In terms @bplying precedent, that is following itewn
decisions which it has taken in the past, it isdagand efficient for an agency to rely on
experience distilled through its existing decisionghout ‘reinventing the wheel’ with every
case. Precedesektting for the future also sends message to firms, darirg to the
deterrence objective of the public enforcement.rbllewever, | argue that now we may also
be seeing precedent-setting in the narrow legaesaffecting private enforcement. | argue
that in a novel and potentially far-reaching depebent, the binding, or at least persuasive,

force of precedent is now being exertatdcourts themselves.

1. Commission precedent-setting

As already discussed above, by virtueMrdsterfoodsand Article 16 of the Modernisation
Regulation, where a national court rules on anegent, decision or practice under Article
81 or 82EC which is already the subject of a Eusop€ommission decision, it cannot take
decisions running counter to that decision. If @@nmission is contemplating a decision, the
national court has a duty to avoid adopting a d@gishat would conflict with it® This
obligation extends further than an NCA'’s duty rtobunter an existing decision - this could
be evidence of a public over private enforcemeptanchy, or it may simply reflect the

reality of more structured cooperation betweenGbemmission and NCAs within the ECN.

If the national court doubts the legality of then@uission’s decision, it cannot avoid the
binding effects of that decision without a ruliriggthe contrary by the ECJ, according=amto
Frost™ (Courts Notice recital 13). Only where the natiorwurt cannot reasonably doubt the

Commission’s contemplated decision, or where then@ission has already decided on a

3 See A P Komninos, ‘Effect of Commission decisionsprivate antitrust litigation: Setting the story
straight’ (2007) 44Common Market Law Reviel887 for discussion of the impact of a Commission
decision on national proceedings in various scesari

¥ Case C-3 14/85 [1987] ECR 4199
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similar case, may the national court decide on the casdinmgiefore it without asking the

Commission for information or awaiting its decisi@ourts Notice recital 12). This chimes
with the doctrine of precedent, where the judgerjmets the case in line with existing law by
following the decisions in cases with similar fadtdmplies that Commission decisions may
not only be binding on national courts in the sarase with the same parties, but binding in

other cases too.

According to Advocate General Cosmas Ntasterfoods there is no conflict between a
judgment of the national court and a decision @& Buropean Commission where the
proceedings are not ‘completely identical’ (pard. 16 the English case dhntrepreneur v
Crehan®® concerning beer tie arrangements between a breamiya pub leaseholder, the
House of Lords interpreted the Advocate Generdbsement as meaning that there was a
requirement to accept the factual basis of a datigached by a Community institution only
when thespecificagreement, decision or practice before the ndtiomart has also been the
subject of a Commission decision, involving 8#ne partiesPerhaps more problematically,
in Masterfoodshe Advocate General also said that a conflicy @mises ‘when the binding
authority which the decision of the national cowill have conflicts with the grounds and
operative part of the Commission’s decision.’ lafguable that that ‘grounds’ of the decision
could encompass findings of fact open to reconatder by the national judge. @rehan,
Lord Hoffman suggested that ‘the decision of then@ussion issimply evidenceroperly
admissible before the English court which, givea ¢ixpertise of the Commission, may well

be regarded by that court as highly persuasivea(pa) [emphasis added].

2. White Paper proposal for binding effect of NCAfringement decision based on EC
rules®

While it contributes to the consistent interpretatof Community law in the decentralised
enforcement system, tiasterfoodsrule also implies that when the European Commissio
finds a breach of the competition rules, victimgladt infringement can directly rely on the
Commission's decision as binding proof in civil ggedings for damages. A proposal in the
European Commission’s White Paper on damages actwrbreach of EC antitrust rufés
goes beyond the existimyquis communautairBy suggesting the binding effect of Member

State competition authority decisions on natiomairts throughout the Community.

%5 Inntrepreneur Pub Company and Others v Cref2006] UKHL 38

%% This section draws on K Wright ‘Binding the Judicivith the Administrative: Some Aspects of the
European Commission’s White Paper on Damages AsfanBreach of EC Antitrust Rules’ (2008)
European Current Law monthly digebtovember 2008, xi-xv

> COM(2008) 165, 2.4.2008
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The Commission proposes that when national comrctions for damages, rule on conduct
under Article 81 or Article 82 EC which is alreathe subject of a final decision finding an
infringement of those Articles by an NCA within tBE€N, they cannot take decisions running
counter to that NCA decision. This rule would puAldecisions on a par with those of the
Commission, with some limitations. First, it wougply only to proceedings involving the
same infringers and same practices (clarifying@nehansituation above). Secondly, only
final decisions would be binding, implying that alppeals would have to be exhausted and
time limits expired. Thirdly, it is without prejuck to the national court’s right, or obligation
in the case of highest courts, to seek clarificata the interpretation of Article 81 or 82 EC

by preliminary reference to the ECJ.

The rationales are to promote legal certainty amasistent application of EC competition
rules; to avoid re-litigation of issues, boostindigial economy; and to alleviate the burden of
proof on the complainant in bringing a damagesoactito encourage greater private
enforcement throughout the Community to complenmrtlic enforcement by competition
authorities. The rule would mean that where a naticcompetition authority finds an
infringement of the EC antitrust rules, a complainaould be able to rely on that finding as
irrefutable proof, not just as a presumption, wheinging a damages claim based on that
breach in a national court in any Member Statehavit the necessity for further proof. The
national court would not be permitted to reinvestiigthe facts which led to the finding of

infringement.

Although it is not specifically stated in the WhiRaper, the rule could indirectly bring
national courts into the European Competition Nekwbut arguably leaving the competition
authorities in primary position. National judgeailkbstill contribute to the development of
EC competition law - the burden of proving causak,l effects of the infringement and
quantum of the damages should remain with the caimguht for determination by the cotirt

- but in a more limited way

%8 According to the proposal, binding effect woulglponly in follow-on cases - it would not extend

to stand-alone cases, where a plaintiff brings secdirectly to court without an existing NCA

investigation and attempts to prove the infringentémself. It also only affects actions for damages
not applications for other relief such as injunctio Where an NCA makes a finding of no
infringement, perhaps due to insufficient evidentat determination would not be binding on the
courts. There would be no binding effect for demisi based exclusively on national antitrust rules.
Only the finding of infringement itself should bdnBling, not findings on the effects of the

infringement.
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One view is that making NCA decisions binding onioral judges would create a false
hierarchy of public over private enforcement, anehte a worrying model for administrative
decisions over judicial rulings, threatening judicindependenc®. The Commission plays
down these concerns arguing that in practice, ¢élgeirement that the NCA decision should
be final before its binding effect applies mearat thwould have been upheld by an appeal or
review court. It would often, although not alwayse a judgment confirming the NCA
decision that binds the judge hearing the civilecas damages claims. This argument is

obviously less strong if the decision was not afgzba

The obligation not to take a decision running ceurd one by the Commission applies by
virtue of supremacy of Community law, with the dgan under the ultimate control of the
European Court of Justice — the relationship isama of deference of the national court to
the Commission (Komninos 2006). However, therevgeaker basis for the binding effect of
a foreign NCA decision in the national courts af tither Member States. An analogy can be
drawn with the Brussels Regulation on the recognitf civil and commercial judgmerits.
Under that Regulation (article 34(1)), a natioralrt may exceptionally refuse recognition of
a judgment of another Member State on grounds bfigyolicy, in particular where fair
legal process may have been impetldtis submitted that the conditions for recognisthe
binding effect of the decision of an administratibgedy should not be less strict than

recognition of another court’s judgment.

The legal principle ofes judiciataprecludes relitigation of the same issue betwhersame
parties where there has been a final judgment mgelosubject to appeal. Identicalness of all
parties to the NCA and court proceedings couldh@tequired for the binding effect of an
NCA decision to take hold, however, because thieneliats in the civil proceedings may not
necessarily have been party to the investigati@hpanceedings before the NCA. This lends
weight to the argument that a decision may credt@a@ing precedent beyond a specific case
(see Crehan above). The situation could become complicated ahbere are multiple
plaintiffs and defendants, especially if they apeead across the EU. Section 33(4) of the
German Act against Restraints of Competition, updnch the White Paper proposal is
modelled, does not limit binding effect of admirgsive decisions to claims against parties

addressed by the decision; but there is anecdetderce that German judges may be

* See, for example, A P Komninos ‘Public and Privaatitrust Enforcement in Europe:
Complement? Overlap?’ (2006) 3@pmpetition Law Revie®-26, at 26

%0 Regulation 44/2001 of 22 December 2000 on jurtasticand the recognition and enforcement of
judgments in civil and commercial matters, OJ 20012/1

61 C-7/98Krombach[2000] ECR 1-1935, para 21
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interpreting the provision narrowly to limit bindjreffect to decisions where the defendants
have had the right to be hed&fd.

A perhaps unintended consequence of the proposal Bsymmetry between the effects of
decisions of administrative bodies and those ofl cigurt judgmentsClearly the current
proposal for binding effect was not foreseen attiime of the Modernisation Regulation. In
the Commission’s explanatory memorandum for thepgsal which became Regulation
1/2003, it stated that “Decisions adopted by nafi@ompetition authorities do not have legal
effects outside the territory of their Member Stater do they bind the Commissiot¥"The
European Competition Network is based on a systeparallel competences, where each
network member retains full discretion in decidwgether or not to investigate (Network
Notice, para 5). Under Article 13 of the ModernisatRegulation, the fact that another NCA
is investigating is sufficient grounds to suspenwcpedings or to reject a complaint.
However, it has “no obligation to do so” (Networlotite, para 22). If other NCAs are not
formally bound by each other’s decisions, therarisasymmetry if national judges are to be
bound by the decisions of foreign NCAs. In additias mentioned above, the majority of
Member States do not provide for their nationalrtobeing bound by decisions of their own
NCAs. It would be rather strange if national couvese bound by decisions of foreign NCAs,

but not their domestic counterparts.

3. Different legal effects of NCA and court judgmtes?

The asymmetric legal effects of national court megts and NCA decisions also arise in the
context of the duty to disapply national law whislincompatible with EC lanSimmenth&f
affirmed that in following the principle of supremacy of EC laaonflicting national law
which is in force must be automatically inappli@abTherefore, when a national coist
called upon to apply provisions of Community lawmust give full effect to Community
provisions, if necessary refusing to apply any betnfig provisions of national law. In the
preliminary ruling inConsorzio Industrie Fiammifelt, the ECJ confirmed the duty of an
NCA to disapply legislation which is incompatible witBC competition rules. As
Kaczorowska argues, this means that a declarafiancompatibility adopted by a NCA

produces universak(ga omnegeffects as all national courts and administratughorities

2 W Wurmnest ‘A New Era for Private Antitrust Lititian in Germany? A Critical Appraisal of the
Modernized Law against Restraints of Competiti@9Qd5) 6(8)German Law Journall August 2005

3 COM (2000) 582 final, p. 17

6 Case 106/7Amministrazione delle Finanze dello Stato v Simher8pA[1978] ECR 629

% Case C-198/0Consorzio Industrie Fiammiferi v Autorita Garantelld Concorrenza e del Mercato
[2003] ECR 1-8055
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considering the national legislation which is notline with EC competition rules must
disapply it. “The effect of a declaration of incoatipility is not limited to the parties
investigated by a NCA®® However, it is not clear what the cross-bordeeeiffs — is this just
within the Member State, or beyond? In light of White Paper proposal for binding effect
of NCA infringement decisions, the legal effectstioé declaration would be Community-

wide.

The result appears to be that a national courtmeatyg is binding only inter partes, whereas an
‘administrative declaration’ by an NCA may havedegffect throughout the Community. In
that sense an administrative declaration may berémbinding than a court judgment.
Despite this, Kaczorowska submits that “...the weightauthority attributable to a mere
‘declaration’ is not yet clear and indeed, it maytbat in due course it would be the case that

declarations achieve different levels of legal effa different Member States.”(595)

V. EXPERTISE AS LEGITIMACY IN COMPETITION LAW ENFOR CEMENT

The foregoing discussion suggests a complex steictof the ‘judicial’ and the
‘administrative’ after the 2004 competition reformdsdministrative competition authorities,
principally DG COMP, appear to be assuming (‘usugpimay be too strong) traditionally
judicial roles. This apparent trend has consequefaethe rule of law as upheld by courts.
However, it may be unsurprising if we take into@out alternative forms of legitimacy and

new governance.

Morgan and Yeung synthesise different bases fatineacy moving beyond its tradition legal
notions®” In Rules and Governme(i1995), Robert Baldwin’s five measures of regutato
legitimation: legislative mandate, accountability (democratic institutions), due process
(based on fair and open proceduregpertisg(objective), efficiency (system and/or produced
results are efficient — effectiveness, to the aimsd economically efficient). Majone
discusses the use of economic expertise by indepeénegulatory agencies as way of

promoting non-majoritarian democraty.

DG COMP had a long-standing monopoly over compmetitenforcement, and in recent

decades certain NCAs have also built up considemtpertise. What we may be observing is

% A Kaczorowska ‘The Power of a National Competitiuthority to Disapply National Law
Incompatible with EC Law — and its Practical Consatpes’ (2004) 25(Furopean Competition Law
Review591-599, 598

7B Morgan & K YeungAn Introduction to Law and Regulatipp007, Cambridge: CUP

% G Majone, ‘Regulatory Legitimacy’ in G Majone (eiegulating Europel996, Routledge
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the primacy of administrative authorities by virifgheir expertise in competition policy and
enforcement. The burgeoning role of economic aisiy competition enforcement may also
militate against judges’ traditional roles. Duritig reform process concerns were raised that

national judges may not have the ability to assessomic analysis and eviderfte.

In the opposite direction, Maher notes that coartd other quasi-judicial bodies no longer
simply apply clearly promulgated rules - one of bases for the rule of law - but are also
required to apply standards that are often opeegbnith addition, judicial or quasi-judicial
reasoning has become more purposive or policy4t@mtenShe observes that this sort of
reasoning is a feature of administrative decisiOris. addition, courts appear to be more
closely scrutinising the decision-making of comipati authorities in the context of judicial
review. At the Community level, this phenomenon H@en widely discussed since the
critical 2002 CFI rulings iirtours, SchneidelandTetra Laval(merger cases — but the same
review standard is applied to Article 81 and 82sisWhile the Commission has a margin of
appreciation where it carries out complex econoassessments, this margin seems to be
narrowing in the case law. One explanation for thig/ be the perceived increasing technical
expertise of the courts themselves. This is a tipi@another paper. Suffice it to say that the
judicial and administrative spheres seem to besamgsover. The judicial review function is a

means of enforcing coherence in administrativegi@cimaking.

VI. CONCLUSIONS

Decentralisation of enforcement of Articles 81 &I EC under the 2004 Modernisation
Regulation has led to an increase in the powerguisdliction of NCAs and national courts,
carrying with it potentially greater risks of digant application of EC antitrust rules. While
NCAs are closely linked with their counterparts awith the European Commission,
specifically DG COMP through the cooperation meddias of the European Competition
Network, no such mechanism exists for national tsou€ertain tools have been introduced
pursuant to the Modernisation Regulation to prontenmunity-wide consistent application
of the competition rules among national judgeséra of decentralised enforcement, and to

bridge public and private enforcement of compatiteow.

% Interestingly, a reciprocal sentiment was expré@sehe context of allowing administrative agescie
access to the preliminary reference procedurBeiCosteythe Advocate General “the members of
administrative organisations which apply legal sud@d take decisions in accordance with legal
criteria, do not need to be lawyers. This may nteahthe question referred will not be worded ia th
most appropriate way or that it will lack accuraeythe necessary technical precision.” (para 77)

0 *Functional and Normative Delegation to Non-Majarian Institutions: the Case of the European
Competition Network’ (2007¢onference papera5, discussing R Ungéaw in Modern Society

1976, New York: Free Press, at 194
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This paper has approached this less explored dioren$ the reforms, exploring some side
effects of the methods chosen to fill this potdntiansistency gap. It has discussed the
merging of judicial and administrative spheres he guasi-judicial system of competition

enforcement.

One, perhaps unintended, consequence of the tdwisen in pursuit oconsistentand
effectiveenforcement is that the European Commission, atidrral competition authorities
as a result of the EC level reforms, appear to $#muraing more traditionally judicial

functions.

The paper has considered two examples where thiletey is in evidence. One traditional
role of the judiciary is ultimate interpreter anknower’ of the law, constructing and
enforcing norms. In the domain of interpretativemative rulings | argue that the European
Commission’s opportunity to give an opinion in dioaal court case, under Article 15 of the
Modernisation Regulation, is akin to a soft lawlipnanary ruling procedure. The preliminary
reference procedure is a dialogue between courthel case of its opinions to national courts,
we find that the Commission, as primary enforcecafpetition law in the Community, is
able to complement the formal judicial link of tpeeliminary reference procedure with a
parallel strengthening of its own relations witke thational courts. Its opinions may be
desirable as a means of achieving consistent apiolic of the rules; but it is submitted that
any intervention should be done in an open andspament way, for example by publishing
opinions, to counter the perception that the Cormsimiscan influence national judgments ‘by
the back door’, particularly where it opines onmseiof law. While inSYFAIT the ECJ
refused to answer the Greek Competition Commissiguiestion, partly as a result of its
membership of the ECN, guarding the preliminargrehce procedure as an exclusive club
for a dialogue between courts, the Commission msicg over to the ECJ’s territory with its

opinions andamicus curiagnterventions.

A connected means of achieving coherence is threygtying and creating precedent. We
see this in the obligation of a national court twtgo against &ontemplated or existing
decision of the Commission, which extends furth@ntNCAs’ obligations; and in the White
Paper on damages actions proposal for the bindfegteof NCA infringement decisions in
courts throughout the Community in follow-on ac8ofhis binding, or at least persuasive,

force of precedent is now being exertadcourts themselvdy administrative agencies.
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We do not know how great the likelihood and riskgliwergence really are, so we have no
counterfactual. It is very difficult to monitor eyenational court judgment which touches,
directly or indirectly, on the EC competition ruleArticle 15(2) of Regulation 1/2003
requires Member States to copy judgments to therfiission’* but there is no duty on the
courts themselves. If it is accepted that the Canimin and NCAs are taking on these more

judicial roles, how necessary is that, and do tsscoutweigh the benefits?

These developments may have broader implications tfe interaction between
administrative agencies and the judiciary. In aewidontext, new governance tools have
somewhat sidelined the traditional command androbmble of courts. The expertise of
administrative agencies in competition law enforeem and in particular the historically
central role of the European Commission, may bereff as an alternative source of

legitimacy to traditional legal notions.

A complementary judicial-administrative relationsh$ important for the overall success of
the EC competition enforcement regime. In the atserfi a formal judicial network, the tools
included in the reforms may have as their primasgl gonsistent and effective enforcement

of the rules. But their consequences may have dmwider reach.

"I See DG COMP’s databasehdip://ec.europa.eu/competition/elojade/antitrutonalcourts/—
however it is not comprehensive or updated regularl
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