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of 13 July 1961 in Joined Cases

3/60 Niederrl)eimcbg Bergwerke /2151“3
Figh Authority [1961] ECR 133;
‘judgment of 23 Apnl 1956 in Joined
Cases 7 and 9/54 Industries Sidérurgigues
Lu.\:em&ourgcoiu-s v High  Authority
{1956] ECR 175; judgment of 14
December 1962 in Joined Cases 46 and
47/5% Meroni v High Authority [1962]
ECR 411; judgment of 2 July 1974 in

Case '175/73 Union Syndicale, Massa-and

Kortner v Council [1974] ECR 917)..1"

have no doubt that this is such a case;
for which, if I am right, there are no
precedents and which -the Commission
uself, in the oral procedure, described as
“a case involving - exceptional legal’
difficulties”. I think therefore it appro-,

priate to make an order that the parties.

should bear their own costs.

4 In }c,onflusipn, therefore, I propose that the Court should declare that the
action has lost its purpose and that the parties should bear their own costs. ..

dlo

I TTIE O ONT™

10 FEBRUARY 1982

SA Transporoute et Travaux
v Minister of Public Works
(reference for a preliminary ruling
from the Conseil d’Etat of the Grand Duchy of Luxembourg)

(Freedom to.provide services — Directives on public works contracts)

Casc 76/81

‘1. Freedom to provide services — Coordination of procedures for the award of public
works contracts — Proof of tenderer’s good standing and qualifications —
Requirement of an establishment permit — Not permissible

(EEC Treaty, Art. 59; Council Directive 71/305, Arts. 23 to 26)

2. Freedom to provide services — Coordination of procedures for the award of public
+ works contracts — Abnormally low tender — Obligations of the authority awarding

ithe contract

(Council Directive 71/305, Art. 29 (5))

1. Council Directive 71/305 must be
» interpreted as precluding a Member
State from requiring a tenderer in
another Member State to furnish
-proof by any means, for example by
- an establishment permit, other than
- those - prescribed in Articles 23 10 26
of that directive, that he satisfies the
criteria laid down in those provisions
and relating to his good standing and
qualification. :

“o 1 = Language of the Case French

The result of that interpretauon ot the
directive is also in conformity with the
scheme of the Treaty provisions

concerning the provision of services.
To make the provision of services in
one Member State by a contractor
established in- another Member State
conditional upon the possession of an
establishment permit in the first State
would be to deprive Article 39 of the
Treaty -of all effectivencss,  the
purpose of that article being preciseiv
to abolish restrictions on the freedom
to provide services by persons: who
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are not established in the State in
which the service is to be provided.

2. When in the opinion of the authority
awarding a public works contract a
tenderer’s offer is obviously ab-
normally low in relauon to- the
transacuon Artcle 29 (5) of Directive

from the tenderer, before comin;

decision as to the award of

contract, an explanation of his pxicc's’;
or to inform the tenderer which of his
tenders appear to be abnormal, and 10!
allow him a reasonable time within®
which to submit further details. :

717305 requires the authority to q
to,.
the!

In Case 76/81

REFERENCE to the Court under Article 177 of the EEC Treaty by the

Comité du Contentieux du Conseil d’Etat [Judicial Committee of the State
Council] of the Grand Duchy of Luxembourg for a preliminary ruling in the
acuon pending before that tribunal between :

SA TRANSPOROUTE ET TRaVAUX, Brussels,

and
THe MinisTER OF PusLic Works, Grand Duchy of Luxembourg,

on the interpretation of Council Directive 71/304 of 26 July 1971 concemingé
- the abolition of restrictions on freedom to provide services in respect of.
public works contracts and on the award of public works contracts 1o con;
tractors acting through agencies or branches, and Council Directive 71/3055’3
of the same date, concerning the coordination of procedures for the award

of public works contracts (Official Journal, English Special Editi
O aad o o J nglish Special Edition 1971 (H),

THE COURT

composed‘ of: G.'Bosco, President of the First. Chamber, acting as President,
A. Touffait (President of the Third Chamber), P. Pescatore, Lord Mackenzie!

?u(;art, A. O’Keeffe, T. Koopmans, U. Everling, A. Chloros and F. Grévisse,:
udges, ) g

Advpcate General: G. Reisch!
Registrar: A. Van Hourtte

gives the following
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TRANSPORGUTE v MINISTER OF PUBLIC WORKS

JUDGMENT

Facts and Issues

The judgment making the reference-and
the. observations submitted pursuant to
Article 20 of the Protocol on the Statute
.of the Court of Justice of the EEC may
tbe summarized as follows:

%

?‘I!__'—- Facts and procedure

In response to a notice of invitation to
fender issued on 2 March 1979 by the
“Administration des Ponts et Chaussées
![Bridges and Highways Authority] of
ithe., Grand Duchy of Luxembourg
oncerning a section of the Arlon

2 &
imotorway SA Transporoute et Travaux

s(hereinafter referred to as  “Trans-
‘poroute”), a company incorporated
under Belgian law, submitted the lowest
tender.

B,
iThe tender was rejected by the Minister
of Public Works of the Grand Duchy of
Luxembourg for the following reasons:
g
1t Transporoute was not in possession of
4ii.the Government establishment permit
% provided for .in Article 1 of the
.-Reéglement = Grand-Ducal-  [Grand-
+ Ducal Regulaton] of 6 November
1974 on (1) the drawing up of a list
of the general specifications applicable
‘-10 public works and supply contracts
:for the State; (2) the determination of
- the powers and modus operandi of the
adjudication  panel for  tenders
. (Mémorial [Gazete] A, 1974 p. 1660
et seq.)

~2..Some of the prices in Transporoute’s
tender  were - considered 1o - be
- abnormally low within thé meaning of
the fifth and sixth paragraphs of

Article 32 of the Grand-Di
lation_of 6 November 197

As a result the Minister of Public Weorks:--
of the Grand Duchy of Luxembourg
awarded the contract 1o a consortium-of
Luxembourg contractors -whose tender
was considered as being economicafly
the most advantageous. s

“Transporoute  sought “to— have the
_decision annulled by~ the ~Comité” du-
-.Corntentieux -du Conseil d’Etar [Judicial
“Committee of the . State :Council].- In

sufporrwof Hts~wapplication 1t pleaded.
infringement of the-provisions-of-Council:.
Directive 71/305. in particular Articles
24 and 29 (5) thereof. Article 24 provides
that:

“Any contractor wishing to take part in

a public works ‘“contract may . be
requested to prove ‘his enrolment in the
professional or- trade register under the.
conditions laid down by the laws of ‘the
Community countury n_which -he is™.
established: in Belgium, the registre du -
commerce  —  Handelsregister;  in
Germany, the Handelsregister and  the
Handwerksrolle; in France, the regustre du
commerce and the répertoire des métiers;
in lualy, the Registro della Camera di
commercio, industria, agricoltura e arti-
gianato and the Registro delle commission
provinciali per ‘l'artigianato; in Luxem-
bourg, the registre aux firmes and the réls
de iz Chambre des métiers; wm  the
Netherlands, the Handelsregister.”

Article 29 (5) provides:

“If, for a given conuact, tenders are
obviously abnormatly low in relation to

419
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JUDGMENT OF 12. 2. 1982 — CASE 76/81

the transaction, the authority awarding
contracts shall examine the details of the
tenders before deciding to whom it will
aw:m_i the contract. The result of this
examination shall be taken into account.

For this purpose it shall request the
tenderer 10 furnish the necessary expla-
nations and, where appropriate, it shall
indicate - which parts it finds unac-
ceptable.

If the documents relating to the contract
provide for its award at the lowest price.
tendered, the authority awarding
contracts must justify to the Advisory
Commiuee set up by the Council
~ Decision of 26 July 1971 the rejection of
;cndsrs which it considers 10 be oo
ow.

In the course of those proceedings, by
judgment of 11 March 1981, the Comité
du Contentieux of the Conseil d’Etat of
the 'Grand Duchy of Luxembourg
referred the following questions 1o the
Court of Justice for a preliminary ruling:

“1. Is - it contrary to the provisions
of Directives 71/304/EEC.  and
71/305/EEC of 26 July 1971, in
particular those of Article 24 of
Directive 71/305, for the authority
awarding the contract to require as a
condition for the award of a public
works contract 0 a tenderer
established in another Member State
that in addition to being properly
enrolled in the professional or trade
register of the country in which he
is established the tenderer must be
in possession of an establishment
“permit issued by the Government of
the Member State in which the
contract is awarded?

~

. Do the provisions: of Article 29 (3)
of Dircctive  71/395/EEC  require
the authority awardig the contract 10
request the tenderer whose tenders,

420
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in the authority’s opinion, 3
obviously abnormally low in
to the transaction, to furnish exp

nations for those prices
investigating - their composition and
deciding to whom it will award tie|
contract, or do they in such circum)
stances allow the authority awardin
the contract to decide whether it}
necessary to- request such expl
nations?”’ o

DI
Y

The judgment making the reference wij,
lc:)dgcd at the Court Registry on 7 Aé“rm
1981. -

The plaintiff in the main action havis
been declared insolvent by the Tribu
de Commerce [Commercial Court
Brussels, on 30 April 1981, its liquidato
were given leave to continue the a
action by an interlocutory order of'ih
Comité du Contenticux  dated 4}
October 1981.

the Statute of the Court of Justice of th
EEC observations were submitted byth
liquidators of SA Transporoute : ‘&t
Travaux, the company in liquidationl
represented by Y. Hannequart of.thg)
Ligge Bar; by the defendant in the main;
action, represented by J. Welter of :thel
Luxembourg Bar; by the Commission ofj
the European Communities, represented:
by R. Wigenbaur, Legal Adviser, actin
as Agent; by the Government of ‘the!
Italian Republic, represented by 2 itg
Agent, A.Squillame, and by G.Ferr
State Advocate; and by the _
Government, represented by its Agefit!
W. Collins, Director of Administration.*

Pursuant to Article 20 of the Protocol gg

On “hearing the report of the Jndge;'
Rapporteur  and the views of the
Advocate” General the Court decided to’
open the oral procedure without: any;
preparatory inquiry. ’

&

TRANSPORGUTE & MINTSHER OF PUBLIC-won ks~

ﬁlg_,—- Written observations sub-
) mitted pursuant to Article
.20 of the Protocol on the
 Statute of the Court of
Justice of the EEC :

‘{f‘— Observations  swbmitted by the
"+ plaintiff in the main action

'he plaintiff in the main action considers
that the requirement of a “Government
f&iablishmcm permit” under the rules in
%lfércc‘ in the Grand Duchy imposes on
“indertakings from other Member States
"4'condition over and above those laid
‘down in Articles 23 to 26 of Directive

17305. This constitutes an infringement

iof ‘Article 28 (4) of that directive,
@';t(}vided for under Articles 23 to 26 may
fte";imposed.

‘As those provisions are, according to
the* plaintiff, directly and immediately
é‘ppljcable the national court is bound, in
Niew. of the fact that they take
‘precedence over national law, to give to
them full effect by refraining, where
¥dessary, from applying conflicting
provisions of national law.

iAs: regards Aricle 29 (5) of Directive
£71/305, a literal interpretation of that
sprovision leaves no room for doubt.
‘Before rejecung tenders which are

brormally low the authorit awarding
the contracts must request the tenderer
tto. furnish the necessary explanations.
Qfailure to comply with that obligation
imeans that the decision of the
bontracting authority contains a defect of
substance for which that authority is
iliable. In any event the Belgian Conseil
-d’Erat [State Council] held that this was
‘so-in a judgment of 27 June 1980 (No

ecording to which only the conditions

10.475, SA SHV Belgium v La Maison
Idéale et Société Nationale du Logement).

B — Observation of the defendant in the
main action :

The defendant in the main action points
out that the contested national provision
does not distinguish between tenderers
on the basis of their nationality. The
“establishment  permit”,  which s
governed by the rules laid down in the
Law of 2 June 1962 establishing the
requirements for admission 0 and the
exercise of certain professions and trades
and those. relating o the establishment
and . operation o% ‘undertakings (Con-
solidated text of 1 November 1975,
Mémorial [Gazewe] A 1975 p. 1521 et
seq.), is intended to guarantce 2 sound
basis for the activities for which it is
required by making the grant of a permit
subject to proof of the qualifications and
good standing of those who obtam it.
That requirement complics with Arucle 3
of Directive 71/304. More particularly, it
does not constitute an obstacle for
nationals from the other Member States.
The permit is issued on a simple written
request accompanicd by documents
showing .proof of professional or trade
qualifications (copies of degree certi-
ficates and course diplomas) and good
standing in the profession or trade
{extract - from judicial records and
attestations as to integrity). If - the
application . is made on behalf of a
company the documents must relate’ 10
those who run it. In - addition an
administrative charge of LFR 500 is
payable.

The time required for obtaining such 3
permit is from two to three weeks anc
may be reduced in cases of urgeney. fo
possible, moreover, to submit an advanct
application, and in any case where public
works contracts are concerned  the

42
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permit is required when the award is
made, that is to say, several weeks after
the opening of tenders, which isclf takes
place a number of weeks after publi-
cation.of the notice of  invitation 10
tender. The Luxembourg legislation on
establishment  -permits  should be
considered, according to the defendant
in the main action. as a “loi de police et
de strewé” {Law embodying a series of
regulatory and safeguard measures in a
particular field] and more  particularly

as a  “loi de -police économique”

{Law embodyvsing economic regulatory
measures]. ~The abolition of  the
requirement concerning  establishment
permits for undertakings established in
other Member States would not only
have the effect of substituting the
judgment of the authorities in another
country for that of the national -auth-
orities, but would, moreover, have the
effect of replacing the territoriality of the
“lois de police” in this field by
individuality. That would be to open the
door to discrimination on the pretext of
fighting it. Since some infringements of
the Law of 2 June 1962 carry penal
sanctions any distributive or selective
application of that Law  would,
moreover, - render inoperative - the

principle of egquality before the criminal
law.

The purpose of Directive 71/305 is to
bring about the harmonization only of
the basic .rules concerning public works
contracts.

Procedure, including - any requirements
as to permits, remains the concern of the
individual  Member = State. - That s
expressly confirmed by Arucle 2 of the
directive which states that “in awarding
public works  contracts, the authorities
awarding ~ contracts. shall apply. their
national . procedures. - adapted - to the
provisions of this Direcuve”.

Furthermore; the establishment permit
constitutes - the- equivalent of the list of
recognized contractors referred to. in

422

Article 28 of the directive. In any eveniy
by recognizing the right to require
registration in such a list " the directive
necessarily -and . by - implication acknow
ledges that the formalities described in!
Arucle 23 et seq, in particular Article 24;%
are not listed exbaustively.

As to the duty laid down in Aricle 295
(5) of Directive 71/305 to seek expla-
nations before rejecting a tender which is,
abnormally low, the defendant in they
main action claims that there is no such:
duty when, as in the present case, the
tender bears no relation to reality.

In such circumstances it would be,

pointless to ask for any explanation.

C — Observations  submitted by ~thy

Commission

The first observation made by théx
Commission is that the Conseil d’Ew

has not considered whether the directive?:
has direct effect and thus appears 10+
acknowledge that it has such effeq:y
There is no need therefore for the Couryy
to go intwo- that question, which the:
Commission - considers to be settled. in};
any case by the case-law. LS

As regards the first question, they
Commission discusses in turn whetherg
the requirement of a “Government}
establishment permit” is compatible with{
the general scheme of Directive 71/305,'
whether that requirement - may be,
considered to be a ‘*‘restriction” within :
the meaning of Article 59 of the Treaty;
and  Directive 71/304 and, lastly, thé.
effect which should be given to Anicles:
24 and 28 of Directive 71/305 in the
context -of the proceedings pending
before the Luxembourg Conseil d’Etat. !

On the subject of the compaubility of the
permit  requirement  with = Directive
71/305 the Commission takes the view-
that the requirement is additional to
those mentioned in the directive, whereas

<, 15 .an - ex

TERRETOROUTE F MINISTERUF PUBLIC WORKS™

thoth the general logic of Articles 20 to
%8 and certain indications in the text,
especially in Articles 20, 23 and 27,
todicate that the list of forms of proof
(documents, . statements eic.) which
‘tundertakings may be required to furnish
iaustivc “one. It therefore
~oncludes that the Government establish-

xnent permit required by the Luxembourg

Minister of Public Works is incompatible

, With the provisions of Directive 71/305.

Asto whether there may be said to be a
restriction”  within - the meaning of
“Article ‘59 of the Treaty and Direcuve
1717304, the Commission refers to Article
5 ‘(1) of Directive 71/304 which includes
gui\'der% “restrictions” those ‘“‘practices
&which, although applicable irrespective of
# pationality, ~none the less hinder
Bexclusively or prinicpally the professional
Yor trade activities of nationals of other
!}Member States”. In the Commission’s
;view the requirement of a “Government
% establishment permit” s precisely - the
dkind of restriction envisaged by that
#definition. It contends that contractors
%established in Luxembourg pursue their
¢ professional and trade activities covered
aby such a permit whereas those not
Vestablished  in the country, and that
.means principally foreign contractors,
‘must apply for the permit even if they
wish to participate only once n 2 public
“works contract in that State.

s

: Lastly, the Commission’s opinion as to
"the scope of Aricles 24 and 28 of
Directive 717305 is that  Article 24 s
intended to enable the authorities in the
_country where the service is provided to0
ensure thatthe undertaking is enrolled
on the professional or trade register n
the country in which it is established,
and is not relevant in the context of this
< case. In the case of Article 28, however,
i the Commission points out that the

purpose of that aricle is to bring about
some measure of coordination between
the national - provisions  concernimg
“official lists of recognized contractors

and that such lists are to consutute, for
the authorities of other Member States
awarding - contracts, a presumption of
suitability in relation to certain criteria
for sclection on a qualitauve basis
contained in Article 23 of the directive,
which broadly corresponds to what is
known as the “good standing” of an
undertaking.

Since  obtaining .the  Government
establishment permit required in  the
Grand Duchy depends solcly on
cvidence of the good standing of the
undertaking it is apparent that in fact the
establishment  permit  has the same
function as the certificate of registrauon
referred to in Aricle 28 of Direcuve
717305. In the view of the Commussion
this confirms that the requirement of
such a permit constitutes 2 prohibited
restricion..

The Commission considers that there can
be no reason for doubt so far as the
second question is concerned. Article 29
(5) requires the authority awarding
contracts to request explanations before
it rejects a tender which is abnormally
low.

In conclusion the Commission suggests
that the Court reply to the questuons
" referred 1o it as follows: :

I. Directive 71/305/EEC  must  he
interpreted as meaning that it 8
incompatible with the directive o
require -a_contractor established in
“another Member State 1o produce.in

423
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JUDGMENT OF 2.

order 10 be admitted to participate in
public works contracts, a ceruficate or
other document not provided for by
the directive.

~N

CArucle 29 (5)  of  Direcuve
71/305/EEC must be interpreted as
meaning  that  if the authority
a\\'ardin§, contracts  considers the
tenders tor a public works contract 10
be clearly abnormally low. it has a
duty to request the tenderer to furnish
explanations of his prices.

D — Obscrations  submitted by  the
Belgian Government

The Belgian Government’s view on the
first question is that, although it is not
aware of the precise scope of the
Government establishment permit pro-
vided for under Luxembourg legislation,
if such a permit is intended to constitute
evidence of enrolment on the trade
register it i1s contrary to Article 24 of
Directive 71/305. Similary, if it is
intended to provide evidence of technical
ability, it is contrary to Article 26 of the
directive. If. by contrast, it is intended 10
cstablish the undertaking’s cconomic and
financial standing, it might perhaps be
considered ‘1o be one of the “other”

references mentioned in-Article 25 of the
directive.

As: 1o the second question, the Belgian
Government is of the opinion that Article
29 (5) of Directive 71/305 makes it the
duty of the administration to seek expla-
nauons from tenderers where prices are
not normal.

424

2. 1982 — CASE 7¢/81

E — Observations submitted by the
ltalian Government

As to the first question, the . Italiant
Government takes the view that the:
conditions laid down in Articles 23 t;
26 of Directive 71/305 are Ilste“(;l
cxhaustively save in so far as evidence o

financial and economic standing and
technical ability on the part of the

contractor wishing to participate in the

public works contract is concerned. That}
is apparent both from the purpose of the.
directive and from the wording of%
Articles 27 and 28 (4) thereof. Therefore;
the requirement of an csublishmeqté
permit is incompatible: with Direcuve!
71/305 even if the permit is also rcqfuizqd;

of contractors who are nationals of tha;
State. L

As to the second question, the Italiad)
Government considers that Article 29.(5)3
of Directive 71/305 imposes on the authzf
orities awarding contracts a duty: t0;
request explanations from any tenderery
who submits an abnormally low tendesy
before the tender is rejected. ¢

[IT — Oral procedure

At the sitting on 17-November 1981 orali”
argument was presented by thel
followings: Y. Hannequan, of the Lidge,
Bar, for SA Transporoutc- et Travaux;;
Jean Weler, of the Luxembourg Bar, for;:
the Minister of Public Works of the;;
Grand Duchy of Luxembourg; G. Ferr, -
Avvocato dello Stato [State’ Advocatel,
for the Government of the Itlian;:
Republic; and R. Wigenbaur, Legaly

RANSPOROUTE v MINISTER OF PUBLIC WORKS™

Agent, for the The Advocate General delivered his

Advi acting  as e Ser '

r,‘(“Z‘cl;:!\Lst;lirssion gf the European Com- optnion at the siting on 13 January
it 1982.

munities.

Deciston

| i i he Court on 7 April
j t of 11 March 1981 which was {ece:vcd at the ¢ _ )
f‘))’siludtﬁ:‘ ‘é‘omité du Contentieux du Conseil d Etat [Judicial Committee of

i ferred to the Court
: f the Grand Duchy of Luxembourg re . Court
fd;i zt;tril?n?i‘:x:i;}]rzli;gcunder Article 177 of the EEC Treaty two questions

i i il Di ives 71/304 and 71/335 of 26

f ine the interpretation of Council Directives 504 /39
;‘ﬁg'cig??gconcernir:g respectively, the abolition of resmctéons m‘\ free \d:»rx; x(:
provi ices in re i ks contracts and on the awid

- e services in respect of public work r o
p:%\{:g works contracts to contractors actng through :1gcncuesdorh larn;t:riz;.s
.-l()Official Journal, English Special Edition 1971 {0, p. 678), a(\d’( ¢ c;\m’)
hation of procedures for the award of public works contracts (1dem, p. 63-°).

-

.’ M M M . 1. R N “
"The questions arose in the course of a dispute the origin of \\(l;uhlla)) lm“
‘ . - . ~ N .
notice of invitation to tender issued by the fAﬁmgxsxrzthn he'sﬂ ;:wm-
' 1 i Authority] of the Grand Duchy of 1.uxa
i Chaussées [Bridges and Highways nd T of Lo
b in ich SA. Transporoute et Travaux {her

urg, in response. to which SA. : ' frer
‘Iggfe'r%;d to as ?‘Transporoutc”), a company incorporated under Belgian law
"had submitted the lowest tender.

The tender was rejected by the Minister of Public Works bicausc lx;n.n]si-[
poroute was - not in possession of the Governlr)nem‘ [eé;}ablls‘ ;r;eml [;il;lu
i Aru : 2 Grand-Ducal [Grand-Ducal Regu-
red by Article 1 of the Reglement al Repu-
’ gg:;] of 2’: November 1974 (Mémorial [Gazctctic] A, 1974,nr;.idl((;?:i ;)t\' s‘l({] L;
‘ ices 1 te’s. tender were co rred by
and because the prices in Transporou we fered by the
" Mini i lly low within the meaning ¢
‘ Minister of Public Works to be abnormail . :
?idf:h and sixth paragraphs of Article 32 of that regulation. As 2 \.'cu;l‘t‘i m:'
" Minister of Public Works of the Grand Duchy of Luxembourg aw nr: cd
"coinu’act o a consortium of Luxembourg contractors whose tender was
. considered to be economically the most advantageous.

& i il d'F ‘Nt
1: Transporoute brought an acuon before the Conseil d Eta:{ fgrtthcl?:x:}\:lx:xthc
“ of the decision. In support of its application 1t contended inter a
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 Thus Article 27 states that the authority awarding contracts may invite the

"7 JUDGMENT ‘OF 16. 2. 1982 — CASE 7em1 ' TRANSPOROQUTE v MINISTER OF PUBLIC WORKS

gasong given for rejecting its tender amounted to an infringement o? Anithe directive only for the purpose of assessing the financial and economic
ouncil Directive 71/305, in particular Articles 24 and 29 (5) thereof. xgtanding of the contractors as provided for in Article 25 of the direcuve.

Considering that the dispute thus raised questions concerning the interpret-

ation of Community law, the Conseil d'Etat referred to the Court for & «Since the establishment permit in question is intended, as the Luxembourg
pr Cl""fnar); ruling two questions concerning the interpretation of Counil’ ¢Government has acknowledged in its written observations, to establish not
Directives 71/304 and 71/305. . ‘the financial and economic standing of undertakings but the qualifications

.%ﬁi,-good standing of those in charge of them; and since the excepuon
iprovided for in Article 25 of Directive 71/305 does not apply, the permit
“constitutes 2 means of proof which does not come within the closed category

o;f’v:those authorized by the directive.

First question

L E

The first question asks whether it is isi »
he fil her contrary to the provisions of Council
Directives 71/304 and 71/305, in particular those of Article 24 of Directive

Z hl e/ 33%;551’0‘?2 au:gloi:t‘i'r ;iirdmg the contract to require asa cogdition.foé’ The Luxembourg Government submits, however, that the grant of an

Member Stare th};( 2 o c[ontt)rgct to a tenderer csra?hshed in angth‘,e;fi ;gstabl_tshn}ent permit is cguwalent to registration of [h.c contractor ;n

or trade reais e 0 being properly enrolled in the professional.’ .question in a list of recognized contractors within the meaning of Article 28
gister of the country in which he is established the tenderer must of Directive 71/305 and therefore complies with the terms of that provision.

be in possession of an establishment permit issued by the Government of the,
Member State in which the contract is awarded. o

It"should be pointed out, in reply to that argument, that cven it the

Directives 717304 and 71/305 are designed to ensure freedom to provideé ‘establishment permit may be equated with registration in an official list of
ngc;f in the field of public works contracts. Thus the first of those: f''r}fs':',olgnized contractors within the meaning of Article 28 of Direcuve 717305,
¢ ::sztes imposes 2. general duty on Member States Lo_abolish restrictions on' @cm 18 _no;hing in that provi;ion to justify the inference Fhat registraiion in
y $ to, participation in and the performance of publi¢ works contracts and: such a list in the State awarding the contract may be required of contractors
the second d{rect:\'e provides for coordination of the procedures for the: established in other Member States.

award of public works contracts. H B ‘

In regard to such goordinaLiOn Chapter:l of Title IV of Directive 71/305 is - On the contrary, Article 28 (3) entitles contractors registered in an official
not limited to stating the criteria for selection on the basis of which con- list in any Member State whatever to use such registration, within the limits
tractors ‘may be excluded from participation by the authority amending the Taid- down in that provision, as an alternative means of proving before the
contract. It also prescribes the manner in which contractors may furnish’ ‘dithority of another Member State awarding contracts that they sausfy the

proof that they satisfy those criteria. qualitative criteria listed in Articles 23 1o 26 of Directive 71/305.

a

73~

cqnl:;ac;ﬁr o suppleme_m the certificates and documents submitted only. - :Ivshould be noted: that the result of that interpretation of Directive 71/335 1y
Rvdn u;) the Limits of Articles 23 to 26 of the directive, according to which iin- conformity with the scheme of the Treaty provisions concerning the
ember States may request references other than those. expressly mentioned provision of services. To make the provision of services in one Member State

. . o - g ) } . .
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by a contractor established in another Member State conditional upon the
‘possession of an establishment permit in the first State would be to deprive
Article 39 of the Treay of all effectiveness, the purpose of that article being
precisely to abolish restrictions on the freedom to provide services by persons
who are not established in the State in which the service is to be provided.

Accordingly. the reply to the first question must be that Council Directive,
71/305 must be interpreted as precluding a Member State from requiring 2
tenderer established in another Member State to furnish proof by any means,
for example by an establishment permit, other than those prescribed in
Articles 23 to 26 of that directive, that he satisfies the criteria laid down in
those provisions and relating to his good standing and qualifications.

Second question

The second question asks whether the provisions of Article 29 (5) of
Directive 71/305 require the authority awarding the contract to request a
tenderer whose tenders, in the authority’s opinion, are obviously abnormally
low in relation to the transaction, to furnish explanations for those prices
before investigating their composition and deciding 1o whom it will award'
the contract, or whether in such circumstances they allow the authority

awarding the contract to decide whether it is necessary to request such
explanauons.

Article 29 (5) of Directive 71/305 provides that if a tender is obviously
abnormally low the authority awarding the contract is to examine the details
of the tender and, for that purpose, request the tenderer to furnish the

necessary explanations. Contrary to the view expressed by the Luxembourg .
Government, the fact that the provision expressly empowers the awarding

authority to establish whether the explanations are acceptable does not under
any circumstances authorize it 1o decide in advance, by rejecting the tender
without even seeking an explanation from the tenderer, that no acceptable
explanation could be given. The aim of the provision, which is to protect
tenderers against arbitrariness on the part of the authority awarding
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scontracts, could not be achieved if it were left to that authority to judge
? . .
whether or not it was appropriate 10 seek explanatons.

The reply to the sccond question must therefore be that \vhc::i I‘n.l.t‘u‘ (:}s"n.xrm;:
‘of the authority awarding a public works contract a ten crlu N 9( ( ;) B
‘obviously abnormally low in relation to the transaction :\ru-.dv.) 2943} o
Directive 71/305 requires the authority t0 seek from the }c;l erer, kahis
“Coming to a decision as to the award of the contract, an exp agatut))n of b
prices or to inform the tenderer which of his tenders appear u)l e S*m'i al,
and to allow him a reasonable time within which to submit further detans.

Costs

“The costs incurred by the Government of the ngdpm of Ff!g};um’.’z‘l:;
Government of the Italian Republic and the Commission of the uroy c‘.“

" Communities, which have submited observations to the ‘Cgurt‘ ln-rc ‘11«“1
recoverable. As the proceedings are, in so far as the parties u; the p);)"‘
action are concerned, in the nature of a step in the action before the natons
court, the decision as to cOSts is a matter for that court.

" 'On those grounds,

THE COURT

B i i ité Contenticux of
in answer to the questions referred to it by the Comité du Co : ]
~:rl;c Conseil d’Etaci of the Grand Duchy of Luxembourg by jugdment of
.11 March 1981, hereby rules:

'Council Directive 71/305 must be interpreted as precluding a N}cmi?c}x;
State from requiring a tenderer in anothcr.Member State toh urr;‘xs
proof by any means, for example by an establ.nshm.cnt permit, otl ?r t :}sln
those prescribed in Articles 23 to 26 of that directive that he satis ncsdf e
criteria laid down in those provisions and relating to his good standing
and qualifications.
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When in the opinion of the authority awarding a public works contract a
tenderer’s offer is obviously abnormally low in relation to the transaction
Article 29 (5) of Directive 71/305 requires the authority to seek from
the tenderer, before coming to-a decision as to the award of the contract,
an cxplanation of his prices or to inform the tenderer which of his

tenders appear to be abnormal, and to allow him a reasonable time

within which to submi_( further details.

Bosco Touffait Pescatore

Koopmans Everling

Delivered in open court'in Luxembourg on 10 February 1982.

P. Heim

Registrar

Mackenzie Stuart O’Kecffe
‘Chloros Grévisse
G. Bosco

i ¥ i
President of the First Chambexf,
Acting as Prc;idcx;!

OPINION OF MR ADVOCATE GENERAL REISCHL
DELIVERED ON 13 JANUARY 1982

3ir President,
Members of the Court,

In “March 1979 . the * Luxembourg
Administration des Ponts et Chaussées
[Bridges and ‘Highways Authority] issued
2. notice of invitation 1o - tender
concerning. works to- be -carried out on
the -motorway to Arlon. "Among the
undertakings participating in this “open”
procedure within the meaning of Council
Directive” 71/305 was SA ‘Transporoute
- et Travaux (hereinafter ' referred 10 as

b= CPranstare s from the Germiz-
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“Transporoute’), a company cstablishe‘di

in Belgium, which apparently submitted

the lowest. tender. The . contract was-

awarded by decision of the Ministre des
Travaux Publics [Minister - of Public
Works] of 7 June 1979, not to Trans-
poroute, but to a consortium led by ;i
Luxembourg contractor, on the ground.
that its tender was the economically most
advantageous one.

Transporoute -contested: this - decision
“in: proceedings which it brought before -

TRARSPOROUTE " MINISTER O POBIC™ P OKAS™

*the Luxembourg Conseil d’Etat [State

. Council} in October 1979. Its action ‘was
principally founded on the complaint
that the contested decision failed to have
regard to Article 33 (3) of the Réglement
Grand-Ducal [Grand-Ducal Regulation]
of 6 November 1974 (on (1) the drawing
“up of a list of the general specifications
applicable to public works and supply
contracts for the State; (2) the determi-
nation of the powers and modus operandi

¢ of the adjudication panel for tenders),

“which = stipulates that in -principle the
contract must be awarded 1o the person
who has submitted the economically
most advantageous tender.

In 1ts defence the administration also
.referred to Article 33 of the Réglement
Grand-Ducal . according o0  which
; contracts may be awarded only to under-
; takings which meet the conditions laid
"down in Article 1 of the regulation. It
-pointed out that the fourth paragraph of
that article provides that foreign under-
‘takings not established in the ‘Grand
iDuchy are required to fulfil the same
‘conditions prior to the award of the
:contract as those applicable under Article
1 (1) to national undertakings, “subject
;to the operation of different provisions
icontained in. international conventions
‘and in particular the provisions to be
-applied pursuant - w0 the Treaty of
.Rome”. Article 1 (1) provided, however,
.— and this condition was not fulfilled by
the- plaintiff, which never made the
appropriate application — that public
works contracts may only be awarded to
jundertakings in- possession of . a valid
‘establishment  permit  issued by the
Luxembourg Government.

ond

{As against that argument the  plaintff
“relied - on ~ Article 24 - of the above-
mentioned Council  Diréctive 71/305
rconcerning the coordination of ' pro-
cedures for the award of public works
contracts, which states: :

“Any contracior wishing to take part in
a - public works contract ‘may be
requested 1o prove his enrolment in the
professional or trade. register under the
conditions laid down by the laws of the
Community country in  which he iy
established: in Belgium, the registre du
commerce — Handelsregister .. ."

It considers that the cenificate of
registration issued by the Belgian auth-
onties produced by it ought to have been
accepted by the Luxembourg authorities
as equivalent for the purposes of Arucle
1 (4) of the Réglement Grand-Ducal and
that ~ consequently those - authorities
should not have imposed any further
requirements on it.

On the other hand; the defendant
administration  contended - that  the
plaintiff’s tender could not truthfully be
considered to be economically the most
advantageous one. On the contrany. it
was _rightly disregarded  because 2
number of the prices stated in it were
abnormally low and so unrclated to the
extent of the works that, since it would
have been unrealistic to expect the works
to be carried out faultlessly, the tender
had 0 be considered as inadequate
within the meaning of Article 32 of the
Réglement Grand-Ducal of 6 Novembe:
1974. The plaintiff disagrees and submits
that the Luxembourg administration has
disregarded Artcle 29 (5) of Council
Directive 71/305 in that respect because
it did- not, ‘as: is required 1n the case of
abnormally  low tenders, request  the
plainuff o furnish the nccessary expla-
nations concerning individual items 1n-
the tender and did not indicate which
explanations it found unacceptable.

By judgment of 11 March 1981 the
Luxembourg Conseil d’Etat stayed the
proceedings -and referred the following
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questions for a preliminary ruling under
Article 177 of the EEC Treaty:

"l Is it contrarv 1o ‘the provisions
of Directive” 71/304/EEC  and
71/335/EEC of 26 July 1971, in
particular those of Article 24 of
Directive 717303, for the authority
awarding the contract 10 require as a
condition for the award of a public
works contract 0 a tenderer
established in another Member State
that in addition 1o being properly
enrolled in the professional or trade
register of the country in which he s
established the tenderer must be
in possession of an establishment
permit issued by the government of
the Member State in which the
contract is awarded?

2. Do the provisions of Article 29 (5)
of Directive 71/305/EEC require
the authority awarding the contract
to request a tenderer whose tenders,
in  the authority’s opinion, are
obviously abnormally low in relation
to the transaction, to furnish expla-
nations for those prices before
investigating their composition and
deciding to whom it will award the
contract, or do they in such circum-
stances allow the authority awarding
the contract 10 decide whether it is

necessary 10 request such  expla-
nations?”

My opinion on these quesuons is as
follows.

1. First I must point out that the grant
of an establishment permit  under
Luxembourg law, which is of crucial
importance in the main action, ‘and
which v issued under the werms of a law
of 2 Junc 1962, which was amended in
1964, is dependent in the case of under-
takings which are not established in
Luxembourg solely on an examination of
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what is referred to as their “good
standing” (Article 6 in conjunction with
Article 20 of the said law). For that
purpose "an extract from the “judicial
record” and proof that no proceedings
for a declaration of bankruptcy have
been initiated are required. On the other
hand there is ap arently no requirement
concerning proof of qualifications in the
case of individuals anj undertakings who
are not established in Luxembourg.

2. As 10 the first question, which relates
in particular to Council Directive 71/304
of 26 July 1971 concerning the abolition
of restrictions on freedom to provide
services in respect of public works
contracts and on the award of public
works contracts to contractors acting-
through agencies or branches (Officis

Journal, English Special Edition 1971:
(I, p. 678) and to Council Directive'
71/305 which I have already mentioned!
and in paricular to Article 24 thereof,
the following considerations are to be

“taken into account:

(a) The main question is whether it
may be implied from Council Directive :
717305, in particular from Tide IV, on
common rules on participation, and-
Chapter I thereof (criteria for qualitative:
selection) that the enumeration which-it
gives of documents and other evidence
production of which may be required -is

exhaustive, in the sense that it is not ',
permissible for national authorities to

requirc. further documents and - evidence

even if such requirements are laid down
in non-discriminatory rules.

As a general point it has rightly beén "
observed that the intention behind the
directive is, by coordinating - national
procedures, -to remove  restrictions and
ensure the frec movement of services in
the context of the award of public works
contracts. Not only the spirit of the
directive but also the very detailed nature "
of the rules which it contains make it

"V(':lear that the adoption by national auth-

ories of additional and ‘possibly
«disparate requirements for access to
public  invitations to  tender s
mcompatible with the directive.

Thus Article 23 of the directive pre-

-scribes in detail conditions under which
undertakings may be prevented from
participating.  This  provision  also
stipulates in very precise terms what is to
be considered as sufficient evidence in
.this connection. According to Article 24
contractors wishing to tender for a
~public works contract may be requested
ito "prove their enrolment in a pro-
tfessional or trade regisier subject o the
sconditions laid down by the laws of the
;Community country in which they are
lestablished. Article 25 determines the
“manner in which proof of the financial
-and economic standing of contractors
zwishing t0 participate is to be furnished.
‘Article 26 does the same in respect of
iproof of technical ability. In Arucle 28,
finally, there are provisions concerning
ithe questions how Member States, which
have . official lists of - recognized con-
tractors, are 1o adapt them to the
‘provisions of the directive, what effect
‘certified registration in such a list by the
competent authorities has and what
evidence may be required before con-
tractors of other Member States may be
registered in such lists.

“That Member States may not impose
additional conditions for participation in
procedures for the award . of public
‘contracts is indicated by. the acwal

%wf’ording of the introductory provision of -

‘Article 20, which states:

“Contracts shall be awarded on the basis
of the criteria laid down in Chapter 2 of
this Title, after the sumability of con-
tractors  not  cxcluded under  the
provisions of Article 23 has been checked
by the authorities awarding contracts in
accordance with the criteria of cconomic
and financial standing and of technical
knowledge or ability referred 0 n
Articles 25 w0 28.”

Quite apart from the wording of Article
20 there is support for the view that the
list of grounds for exclusion in Article 23
is an exhaustive one in the fact that if this
were not the case, paragraphs (2) 1o (4)
of Article 28 would be meaningless.
Those paragraphs state what evidence is
10 be considered sufficient and it is parti-
colarly noteworthy that it consists in
every case of certificates and documents
from the participant’s bome country, and .
not documents which he would have w©
obtain ‘in the country in which the
invitation to tender is issued. It is also
significant that only in .\ruglc‘* bl
(dealing with evidence of financial and
economic standing, which is irrelevant
for the purposes of the establishment
permit under Luxembourg law) is there
mention of the fact that the authoriues
awarding contracts must specify what
references other than those mentioned
under (a) to (¢) are w be produced,
whereas Article 26, which regulates the
various. ways in which proof ot 1echmcal
ability may be furnished. merely provides
that the authorities awarding contracts
are 1o specifiy in the notice or in the
invitation to tender which of the
references are 10 be produced. It is also
particularly significant that in Article 27
authorities  awarding  contracts - are
expressly directed in regard 1o invitations
to supplement or clanly cemnficates, o
keep such mvitatons within the finnts of
Arucles 23 10 26, and that Articie 25 (4)
provides, in regard to the registraton of
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~contractors of other Member States in

official lists, that no further proofs-and
statements may be required other than
those provided for under ‘Articles 23
to 26.

The Luxembourg Government contends
that the aim of Directive 71/305 is
primarily the harmonization of sub-
stantive  rules, ~ whereas rocedural
questions, as is apparent ﬁom the
preamble and Arucle 2, may be
determined by the Member States. The
Luxembourg establishment permit must,
however, as it  constitutes - a formal
requirement, be assigned to the lauer
category. On the other hand, relying on
the above-mentioned Article 28 of
Directive 71/305, it expounds in greater
detail the view that the establishment
permit, which is also valid for further
procedures for the award of public
works contracts, is nothing more or less
- than the registration in a list referred 10
in Article 28, which precisely in the case
of Luxembourg has the peculiarity that
the list is composed of files which are
published on a monthly basis.

However, there can be no overlooking
the  fact thay, far from preserving
national procedural provisions intact,
Article 2 of Directive 71/305 on which
the. " Luxembourg = Government relies
provides that in awarding public works
contracts - the authorities awarding
contracts are - 1o apply - their - national
procedures adapted to the provisions: of
the directive. Furthermore, however it is
classified, the establishment
~clearly belongs - to  the - category - “of
documents and other evidence which is
the - subject of the detailed  provisions
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permit .

conuined in Article 23 et seq. of the)
dircctive and which ‘accordingly may no|
longer be considered as a mauer for the;
Member States.

On the other hand, so far as Article 28’
and the official national lists referred to’
therein are concerned, it is questionablg"f
whether it is in fact possible o inberpr_c't’}

that provision as meaning that Membeg

States may make participation . inngag
procedure for the award of a public
works  contract  conditional * upon!
registration. in such ‘a list, thus making
registration mandatory. In my view t.he_i;'g
are good reasons for taking the view thag
the provision merely creates an: optiop
(onc need only consider the - relevap

phrase in paragraph (2): “contractors:

may”), in other words that the purpose
of the provision is to simplify.; fox
interested contractors  the process: Off
producing evidence for the purposestoff
the directive. It is quite certain, howevess
that “such registration may not.i;
required if the contractor in question:h:
already been registered in a similar lis
his home counury; otherwise paragr;
(2) and (3) of Article 28, determiningithel
legal effects of certificates of registratioy
in official lists of other Member Stateg
would be pointless. Furthermore, it
difficult ' to = maintain  that ythe
establishment permit is an instrument 'of§
the kind with which ~Article 28.;is
concerned. This is so not only for purelj

external reasons -— - a . number ..of
establishment permits simultaneously ‘car

hardly be described as .a “list” — or
because of the fact than an establishmen
permit is required for all contractors,
other words not only for those who wis
to participate in -an award procedur
and that Luxembourg  has - apparen
never communicated to other Membez
States - the information referred tosigf
Article 28 (5). The important p mtgﬁ

fsvimply that the grant of an establ

Permit- 1o foreign contractors depends
solely on a test of “good standing”. There

'3

: &gnp“_-test of technical knowledge or
bility; and therefore only specific proof
I8f that; and of the contractor’s financial

tIndleconomic standing, make it possible

?ié\-‘parﬁcipa:c in the ‘procedure. for the

award:of a public works contract. Hence

the establishment permit alone would not

ufficer::

J(b)# A second consideration which arises
Dl¥connection with the first question
Felatesito Article 59 of the Treaty, which
fdtcording to the case-law (Case 33/74
/ ies Henricus Maria van Binsbergen
twur van de Bedrijfsvereniging voor
iMetaalnijverbeid, judgment of 3
ember 1974 [1974] ECR 1299) has
“directly applicable since the expiry
he.;transitional - period and requires
J;abolition - of restrictions on the
edom to provide services. It is also
nected  with  Direcuve 717304,
icles 1 and 3 of which likewise impose
bligation. to remove such restrictions.
ommission expressed the view that
squirement - of an establishment
it under Luxembourg law may quite
dinly. .be considered as- constituting,
Mcontractors established in  other
Intries, a restriction of that kind and
3¢t therefore it is also unacceprable by

LY . ..
ue.of the above-mentioned provisions.

1is an argument which it is hard 10
st is irrelevant that Article 1. of

IRéglement Grand-Ducal referred 10°at

ke:any distinction on the basis of na-
lity and hence does not provide for
minatory treatment. - within the

il

‘conducted by - a

gbeginning of this opinion does not -

meaning of Article 3 (1) (a) of Directive
71/304. The point is that Article 3 (1),
which dcfines the duties of the Member
States, requires not only the abolition of
restrictions which are due to differences
in ‘the tweatment - of nationals - and
foreigners, but more importantly, it also
covers, in subparagraph (c), restrictions
“existing by reason of provisions or
practices - which, ‘although applicable
irrespective of nationality, none the less
hinder exclusively or principally the pro-
fessional or trade activities of nationals
of other Member States ...”. That the
establishment permit at issue in-this case
constitutes a hindrance primarily to
conuractors” not established” in Luxem-
bourg is, however, scarcely in doubt.
They must, even to participate only once
in a procedure for the award of a public
works contract,  procurc such a
document and submit themselves for the
purpose to an administrauve procedure
foreign authority,
whereas contractors who are established
in-Luxembourg conduct all their normal
business activities on the basis of such a
permit so that in their case the restriction
of its validity 1o two years has not the
same importance which it has for foreign
contractors.

Furthermore, the objection raised by the
Luxembourg Government o the effect
that only rt%\c fulfilment of simpie, not
particular - obstructive  formaliues s
required is, in my view, not a valid one.
Even' if one does not take the view. thas
restrictions on the freedom to provide
services are abolished irrespective of the
degree of their severity, one can scarcelv
maintain that the burdens imposed by thz
requirement of an establishment permit s
wholly- insignificant and in no way liablk
‘to discourage foreign contractors from
parucipating in procedures for the award
of public works contracts.



OPINION OF MR REISCHL — CASE 76/81

(c) Finally, reference may be made to
Article 28 of Directive 71/305 which
concerns the official lists of recognized
contractors maintained by the Member
States. Paragraph (2) of that article
provides that contractors registered in
such lists may, for each contract, submit
to the authority awarding contracts a
centificate of registration issued by the
competent authority. The first sub-
parQ?raph of paragraph (3) provides that
certitied registration in such lists by the
competent bodies is to constitute, for the
authorities of other Member States
awarding contracts, a presumption of
suitability for works corresponding 1o
the contractor’s classificauon as regards
Articles 23 (a) w0 (d) and (g), 23, 25 (b)
and (c) and 26 (b) and (d). According to
the second subparagraph of paragraph
(3) information which can be deduced
from registration in official lists may not
be questioned. The third subparagraph of
paragraph (3) provides further that the
authorities of other Member States
awarding contracts are to apply the
above provisions only in favour of con-
tractors who -are established in the
country holding the official list.

It was submitted in the course of the
proceedings that such lists are in
existence both in fialy and in Belgium. In
the latter country registration is covered
by a law of 14 July 1976 which was
adapted to the provisions contained in
the directive and according to which the
criteria to be met are preciscly those set
out " in the directive, namely those
concerning “good standing” contained
in Article 23. It was also submitted that
the plainuff in the main action was
registered in such a ‘list and had
produced to the Luxembourg authorities
awarding contracts a * certificate. of
registration in accordance with Article 28
(2) of the directive.

If that is in fact the case — and it is for
the court seised of the main acuon 10
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inquire whether it is — then it is plain
that the. generally applicable (that is w
say, in the absence of special factors).
requirement of an establishment permit
under Luxembourg law the grant of

which ‘is dependent solely on proof of..

the applicant’s good standing is not
compauble therewith. This state of

affairs would be contrary to Article 28

(3) which states that centified registration:
in an official list constitutes a

presumption that the requirements of .
Article 23 (a) to (d) and (g) have been:

met. It is, moreover, inconsistent with
the second subparagraph of Article 28
(3) according to which information

which can be deduced from registration,

in official lists may not be questioned,’

and which states that additional evidence,:
may be required only with regard to the

payment of social security contributions, '

The plaintff’s registration in an official
Belgian list and its production of the
corresponding certificate under Directive
71/305 is therefore sufficient to entitle it
1o participate in a procedure for the
award of a public works contract and
accordingly there can be no question of
requiring further documentary evidence,
such as the Luxembourg establishmeit
permit, covering the same aspects as the!
certificate. ’

3. The second question raised by the.
Luxembourg Conseil d'Etat refers 1o
Article 29 (5) of Directive 71/305, which
reads as follows:

“If, for a given contract, tenders are
obviously abnormally low in relation ¢
the transaction, the authority awardin?
the contract shall examine the deuails of:.
the tenders before deciding to whom it
will award the contract. The result of:
this examination shall be taken intoy
account.

TRANSPOROUTE v MINISTER OF PUBLIC WORKS

.For this ‘purpose it shall request the
‘tenderer to furnish the necessary expla-
nations - and, where appropriate, it shall
indicate which parts it finds unac-
ceptable.

“The point to be clarified in relation to
.this question is whether the above
‘provision places the authority anwarding
the contract under 2 duty to seek clari-
‘fication from a tenderer whose tender
is obviously abnormally low before
examining the  individual items in the
tender and deciding to whom to award
the "contract - or whether there is 2

discretion not to apply the provision if

sfurther inquiries appear to serve no
‘useful purpose. The reason for the
‘question is that the defendant in the
*miain action based its assessment of the
plaintiff's tender on Article 32 of the
* Réglement Grand-Ducal of 6 November
1974 - whereby the above-mentioned
provision of the directive was supposed
<10 be incorporated into Luxembourg law.
“According to that article a tender is not
“t be considered if the price stated
“therein bears so liule relationship to the
‘works in respect of which tenders are
invited “qu’il ne permet pas de s’attendre
_raisonnablement 4 une exécution impec-
“‘cable” [that faultless execution of the
‘work cannot reasonably be expected].
“Apart from that it is merely provided
that where a tender appears to be
- “suspect” or is contested by another
participant the tenderer is to be required
+“4 présenter sans retard suivant “les
“détails de son analyse des prix d'unité
_suivant les éléments de calcul du prix de
Qi . y e R
{revient énuméré A Particle 12 sous 1 3 7
iou suivant schéma 3 lui communiqué par
‘le commettant” [to submit without delay
“the denails of his unit price analysis on
“-the basis of the factors 1o be used in
 calculating the cost price which are set
out in Article 12 (1) to (7) or on the
¢ basis of a formula communicated to him
by the awarding authority]. Since those

provisions clearly do not  reproduce -
exaclly the terms of Aricle 29 of
Directive 717305 the nauonal  coun
wishes 1o know, apparently (and nghuy)
on the assumption that that provision of
the directive is directly applicable and
takes precedence over national law, what
direct effect the directive had in this
regard. ’

In my view the very wording of the
provision which has been  quoted,
especially the use of the indicative mood,
makes it clear that the authonty
awarding the contract has a duy t
examine the indicidual components of a
tender before it makes its decisions, to
seek - suitable justification  from the
tenderer, to take the resuit thereof nto
account and to indicate which explan-
ations are to be considered to be unacy
ceptable. That is the view which the
Belgian Conseil d’Etat ‘appears to have
taken with regard to a corresponding
provision of Belgian law adopted  in
implementation of the directive (Arncle
25 of the Belgian Arréié Roval of 22
April 1977). On the other hand | do not
see how there could be any justification,
founded, for example, on the: spirit ot
the directive, for drawing a distinction
between  “normal”  siations  and
abnormal ones in which it is not
considered necessary to seek expla-
nations on the ground that the prices
contained in the tender represent a mere
fraction of the usual delivery price and
thus bear no relation to reality. In this
respect it should be remembered that a
situation which appears at finst sight o
be abnormal may create a ditferent
impression once the actual circumstances
in which a tender is made, known often
only to the tenderer, come to light. In
addition, there is no doubt that a
provision which lays down a duty of care
and is intended 1o provide procedural
guarantees for the protection  of
tenderers must be strictly interpreted.
Unambiguous criteria arc necessary in
‘he interests of legal cerainty and
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:{‘ould therefore scarcely be accepuable if  relation to reality, which merely an
ey could on occasion be ignored on 1o converting .2 clear duty 3
the basis of such vague concepts as that discretion R
of a “normal situation” or lack of .

4. Accordingly I suggest that the repl i
y I sugg ply to the questions referred b
’Luxembourg Conseil d’Etat for a preliminary rulingqshould be as followsy’?ﬁ

(a) It is contrary 10 the provisions of Directives 71/304 and 71/3055f330
authority awarding the contract to require a tenderer established
another Member State 10 be in possession of an establishment 'per
issued by the government of the Member State in which the contragg
to be awarded. -

(b) In pamcplar, no such establishment permit may be required iif 8
tendc\r\crrf 1s registered in his home country in an official list wichji®
meaning of Article 28 of Directive 71/305 and produces as evidengs
that certificate of registration in accordance with Article 28 (2) of38
directive which raises a presumption that the conditions upon whichl
grant of an establishment permit depends have been met.

(¢) Article 29 (5) of Directive 71/305 requires the authority awardin,
contract to request the tenderer whose tender, in the authority’s opi
is obvtox{sly abrormally low in relation to the transaction, to fu,
explantations for his prices before investigating their com;;osit'.io’“;
deciding to whom the contract shall be awarded. o
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JUDGMENT OF THE COURT (SECOND CHAMBER)
: 11 FEBRUARY 1982°*

Chem-Tec B. H. Naujoks
v Hauptzollamt Koblenz

- (reference for a preliminary ruling
from the Bundesfinanzhof)

N

- (Common Customs Tariff — Adhesive strip or glue)

Case 278/80

stoms Taritf must be interpreted as
ncluding a product described as
sive paper - strip” or as  “strip,
avulcanized synthetic  rubber”
nd ‘on to a spool and consisting of
Edouble-sided adhesive suip and a
: ‘paper (treated with silicone)
1g the adhesive strips which
en rolled up and which is used
1.2 way that the paper strip is
léd7ioff and theréfore does not
gere” when  the  double-sided
iesive strip is applied.

>4

Bexpression “put up for sale by
tin' packages not exceading a

- Customs Tariff — Tariff beadings — “Prepared glues” and “Products suitable
glues” within the meaning of heading 35.06 — Concept — Adbesive paper
ip of unvulcanized synthetic rubber — Inclusion — Classification of product in
ing. 35.06 B — Conditions — Package for sale by retail not exceeding 2 nct
RZEof 1 kg — Indication specifying use — Limits B

net weight of .1 kg” in subheading
3506 B is .o be interpreted as
meaning that the paper strip described
above may be regarded as a package
but that the classification of the roils
in that subheading presupposes that
they are suitable for sale by reuil

- without any additional packaging and

that the net weight of the rolls, that is
to say the weight of the adhesive
layer, does not exceed 1kg.

.. If the product cannot be put 0 any
. use other than that of an adhesive. the

package need not, for the product 1o
be. classified in subheading 3506 B,
bear any indication as to its use.
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JUDGMENT OF THE COURT
22 SEPTEMBER 1976 !

Commission of the European Communities
v Italian Republic

‘Public works contracts’
Case 10/76

Summary ‘

Directives — Mandatory nature — Time-limits — Compliance therewith
(EEC Treaty, Article 189)

The mandatory nature of directives * contained therein in order -that their
entails the obligation for all Member implementation shall be  achieved
States  to comply with the time-limits uniformly within the whole Community.

In Case 10/76

CommissioN. oF THE BUROPEAN COMMUNITIES, represented by its Legal Adviser,
Antonino Abate, acting as Agent, with an address for service in Luxembourg
at the office of Mario Cervino, Legal Adviser of the Commission, Bitiment
CFL, place de la Gare,

applicant,
v
ITaLiAN RePUBLIC, represented by its Ambassador Adolfo Maresca, acting as

Agent, assisted by Ivo Maria Braguglia, Viceavvocato dello Stato, with an
address for service in Luxembourg at the Italian Embassy,

defendant,

Application for a declaration that the Government of the Italian Republic has
failed to fulfil its obligations under Council Directive No 71/305/EEC of
726 July 1971 conceming the coordination of procedures for the award of
public works contracts (O], English Special Edition 1971 (IT), p. 682,

| = Langunge of the Case: lealian. Q
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THE COURT

cothiposed of: R e O,
s Chambarn, A N [ R XY IYIT ]
. ! ‘
M. Sarensen, ‘
Advocate General- € Reja ]
Regiattar: AL Vau Houtte

pives the following

A JoMackenae Stuart and ¥ Capotorti, Judges,

CASH 10474

| P . e
Cresident, 1L Kutscher and A, O'Keeffe, Presidents

Mettena de Wilimats, P,

Pencatoge,

JUDGMENT

Facts

The facts and the arguments put forward
by the pattiea in the ourae of the written

})mcc(lm‘c may  be  sumnuirized s
ollows;

- lac
i Pacta und proccedure

I On 26 July 1971 the Council of the
li\.tropc.:nn Communitics  adopted  two
Directives  for attaining  frecdom  of
cuiublmhl'ucm and freedom o “provide
services in-the matter of public works
contracts. The fisst, No 71/304/EEC (OJ
English Special Edition 1971 (IR} p. 675),
implements, with regard to public works
contracts, the principle of the prohibition
of discrimination based on nationality in
the matter of freedom to provide services.
The  sccond, “No  71/305/ERC [(0]]
Bnglish S’)ccinl Edition 1971 (11), p. 683),
provides for the coordination of national
procedures for the awacd of public works
contracts based on the folfow'dg basic
principles: . '
— th.il‘ni(ion of national technical
apecilications  having o diacrimi-
matory elfect (Articles 10 and ),

]
{

tao

Advertising of notices of contracts on
the Community level by publication
in  the  Officinl = Journal of the
l!uropcnn_ Communitics (Article 12);

— Introduction. of objective criterin for
the aclection of undertakings and the
award  of contracts by - national
ndmmm(rpliom (Articlc 23 o seq.);

— Introduction of a procedure designed
o cnsure  that these principles are

9bscrvcd,’ particularly through. the
intervention of the dvisory
Committee - set u by  Council

Decision No.71/306/EEC of 26 Jul
1971 (OJ, English Special tion
1971 (1), p. 69.%. pecial Bdition

The directive was devised to bring into

linc the law of the Mcmber States on this

matter and required the Member States

to adopt the measures  necessa to

::c:;glty‘_wit]» it \lavilhin twelve months of
ification; thi i ired:

Jaty 1995 is period expired -on 29

l7. By 2 Llaw of 2 ‘February 1973, the
tahwa - legisluture  prescribed  the *Rules
relating 1o the procedures for the award

COMMISSION » TTALY

of - public' contracts by restricted
tnvitation to  tender’  (Norme  aui
procedimenti di gara negli appalie. di
opere . pubbliche - mediante  licitazione
privata, Gazzotta Ulliciule ol 24 tebivary
1973, No 51). The Commission took the
view that this Law did: not fulfil. the
objectives of Directive No 7 1/7305/HICC
and by a lctter of 10 June 1974, puisuant
to Article 169 of the EEC Treaty, invited
the Italian Government to submit its
obsorvations. within 30 days uf teccipt of
the said letter.

.

By a letter. of 5 July 1974 from- its
Permanent Represcntation, the Italian
Government conveyed 1w the
Commission a draft bill intended: to
implement the Community rulen ‘fully’,
Wh?ch. according to the Commission,
satisfied to a large extent the conditions
laid down by the directive in question.
As this bill had not yet been pasied in
March 1975, the  Commission, by ‘a
reasoned opinion of 1 April 1975, invited
the Ralinn  Republic - to  adopt the
necessary measures within a month.

By a letter of 29 April 1975 from the
Permanent Representation, the ltalian
Government conveyed o the
.Commission -the bill “presented to  the

Chamber of Deputics on 1 August 1974,

catitled: - ‘Rules - of adapting pracedures
for the award of public works contracts to
the - directives. of the  Buropean
Community’ (Norme di - adequamento
delle - procedure di. aggiudicazione degli
appalt di’ lavori pubblici alle diretuve
della  Comunita - Europea) a text
corresponding te the draft bill sent to the
Commission on 5 July 1974. At the
same time an assurance was given - that
the Office: of the President of the
Council of Ministers, the Ministry of
Construction  and  the  Minintty - for
Poreign Affairs would miske cvery clfort
to set in motion the procedure for the
passing of the bill by Parliament.

The application dated 30 Junuary 1976
was lodged at the: Court- Registry on -5

.- Pebruary 1976. .

The written procedure followed the
normal contac: Upon heating the tepont
of the hudge Ruppontens and the views ot

Ahe Addvorate Coeneral, thie Cont decadedd

to open the aal paocedie withont any

preparatory inguiry.

[§] Condlustons ut tho paiticos

The Commission claimes that the Court

shoulit:

(8) declare thut the lalian Kepublic s
failed to fulfil its obligations under
Council Directive No 71/305/EEC of
26 July 1971, (‘mu'rming the
coordination ol proveduies foe the
award of public works contracts;

(h) order the Ttalion Republic to pay the
COnts.

In itn defence, the haling Government
sets out its point of view, but doea not
however - submit any conclusion - on the
issues of the action.

Il — Submissions and
ments of the parties

ill}.{l?'

1u the sulnnission ol the Comsernn,
first of all the ltlinn Republic tailed 10
fulfil ita obligation to cnuct bicfore 29
July 1972 the measures necessary-to give
effect 1o the directive wincd, - turthermore,
law No 14 of 2 Vebiumy 1974 only
fultitlled  1ts  obligations
directive very incompletely.

uinder - that

Indeed:

(n) wheteas the directive apiphies 1o all
yrocedures for the award ot contradts,
oth ‘open” and ‘restricted’ (Article: 5),
the llinn  Law applics only. to the
eocedure: for - awanrd by resticted

mvitation to tender, tepned
licitzione privata’,

(b) Article 29 (3) of Directive No
71/305/EREC - provides  for  the

wogressive abolition of  the. Talan
snonyiona envelope’ procedure, bat
the lislisn Law uuL'n ner ention o
thin subject;
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(c) The second ph of Article 12 of
the dincnpv:“g‘;mvides for the
publication of notices of contracts in
the Official Joumal of the Euro-
> Communities: the Italian Law
imits itself (Article 7) to providing
for the publication of notices in the
Official  Journal of the Italian
Republic;

(d) In Articles 16 (d) and 17 (a) the
directive lays down the obligation to
indicate the time-limit for the
completion of the works. The Italian
Law  makes no provision in this
connexion;

(¢) The criteria for qualitative selection,
specified as essential in Articles 20,
24, 25 and 26 of the directive
(vocational aptitude, financial and
economic standing and technical
knowledge or ability), which must be
observed by the suthority awarding
contracts, are not mentioned in the
Italian Law, which thus maintains the
wide discretionary powers conferred
on authorities awarding contracts by
the previous provisions;

(f) Under the last paragraph of Article
15 of the directive, requests for
panicig:u'on and invitations to tender
may made by telegram, telex
message or telephone. As the Italian
Law makes no mention of this
subject, the Commission is of the
opinion that the prohibition on
'lmf;lﬁyng by telegram is still in force
in 3

(8) The ume-limit fixed by authorities
for receipt of requests to participate
must - not, according to the direc-
tive (first paragraph of Article 14) be
less’ than twenty-one days from the
date of sending the notice of
contract; the Italian Law limits jtsclf
to providing a minimum time-limit
of 10 days from the publication of
the notice;

(h) The Italian Law does not lay down
any obligation formulated in~ Article
29 (S) of Directive No 71/305/EEC to
jusufy to the Advisory Committee the
rejection of tenders considered to be
too low.
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The Italian  authorities  moreover
implicidy accepted the findings of the
- Commission and realized the need to
adjust the Iulian legal system to the
Community provisions, as is shown by
the existence of the bill submitted to the
Chamber of Deputies on 13 August 1974
and not yet passed.

As appears from the judgment of the
Court ?:?justice of 21 ,jursazn 1973 (Case
79/72, Commission v Italian Republic
{1973] ECR 667 at p. 672) the failure to
observe the time-limit laid down first by
the Directive (29 July 1972) and
subsequently by the reasoned opinion (1
May 1975) constitutes a serious failure by
a Member State to fulfil its obligations.

In its defence the Iulian Government
points out that the bill presented to the
Chamber of Deputies on 13 August 1974
is designed to amend existing law to the
e;zitcnt necessary to put the directive into
eltect.

It was for reasons of legal certainty that
the = provisions of the directive were
reétemted in a Law, a procedure which
offers greater tees but takes longer.
The Italian mment hopes that gtlcxc
bill will be as soon as possible, so
that the subject-matter of the action may
be considered as having ceased to exist.

In its reply the Commission points out
that the defendant does not challenge the
validity of the submissions = and
conclusions formulated in the
application. It stresses, as has already

n done in the reasoned opinion of 1
April 1975, that Bill No 321 submitted
to the Chamber of Deputies on 13
August 1974 would in g¢  measure
satisfy, both as to substance and as to
form, the conditions set by Council
Directive:. No 71/305. The Commission
acknowledges that the nature of the
Iealian [l,fsﬂ System is such that it is
impossible to carry out the aecessary
amendments and adj & in national
law by any instrument other than 2 Law:

COMMISSION v ITALY

no possibility exists of adopting lesser
:?easures, tysuch as aﬁinisu'auve
measures.

It observes however that the choice of
form and methods for giving effect to
Community - directives left to national
authorities by Asticle 189 of the EEC
Treaty is subject to limitations. One
limitation of an external kind is
constituted by the subject-matter of -the
directive If for example the directive is
aimed at circumscribing the extent of the
discretionary power of public authorities,
the national measures for givinﬁ effect to
it inevitably have the nature of legislative
acts, that is to say, acts which are
mandatory and Dbinding on the
sdministration and capable of creating
rights for individuals which are
enforceable in a court of law. One
limitation which might be described as
‘internal’ is constituted by the state of
national substantive law governing the
subject-matter of the directive. The
choice of the methods used to adjust the
internal legal system will be conditioned
by the form of the instruments already in
existence; the choice will have to obey
the principle of the hierarchy of the
sources of law in force in each national

legal system.

It follows from these considerations that
an - instrument having force of law
appears to constitute the only method
capable of allowing proper application of
Directive No 71/305.

If it is true, as the Italian Government
states in its defence, that other Member
States have not considered it appropriate
to give effect to the directive by way of
legislation, it should however be obscrvgd
that, on the practical level and as to its
substance, the directive is nevertheless
applied in those Member States.

Whilst  joining with the  lalian
Government in  hoping for the
immediate passing of Bill No 3219 by
both Houses, the Commission feels that
it must emphasize the seriousness of the
infringement . committed by the ltalian
Republic.  Directive ~ No  71/305
introduces machinery appropriate to
stimulate effective competition between
undertakings in the Community, by
coordinating procedures for the award of
public contracts. Failure to put it into
effect hinders' and delays the process. of
interpenetration in the sphere of public
works contracts.

The Italian Government did not lodge a
rejoinder.

In the oral procedure, on 6 july 1976,
the parties enlarged upon the arguments
put forward in the wntten procedure. At
the request —of the Court, the
Commission produced a list of the
measures taken in the Member States to
give effect to Directive No 71/305/EEC.

The Advocate-Gencrai delivered  his
opinion at the hearing on [3 July 1976.

Law

an application which was received at the Registry on 5 February 1976 the
gyommis};?on has brought before the Court under Article 169 of the EEC
Treaty an action seeking a declaration that the Italian Republic has failed to
fulfil its obligations under Directive No 71/305/BEC of the Council of 26
July 1971 (O}, English Special Edition, 1971 (II), p. 682).

svsn

>
N



JUDGMENT OF 22.9. 1976 — CASE 10/76

In conjunction with Dircetive No 7 1/304/BEC of the same date concerning
the abolition of restrictions on freedom to provide services in respect of
puplic works contracts, Directive No 71/305/EEC seeks to coordinate the
national procedures for the award  of these contmets, Under -Article 32
Member States were' to adopt the measures necessary to comply with the
ditective within twelve months of its notification to them, which  period
expired on 29 July 1972.

Subscquent 0 this  ditective  the Maltan Republic adupted the Law ot
2 Pebruary 1973 relating to the procedures for the award of public contracts
by restricted invitation to tender (licitazione privata) the text of which was
conveyed 10 the Commisston on 16 August 1973,

In application of Article 169 of the EEC Treaty the Commission, however,
infored the ltalian Republic by letter ol 10 June 1974 that it comsidered
that the obligations arising from the abovementioned directive had not been
satisficd by the adoption of the Law.

tn the first place it was claimed that ‘the defendant -had excluded from- the
scope of the Law procedures for the award of public works contracts other
than by restricted invitation to tender::

Sccondly, it was alleged that the defendant had not complied with Article 29
of the directive whereby the [talian ‘anonymous envelope’ procedure had to
be abolished by 29 July 1975 or 29 July 1979 according to the cstimated
value of the contimet an the Lalion Law of 2 Februnry 1973 made no provision
i this respect,

In addition, under Article 12 of the directive, authorities awarding contracts
wht wish (o awaud a-pablic wodka contract by open or reatrietesd procedure
must make their intention known by means of a notice published in the
Official Journal of the Communitics whereas the Italian Law limits itself to
-providing for the publication of a notice in the Official Journal of the lualian
Republic. : .

The ltalian Law does not contain. the provisions referred to in Articles 14, 15,
16 and 17 of the directive ~concerning the time-limit . for the receipt of
requests 1o participate, - the form required for tenders and the compulsory
indication of the time-limit- for the completion of .the works -put: out to
tender.
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Finally, Articlen 20, 24,°25 nind 26 al-the ditedtive lay dowi ihe o ttetia tor
qualitative -selection which allow certain undertakings to' be excluded trom
participation in the contracts, while the Italian Law contains no provision to
this effcct and retning the wide discretion conferred on authorities awarchog
contracts by Article 89 of the Royal Decree of 23 May 1924,

The defendant did not contest the alleged failures and, on 5 July 1974,
conveyed 1o the Comdaalon o pretiininary diaft ol o Tl T ontadaiigg e
Community -rules in full’

The draft, which —according o the Commission satistics - the  esscatial
requirements of the directive, was conveyed to the ltalian Pacliament on- 13
August 1974 but has still not been adopted with the tesult that the neacines
intended to ensure the implementation - of the directive are not yet in toree at
the date of this judgment. ‘

Article 189 of the Treaty provides that a directive shall be binding, as to the
tosult 1o bhe achieved, upon cuchi Metber State to which it da addicaaed Lt
leaves to the national authorities the choice of form and methods.

The mandatory nature of directives entails the obligation for all Member
States to comply with the time-limits contained therein in order that the
implementation shall be achicved uniformly within the whole Community.

It follows that as the ltalinn Republic has fatled 1o adopt, within - the
preseribed  period, the menntren ncceannry - 1o comply with  Ducective No
71/305/BEC of  the Council concerning the coordination of ‘procedures for
the award of public worka contracts, it has failed to folfil an-obiligation aades

the Treaty.

Costs

Under Article 69 (2) of the Rules of Procedure of the Court of Justice, the

-unsucceasful party shall be ordered to pay the conts.

The: defendant has failed in-its submissions.

‘It must therefore be ordered 1o puy the conta.
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On those grounds,

THE COURT
heeeby rulcs:

1. As the Italian Republic has failed to ado i
) pt, within the
pr‘escri.bed period, the measures necessary to comply with
Directive No 71/305/BEC of the Council concerning the
cnurdhm(h.nl of procoduros for the award of public works
contracts, it has failed to fulfil an obligation under the Treaty.

2. The defendant shall pay the costs.

»
Lecourt Kutscher O’Kceelfe Donner Mertenn de Wilimar

Pescatore Sarcnsen

Mackenzic Stuart Capotorti

Delivered in open court in Luxembourg on 22 September 1976.

A. Van Houtte

Registrar

R Lecourt

President

OPINION OF MR ADVOCATE-GENERAL REISCHL
DELIVERED ON 13 JULY 1976

Mr President, mention on the one i
hand

Members of the Court, D)ircc(ivc No 71/304 of 26 ul?ol;;;‘ll
. . ], Huglish Spoc

Soveral  Conununlty  measures - were (67]:). wl'(il': :L,l:::' :2“‘:?.:"-‘:&::&" (‘:l.
sdopted  in 1971 0 furthor  tho  romtrictions on  frecdom 6 provide
implementation  of the important  services in respect of public' works
principle of the right of establishment contracts. Next Council irective. No
snd of freedom to zsrowdc services in - 71/305 of 26 jJuly 1971 (O English
respect of public works contracts. I may  Special Edition, 1971 (I, p. 68.2). issued

& Liansalatead tissn the Liciiuan

1va6
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on .the same day, ‘concerning  the
coordination of procedurcs for the. uward
of public works contracts’ has to be
considered. - Finally roforence tmuat be

_ made to the Council Decision which was

also made on 26 [Iuly 1971 ‘setting up an
Advisory Commites for Public Works
gopmcu.’

It ‘is the second mentioned directive
which is at issue in -the present case.
Under its Asticle 32 Member States had
to adopt the measusos necossaty o
comply with the Directive within a
ﬁﬁod ‘which expired on 29 July 1972,
e Commission takes the view that the
Italian Republic has not fulfilled this
obligation, It {8 true that o law was passed
in Italy on 2 Pebruary 1973 for the
urpose of carrying out the directive. But
the Commission has submitted that this
measure is inadequate in many respects
‘= I will mention them presently.

The Commission therefore introduced
ageinst the Italian Republic a procedure
under Article 169 of the EIC Vreaty for
failure to comply with the Treaty. In a
letter of 10 June 1974 the lulian
Government was requested to submit its
observations on the representations made
by the Commission. A reasoned opinion
within the meaning of Article 169 with a
roquest that the nccessary nicusurcs be
adopted within the period of one month
was despatched on 1 April 1975. The
Commission felt itsclf compalied 1w do
i because  Italy’s  Permanent
resentative only handed over on 5
July 1974 the preliminary draft of a law
prepared by the lalian Ministry for
Construction, whereas up till then there
had been no mention of the passing of
this. law which was spparently to take
into account to a groat emtont Ditactive
No. 71/305. Pinally pracecdings were
commenced in this Court on 5 lebruar

1976, since at that time, as  laly's

Representative - informed the
Commission on 29 April 1975, a bill
corresponding to the preliminary draft
had only beon intraduced in thic Italian

- Chamber of Deputies on 13 August

1974, while the cnd of the lepgislative
procedure was not in sighe

Allow mie (o biegin iy evaluation ol the
facts of this casc by indicating bricfly in
what respects the present legal position
tn o haly ts, dn the  opbon of  the
Commission, incompatible with the said
Council dircctive,

According to Article 5 the directive
npyliﬂ 10 all procedurea for the awant of
pu Mic wotka contiacts, that bs bl to
open  procedures’,  whereby  any
intcrested  contector may tender, and
also to ‘restricted procedures’ whereby
tenders may  only  be  submitted - by
contiactoim who have biecn invited toado
so by the authorities awarding contracts.
The Italian law of 2 Februniy 197V does
not coves all this, becauae it wnly apiplics
to the restricted tendering  procedures
and completely dinegnids the a0 called
open procedures.

Under Article 29 of the directive the
ltalinn  anonymous envelope proceduses
is to be discontinued after 29 May 1975
or 29 May 1979 according to the
estimated  value of the  respective
contrnetn, The huling law of 2 February
1973  has - made  no  arrangements
whatever to that effect

Under Article 12 of the directive the
intention tn award a2 public works
contfact must be  nade haowa and
published in the Official Journal of the
Buropcan Communitics. The Italian law
in contrast only provides for publication
in the Official Journal of the halian
Republic.

According 10 Articles 14 (d) and 17 () of
the  ditective  any  thae Hint ha the
completion of the  wiaitka has 10 be
sublished. In this respect alao the ftalian
aw  does not contain the requisite
provisions.

Articles 20, 24, 25 and 26 of the directive
tefer 1o the definition ot the ciitedia fo

qualitative  sclection, winch apply (o
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contractiea who are eligible 1o patticipaie
and must be applied by the authorities
awarding contracts. " As - the lalian  law
doca - not  contain  any  cotreaponding
waovinions, . Adicle B9 of the  Royal
Jovgve of 2V May 1204 acvonding to
which mvitations to tender are sent to
persons or contractors, who appear to be
viustiable, aa atill valid in ltaly, thete in
avvandingly a very wide diciction

Undder Article 1S of the dircctive requests

fon pattivipation in contiacte o and
lnvitations 0 teidder may also be made
by telegram, telex message or telephone.
The ltalian law by comparizon. does not
provide tor such  alternatives. On  the
contrary, the - prohibition - on the
submission  of  tenders by telegram
contained inc Adidle 22 ot the Royal
Decree is sull in force.

Atticle 14 ot the directive provides that
the time-limit for the receipt of requests
to participate shall be fixed at not less
than 21 days from the date of sending
the watice. Tn conteant awnder the Halian
taw thete s w minumum tme-limit of
only ten days from. publication of: the
notiee.

Pinally Article 29 (5) of the directive is
important. It imposer on the authority
awarding contracts the duty to justify (o
the Advisory - Commiittee, mentioned at
“the beginning of my opinion, rejection of
tenders  because they are too -low. The
Italian law on the other hand only insists
on such justification in the case of the
annulment of the document containing
the award, but does not provide for any
communication to the Advisory Council
for Public Works Contracts:

‘I'he ltalian Republic against which these
proceedings -have been taken does not
dispute  any of these findings. We can
thoteluse  pracecd - on the  basis - that,
although the time-limit prescribed by the
Council directive and in the opinion
giw:n under Article 169 of  the. BEC

Y

reaty hasgexpired, the legal situation in
% ‘
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Unly - has not 0 far  conformed 1o the
provisions of the directive.

Under the syatem of the 'l'tcu?' and the
iclevant cnse-law —~ for cxample in Case

w2175 (Judgment of 26 Heluoary 1976,

Commission of the Luropean
Communities v Italian Republic — it is
an - the other hand clear that directives
impose clear-cut obligations on Member
States 1o bring about a particulur legal
situation. Under Article 189 of the EEC
Treaty only the choice of form  and
wethuda  fue  the  lmplementation  of
directives is left to national authorities.
The “casc-law in particular - emphasizes
the importance  of - complying  with
time-limits prescribed by - directives
Judgment of 21 Junc 1973 in Case
729772, Commiviion v ltalian Republis,
11923} HCR 667). H some Mcmber States
do not comply with - these time-limits
after they have cxpired the legal situation
lacks uniformity — a part-cularly scrious
mutter; in other words the disectives are
then deprived of their efficacy. Thercfore
in the field of public works contracts the
cancntinl aim of the creation of a uniform
imurket, which- would have  produced
competition between all undertakings in
the Community, could not be attatned ut
the prescribed time. The Commnission
has shown in its pleadings by reference
to- statistical surveys th: effect that this
has had in practice,

Purthermore there is in my opinion no
doubt at all that the need in Italy to set
in. motion . time-consuming lcgiaslative
proceedings in_order to implement
Dircctive No 71/305 — which .are
necessary because  the subject-matier is
alrcady governed by stattte — is no
justification for the delay which has
occurred. ‘A reference to the dates in
suention - shows  this te be true: it is

-known' that the Commission initiat®d the

procedure under Article 169 on 10 June
1974; the Italian  bhill - for the
tmplemontation  of the  directive  was
introduced in the Chamber of Deputies
on 13 August 1974. Until the delivery of
the rcasoned opinion which was not
until 1 April 1975 there would have bcen

COMMINSION v FFALY

suffic:ent tme for the completon of the
legislative procedure.  Purthermore - it
must be borne in mind that “in
rocecdings aimed at lmdinr that_ theie
Kau been an infringement of the Tieaty,
In which the lasue ls whether a Alember
State has fulfilled its obligations under
the Treaty, it is irrelevant which. agency
of the State, even If It be one that s
constitutionally Independent, wun
responsible for the intringement. The
Court laid particular cmphasis on- this

int In Case 77769 (udgment ol % May
970, Commissson of the Huropean

C.otnnsunglies v Kung.lum wof Helpaoem,

{1970] ECR 243).

Without its being necesnary theselose to
po into the guestion whethes i waned Ll
can lead  taoa jueper el .uu.'ulu‘.
implementation ot the  Counuls
directive  — it - appears that - another
moblem exmtn witly tegand 1o the Ttalian
aw ol 10 VFebruary 1962 which may be
the subject-matter of further proceedings
— it may  be  declared - that the
appelic ation hodgeeb bry the Cosmtinniscianae
well tounded.

Accordingly the Court can only find that since the ltalian Republic did not
imp!ement the Council Dircctive of 26 July 1971 in - due time, it s for the

reasons - mentioned in- the Comuisston’s  application, 1 tueach

ol s

obligations under the EEC Treaty. Furthermore the costs are to be borne by

the defendant.
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(3) Orders the parties to pay their own costs.

Mackenzie Stuart " Bosco ‘Due

Pescatore Koopmans Bahlmann , Joliet

Delivered in open court in Luxembourg on 28 March 1985.

P. Heim : A. J. Mackenzie Stuart
Registrar President
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Case 274/83

Commission of the European Communities
: v

Italian Republic

‘Directive — Coordination of procedures for the award
‘ of public works contracts’

Summary

1. Action for failure of a State to fulfil obligations — Procedure prior to the application to the
Court — Formal invitation to submit observations — Definition of the subject-matter of the
dispute — Reasoned opinion — Detailed list of complaints — Permissibility
(EEC Treaty, Art. 169)

2. Approximation of laws — Procedures for the award of public works contracts — Award o,
contracts — Criteria —- The most economically advantageous tender

‘Council Directive 71/305/EEC, Ant. 29 (1))

3. Member States — Implementation of directives — Obligation to provide information —
Failure to provide information — Fatlure to fulfil obligations

(EEC Treaty, Arts 5 and 155)

1. It follows from the purpose assigned by observance of that guarantee is ar
Article 169 of the EEC ‘Treaty to the essential - formal requirement of the
preliminary stage of the procedure under - procedure under Article 169.

* Article 169, of which the initial lewer is

- part, that the letter is intended to define  Although it follows that the reasonec

the subject-matter of the dispute and w0 opinion provided for in Article 169 mus
indicate to the Member State which is contain .a . coherent and - detailec
“invited 1o submit its observations the statement of the reasons which led “the
factors enabling it to prepare its defence. Commission to conclude that the State it
The opportunity for the Member State question has failed to fulfil one of it
concerned to submit its observations obligations under the Treaty, the Cour
constitutes.  an  essential  guarantee cannot impose such strict requirements a
required by the Treaty and, even if the regards ~ the initial letwer, which o

. Member State does not consider it necessity will contain only an initial bne
" necessary - to avail iwself thereof, summary of the complaints and there i
107.
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nothing  therefore o prevent the
Commission from setting out in detail in
the reasoned  opinion  the complaints
which 1t “has  already  made  more
generally in its iniual letter.

~

. For the purposes of ‘Aricle 29 (1) of
Directive 717305 concerning the coordi-
nation of procedures for the award of
public- works contracts the award of a
contract on the basis of the criterion of
the  most economically ~advantageous
tender presupposes that the authority
making the decision is able to exercise its
discreton in taking a decision on the
basis of qualitauve and quantative
criteria “that vary according to the
contract in question and is not restricted
solely to the quantitative criterion of the
average price stated in the tenders.

3. The Member States are obliged, by virtue

of Anicle 5 of the EEC Treary, to
facilitate ‘the achievement of ~the
Commission’s tasks whick, under Article
155 of the EEC Treaty, consist in
particular of ensuring that the provisions
of the Treaty and the measures adopted
by the institutions pursuant. thereto are
applied.
Where, for that purpose, a directive
imposes upon the Member States an
obligation to - provide information in
order to enable the Commission to check
whether ~the directive has - been
implemented effectively and completely,
the failure by a Member State to provide
the information constitutes a failure o
fulfii its obligations, even “if the
Commission was, in fact, able 1o obtain
information regarding the implementing
provisions adopted by that State.

OPINION OF MR ADVOCATE GENERAL LENZ
delivered on 13 February 1985 *

Mr- President,
Members of the Court,

A. This case concerns the implementation
in lwaly of Council Directive 71/305/EEC
of 26 July 1971 concerning the coordination
of procedures for the award of public works
contracss. (Official Journal, English Special
Fdition 1971 (11), p. 682).

‘That directive was. also at-issue in Case
10/76.' On that occasion its. contenis were

° Translated from the German.

b judﬁnnu of 22 Sepiember 197651 Case 12776 Commusion
of ihe Furopean C sities v {raitan Repuoiic {19763 ECR

1359
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considered in detail so thau it is sufficient
for me here merely to refer to that case.

A first Law on the subject was adopted in
Italy on 2 February 1973. That Law was at
issue in the earlier proceedings, which cul-
minated ‘in a declaration that, by failing to

.adopt the - measures- necessary to comply

with’ Directive 71/305 within the period of

12:months from its notification as laid down

in Article 32, namely by 29 July 1972, the
Italian ' Republic had failed 1o fulfil an
obligation under the EEC Treaty.

A further law -was-adopted on-.8 August

1977 which, according to the Commission,

COMMISSION v ITALY N

correctly  implemented the directive in
Italian law.

However, the matter did not rest there. On
10 December- 1981, the legal position was
altered by Law No 741 in such a way that
the Commission, when it received notice
thereof, came o the conclusion that various
provisions of the Law were inconsistent with
the aforementioned directive.

By a telex message dated 7 April 1982, the
Commission notified its views to the Italian
Government and asked it to submit its
observations. Since no. observations were

submiued, the Commission, by a leuer.

dated 17 December 1982, instituted
proceedings under Article 169 of the EEC
Treaty. The letter set out which . provisions
of the Iualian Law of 10 December 1981
(namely Article 9, the first, third, fourth and
fifth paragraphs of Article 10, Articles 11
and 13 and the second paragraph of Article
15 (2)) were allegedly contrary -to: which
provisions of the directive and contended
that, by failing to communicate the text
of the aforementioned Law  to the

Commission, the Italian Government had

failed-to fulfil its obligations under Article
33 of Directive 71/305.

In a written reply dated 2 February 1983,

“the Italian Government accepted -most of
the Commission’s allegations and pointed -

out that a draft law to amend the Law in
question had already been prepared.

The Commission on examining a copy of
that draft law sent to it, came ‘to the
conclusion that, if the draft law  were

adopted, ‘it would meet some of ‘it

complaints -but others would not be -saus-
factorily dealt with. In any event.on 2
August . 1983, it delivered - a  rcasoned
opinion under Arucle 169 “of the EEC

Treaty because ‘at that time the legislative

process had still not been completed. Fur-
thermore, because the lualian :legal
provisions were not amended within 5\:
period laid down in that reasoned opinion,

the Commission brought the matter before

the Court of Justice on 10 December 1983
and sought a declaration that, by adoptin

certain provisions for the implementation of
Directive 71/305 and by failing to notify the
Commission of the main provisions of
Laalian law concerning the award of public
works contracts, the Tialian Republic had
failed to fulfil its obligations under the EEC
Treaty.

During the wriwen procedure before the
Court of Justice the defendant accepted that
several of the complaints were justified
(namely those: relating to the third, fourth
and " fifth paragraphs of Article 10 and
Article 13 of Law No 741). Conversely the

Commission, after noung the lualian-

Government’s explanations, conceded that
some of its complaints could not be upheld
{namely those relating to Article 11 and, in
part, to Article 9 of the said Law).

During the oral procedure. it was further

learnt that Law No 687 amending Law No .

741 and the provisions relating to pro-
visional security and advertising had been
adopted “on & October 1984, Most of the
remaining points in dispute have, accordi;}f
to the Commission, thereby been resolved.
Al that is “now outstanding s the

“application for a declaration that the Iralian
Republic has failed to fulfil its obligations -

under the EEC Treaty as regards the
criterion for the award of contracts {whicr
was dealt ‘with in the first paragraph e
Article 16 of “iz= Ne 741 and which

. ® 1079
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pursuant 1o Law No 687 was provided for
in virually identical terms in the amended
version of subparagraph (b) of the first
paragraph of Article 24 of the Law of 8
August 1977) and to its failure to comply
with Article 33 of the directive after the
adoption of Law No 741.

The lulian Government denies both those
complaints.

B. It is that dispute which now falls to be
considered.

1. Against the first of those complaints,
the defendant relied during the oral
procedure primarily on an objection of
inadmissibility.

According to the Italian Government, in the
leuer insututing the procedure it is alleged
only that the contested first paragraph of
Artcle 10 of Law No 741 (which inserted in
Article 24 of the Law of 8 August 1977
concerning the criteria for the award of
contracts the further provision that a
contract could also be awarded w 2
tenderer whose tender corresponded to or
came closest to the average of those tenders
in the lower half of the scale between the
lowest and highest tenders), was contrary to
Article 29 (3) of the directive which
provides that:

“The price criterion  as - calculated - in
accordance with current national regu-
lavons (Iralian “anonymous envelope”
procedure) may be retained for a period of
three years following expiry of the time-
limit laid down in Article 32 for contracts
whose cstimated value does not exceed
10 000 000 units of account, and for seven
years from the date for contracts whose
estimated value is between 1000000 and
2 000 000 units of account.”

That - apparendy occurred, -according to
the Commission’s aforementioned leuer,
because Aricle 4 of Law No 14 of 2
February 1973 (1o which  the - contested

1080

Article 10 refers) itself refers to Article 1 .(d)
of the Law of 2 February 1973 which
Erovides for secret tenders to be examined
y reference to the average value within the
meaning of Article 4. However, in it
rcasoned  opinion  (and  during the
proceedings before the Court) - the
Commission has exclusively taken the view
that the criterion for the award of contracts
did not correspond to any of the criteria
laid down in Article 29 (1) of the directive
and was therefore inconsistent with that
provision which provides that:

‘The criteria on which the authorities
awarding contracts shall base the award of
contracts shall be:

cither the lowest price only;

or, when the award is made to the most
economically advantageous tender, various
criteria according to the contract: e.g. price,
period for completion, running ‘costs, prof-
1ability, technical merit.

According to the case-law, that is not
possible. It has been held that the letter
instituting proceedings must define . the
subject matter at issue in order that the
Member State concerned may defend itself
in good time. No further causa petendi may
therefore be introduced at a later stage of
the procedure, that is. to say it is not
possible to cite a further legal provision in
support of a complaint. If the Commission is
changing its application in that manner,
thereby making a claim which was not
contained in  the letter - instituting the
procedure, that must be rzgarded as
inadmissible and, as has also been
established in the Court’s judgments, such
an action cannot become admissible by
virtue of the fact that the Member State
concerned has entered into a dispute with
regard to the complaint as. zmended in the
reasoned opinion.

' COMMISSION v ITALY

Even if such an atitude appears excessively
strict-and formalistic, it seems to be correct

according to the earlier case-law from

which it may be deduced that in

roceedings under Article 169 of the EEC

reaty the letter instituting the proceedings
is of great significance in defining the
factual and legal ambic of the subjeci-mauer
at issue: Its purpose is to give the Member
State concerned an opportunity to defend
itself; only to the extent that such an oppor-
tunity has been given, with regard to the
factual and legal arguments, down a proper
preliminary administrative procedure  exist
as a pre-requisite for the commencement of
proceedings before the Court and therefore
only those matters which have already been
raised in the administrative procedure may
be considered in the proceedings before the
Court.

Furthermore, 1 twake the view that the
judgment in Case 254/83? referred to by
the Commission did not bring about a
decisive change in the case-law even though
it was declared in that judgment (as was
alleged in the reasoned opinion) that the
defendant had failed two fulfil its Treary
obligations by failing to adopt the measures
in question and also by failing to notify the
Commission thereof, despite the fact that
the letter instituting the procedure merely
alleged. that the Commission was not
notified of the measures which the Member
State was under a duty to adopt: For in that
case it may well have been concluded that,
regardless of its actual wording, the leuer
instituting  the procedure ‘?so related
impliedly to the failure to adopt the
measures which had not been notitied. In
addition it would have been absurd, once it
became apparent that the Member State had
failed to adopt the measures in question
and not merely failed to notify them,
nevertheless to limit the judgment to the

2 — Judgment of 3 Ociober 1984 in Case 254/83 Commission
;{” £Enropean Communities ¢ lialian Republic {1984} ECR

latter failure, which without the first is lef:
hanging in the air, as it were.

In the case now before the Court it is a
undeniable fact that in the leter instituting
the proceedings, the lualian provisios
complained of and specified as the subject
matter was judged only in the light o
paragraph 3 of Arucle 29 of the directiv
and that the Iwalian Government's respons
related ‘to that provision alone. It is als
clear on the other hand that the complair
first raised in the reasoned opinion that th

first paragraph of Article 29 of the directiv

had not been complied with is a completel
different claim and that the lualia
Government was not able to make an
submissions: thereon during the admir
istration procedure precisely because th
Commission had referred expressly only t
Article 29 (3). Since the preliminat
administrative - procedure has not bee
conducted . properly the application for
declaration that the first paragraph «
Article 10 of Law No 741 is contrary 1
Article 29 (1) of the- directive cannot t
regarded as admissible. v

Furthermore, since according to -t}
aforementioned case-law the question is or
relating to admissibility, it is a mauer fi
the Court to decide of its own motion; it
therefore irrelevant that the Tali
Government drew attention to the mau
for the first. time only during the or
procedure and only then raised an objectic
of inadmissibility.

2. In view of that conclusion in relation
the first of the remaining two points
issue, I turn now to consider, as a seconda
matter and fairly briefly, the questic
whether the Commission's objection

relation to the first paragraph of Anicle

of Law No 741 is justified or whether t
Italian Government is correct in its vic
that the said provision (which was su

o 10
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stantially ‘retained in the Law of 8 October
1984 — a fact which is of course not now in
dispute) is wholly in conformity with Article
29 (1) of Directive 71/305.

As has already been. pointed out, the
provision in_question added to Article 24 of
the Law of 8 August 1977 (which provided
as criteria for the award of contracts () the
lowest price and (b) the most economically
advantageous tender) the further criterion
of the average price calculated on the basis
of the average of those tenders in the lower
half of the scale between the lowest and
highest tenders (which is the method of
calculation referred to in Article 4 of the
Law of 2 February 1973).

The Commission takes the view that that
provision does not correspond to the
criterion referred -to in the first subpara-
graph of Article 29 (1) precisely because it
does not refer 1o the lowest price; it also
contends that it does not comply with the
criterion of the most economically advan-
tageous tender laid down in the second
subparagraph of Article 29 (1) because that
provision basically covers only qualitative
and not purely quantitative criteria; if price

is to be 2 relevant consideration then it can’

only be- so as one- of severa/ factors to
be considered in taking a  discretionary
decision.

In reply to the Commission’s argument the
Iralian = Government . contended  that in
reality the provision in question, contrary to
the Commission’s belief, did not add a third
criterion for the award of contracts and fell
completely within the scope of the second
subparagraph of Article 29 (1). That view is
based on the fact that in that subparagraph,
factors: which are certainly not exclusively
qualitative criteria, such as the ‘period of
completion’, are of significance. Price is also

1082

expressly mentioned as a factor 1o be taken
into - account and = there is certainly no
compelling reason to conclude that price is
only of importance in conjunction with
other factors. In fact the contested provision
lays down a yardstick for calculating the
most  economically advantageous price
because the function of the price in that
provision-is different from its function in the
first -subparagraph of Article 29 (1): the
correct market price is determined by that
method, which, by excludin, extrcmery low
tenders ~which  can hardly be regarded as
serious, ensures that the contract is awarded
to a tenderer who may be relied on to carry
out the work correctly.

In the light of the wording and scheme of
the directive 1 consider that the view taken
by the Commission. contains the better
arguments. It is obvious that only two
criteria for the award of contracts are

- provided for in the directive. If the sole

factor is price, the first subparagraph of
Article 29 (1) clearly provides that only the
lowest price is to be taken into account and
no other. However, inasmuch as the price is
also relevant under the second subparagraph
of Article 29 (1), that is to say in connection
with the most economically advanuageous
tender, the intention must be that in that
context price is not to be taken into account
in tsolation and by way of derogation from
the  first subparagrapK — which would
hardly be comprehensible — but only. in
conjunction with the other factors (such as
period for completion, running costs and so
on) which must be assessed when a dis-
cretionary decision is taken. That view is
supported not least by Article 29 (2) which

;lays down what information is to be

provided when the second subparagraph of
Article 29 (1) is applied: it provides that a//
the - criteria -applied to the award, where
possible in descending order of importance,
are to be stated. That does in fact show that

‘a number of criteria fall to be considered

under the second subparagraph of Article 29

-(1). Thus a tender can hardly be “the most

COMNISSION v ITALY ) !

economically advantageous tender’ if it is
determined on the basis of the average of
those tenders in the lower half of the scale
between the lowest and highest tenders.

Even if the Italian Government’s argument
that the advertising authority may be parti-
cularly concerned to exclude extremely low
tenders (because they are often not serious
and give rise to doubt whether the work
involved will be completed - reliably) is
accepted, it is certainly not necessary to
derogate from the scheme of the directive to
achieve that purpose as was done in ltalian
Law No 741. On the contrary, account may
be taken of that aim by laying down
minimum prices, which is, according to the
Commission’s submission, a quite customary
practice in Italy. I do not accept the
counter-argument that that might give rise
to difficulties since the price level may
change considerably between the invitation
to tender and the completion of the project
due to inflation. In fact that problem may be
mitigated by speeding up somewhat the
procedure which does not necessarily have
to take up to a year, as is apparently often
the «case in Italy. Furthermore, the
administration should be equally able, when
laying down a minimum price, 1o make an
alrcl)wance for inflation over a  relatively
short period, as is expected of the under-
takings submitting tenders; on the basis of
whose. tendered prices, “according to the
contested  provision, an average price is to
be determined as. the price -which most
closely = corresponds to the - market
conditions. ~

If it were in fact considered appropriate to
give a  judgment on that part of the
appliation; it should be declared that the
first paragraph of Article 10 (1) of Law No
741 1s  incompatible with the first subpara-
graph of Article 29 (1) of the directive and
that it ‘does ‘not comply ~ with the
requirements of the second subparagraph of

‘Article 29 (1). It should also be recognized

that the Commission has an interest in such
a declaration cven after the repeal of Law
No 741 because the Italian Government has
substantially - retained  the - contested.
provision in Article 2 of the Law of &
October 1984.

3. The second remaining é)oim at issuc
relates 10 Article 33 of the directive which
provides that:

‘Member States shall ensure that the text of
the ‘main provisions of national law which
they adopt in the field covered by this
directive is communicated to the Com-
mission.’

Since " this point. does not involve the
question of -admissibility, it may be dealt’
with quite briefly.

There is no doubt that the lialian Law of
1981 falls within the scope of Aricle 33 of -
the directive because it was obviously
adopted in a field covered by the directive
and even to some extent amends legislation
that was in conformity with Community law
in a-manner at vaniance with Community
law. Furthermore, it is not disputed- that the
Italian Government failed to communicate
the text of that Law to the Commission. It is
therefore = clear” that Artcle 33 of the
directive has been infringed and that it was

- correct for a procedure under Article 169 of

the EEC Treaty to be instituted.

It is not possible to argue that the breach
relates only to a very minor obligation. The
purpose ot provisions such as Arucle 33 is
absolutely clear:-thev help the Commission
to monitor the implementation of directives
which otherwise, .in view of the large
numbers of such Cammunity acts, ‘wouid
not be ‘sufficiersi- effective 1o cover wn

N foR3
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‘legal systems with provisions - whose
significance is often difticult to assess. In
this context I refer the Count w0 its
judgment in Case 96/81.° In that case,
whose subject-matter was similar to that in
this case, it was emphasized that the
- Member States are obliged, by virtue of
Artcle 5 of the EEC Treaty, to faciliate the
achievement of the Commission’s tasks. The
Court went on to say that the directive
which was the subject of that case imposed
_an obligation to provide information; that
information had 10 be clear and precise and
indicate  unequivocally the  relevant
provisions, for otherwise the Commission
would not be in a position to check whether
the Member State had effectively and
completely implemented the directive.

Finally, it is also clear that the fact that the
Commission became aware of the contested
provision of Italian law in some other way
— although only in March 1982 — did not
remedy the aforementioned. breach, that is
to say does not justify the breach. Fur-
thermore, it goes without saying that, in
view of the significance of the contested
provisions, the Commission is quite right to
seck a declaration that the Italian Republic
has failed o comply therewith in order to

draw auention, once again, to the
importance of such provisions.

4. Finally, a few words must also be said
with regard to the costs of the action.

It must be recalled first that the eight
complaints originally made against it (one
of which was divided into two parts), the
Italian Government immediately recognized
that three were justified and amended the
relevant Italian law accordingly in October
1984 — which it also did in relation to one
and a half of the other complaints. It is of
importance also that the Commission had to
admit that one and a half complaints were
unjustified and lastly that one complaint
must be declared inadmissible on the ground
that the preliminary  administrative
procedure had not been conducted properly.

In those circumstances, it can hardly be said
that the Commission’s applicauon was
essentially successful and 1 do not consider
it to be jusufied w order the Italian
Republic 1o pay the whole of the costs of
the action. It would be more appropriate to
order the Italian Republic to pay half of the
Commission’s costs and the whole of its
own.

5. - In view of the foregoing, I propose that the Court should:

Dismiss as inadmissible the application for a declaration that the first paragraph of
Article 10 of the Italian Law of 10 December 1981 is contrary to Article 29 (1) of

Directive 71/305;

Declare that, by failing to notify the Commission of the text of the Law of 10
December 1981 after it had been adopted, the Italian Republic has infringed

Article 33 of the said directive;

Order the Commission to bear half the costs incurred by it ‘and the Italian
Republic to pay the other half of the Commission’s costs together with its own.

¢ — Judgmens of 25 May 1982 in Casc 96/81 Commission of the
Enropean Communities v Kingdom of the Netherlands [1982)
ECR 1791.
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JUDGMENT OF THE COURT
28 March 1985 *

In Case 274/83

Commission of the European Communities, represented by Alberto Prozzillo
acting as Agent, with an address for service in Luxembourg at the office o
Manfred Beschel, a member of its Legal Service, Jean Monnet Building
Kirchberg,

applicant

v

Italian Republic, represented by Arnaldo Squillante, Head of the Department fe
Contentious Diplomatic Affairs, acting as Agent, assisted by Ivo Braguglis
Awvocato dello Stato, with an address for service in Luxembourg at the lalia

Embassy,
defendan

APPLICATION for a declaration that, by adopting certain provisions concernin
the award of public works contracts and by failing to notify the Commission of th
main provisions of national law which it adopted in the field covered by Counc
Directive 71/305/EEC of 26 July 1971 concerning the coordination of procedur
for the award of public works contracts (Official Journal, English Special Editic
1971 (II), p. 682), the Italian Republic has failed to fulfil its obligations under tt
EEC Treary,

THE COURT

composed of: Lord Mackenzie Stuart, President, G. Bosco and O. Due, Presiden
of Chambers, P. Pescatore, T. Koopmans, K. Bahlmann and R. Joliet, Judges,

Advocate General: C. O. Lenz
Registrar: P. Heim

%%

gives the following

* Language of the Case: lulian.
*<_ after hearing the Opinion of the Advocate General delivered at the sitting on 3 February 1985,
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JUDGMENT ‘OF 28. 3. 1985 — CASE 274/83
JUDGMENT

(The account of the facts and issues which is contained in the complete text of the
judgment is not reproduced)

Decision

i

By application lodged at the Court Registry on 16 December 1983, the
Commussion of the European Communities brought an action pursuant o Article
169 of the EEC Treaty for a declaration that, by adopting certain provisions
~concerning the award of public works contracts and by failing to notify the
Commission of the main provisions of national law which it adopted in the field
covered by Council Directive 71/305/EEC of 26 July 1971 concerning the coordi-
nation of procedures for the award of public works contracts (Official Journal,

English Special Edition 1971 (1II), p. 682), the Italian Republic has failed to fulfil
its obligations under the EEC Treaty.

On 26 July 1971, the Council -of the European Communities adopted two
directives for attaining freedom of establishment and freedom to provide services
in relation to public works contracts. The first, Directive 71/304/EEC (Official
Journal, English Special Edition 1971 (II), p. 678) implements, with regard to
public works contracts, the principle of. the prohibition of discrimination based on
nationality in the matter of freedom to provide services. The second, Directive
71/305/EEC (Official Journal, English Special Edition 1971 (II), p. 682), provides
for the coordination of national procedures for the award of public works
contracts and lays down in particular:

Common advertising rules (Article 12 et seq.);

Common rules on participation (Title IV) comprising the introduction of objective
criteria both for qualitative selection of undertakings (Article 23 et seq.)) and for the
. award of contracts (Aricle 29).

In-its judgment of 22 September:1976 (Case 10/76 Commission v Italy {1976] ECR
1359) the Court held that by failing to adopt, within the prescribed period, the
measures necessary to comply with Council Directive 71/305, the Italian Republic
had failed to fulfil an obligation under the Treaty. On 8 August 1977 :he Italian
Republic adopted, in response ‘to that judgment, Law No 584 (Gazzetta Ufficiale
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[Official Gazette] No 232 of 26 August 1977, p. 6272), which in the Commission’s

opinion duly implemented the direcuve.

On 10 December 1981, the Italian legislature adopted lLaw No 741 concerning
‘supplementary rules to speed up procedures for the performance of public works’
(Gazzetta Ufficiale No 344 of 16 December 1981, p. 8271). Since the Commission
considered that severa! of the provisions of that Law, especially Articles 9, 10, 11,
13 and 15, infringed in particular the provisions of Directive 71/305 concerning
the publication of contract notices in the Official Journal of the European
Communities, proof of the financial, economic and technical capacity of the
contractor and the criteria for the award of contracts and that, moreover, by
failing to notify it of the text of that Law, Italy had failed to fulfil its obligauons
under Article 33 of the directive, it requested the Italian Government, by a leuer
dated 17 December 1982, pursuant to Article 169 of the EEC Treaty, to submit its
observations with regard to the eight allegations therein contained within two
months of receipt of the letter.

By a leuter dated 24 February 1983 from its Permanent Representation, the Italian
Government admitted that the complaints with regard to the third, fourth and fifth
paragraphs of Article 10 and Article 13 of Law No 741 were justified but
contested the allegations with regard to Article 9, the first paragraph of Article 10
and Article 11 and the first sentence of the second paragraph of Article 15 of the
Law. The Italian Government sent to the Commission, in an annex to.that letter,
the text of a preliminary draft law drawn up by the Minister of Public Works in
response to the requests made by the Commission.

Since the Commission took the view that it was unable to take that preliminary
draft law into account in so far as it amounted merely to ‘a vague and incomplete
intention on the part of the competent authorities to comply with the provisions of
the directive’, it delivered a reasoned opinion dated 2 August 1983 which repeated .
all the complaints which had already appeared in its iniual letter. In that opinion,
the Ialian Republic was invited to -adopt the necessary measures within one
month. :

By a telex message dated 27 September 1983, the Italian Government, in response
to the reasoned opinion, informed the Commission of the inwention of the Minister
of Public Works to lay the aforementioned draft before s« Iralian Parliament

No
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once again since it had lapsed at the end of the previous legislative period. Since
no further steps were taken the Commission decided to bring an action before the
Court.

Law No 687 amending Law No 741 and the provisions relating to provisional
security and advertising was not adopted until 8 October 1984.

In this action the Commission alleges in the first place that on 10 December 1981,
Italy adopted Law No 741 concerning supplementary rules to speed up procedures
for the performance of public works (Gazzetta Ufficiale No 344 of 16 December
1981, p. 8271) Articles 9, 10, 11, 13 and 15 of which infringe certain provisions of
Directive 71/305 and in the second place that contrary to Article 33 of that
directive Italy did not notify the text of the Law to the Commission.

I — The adoption of certain provisions in Law No 741
(a) Admissibility of increased tenders

The Commission contends that Article 29 (1) of the directive provides for only two
criteria for the award of contracts, that is to say the lowest price or the most
economically advantageous tender, whilst Article 9 of the Italian law permits the
acceptance of an increased tender not corresponding to either of those two criteria
in the case of a restricted invitation to tender.

The Italian Government replies to that allegation that the possibility of submitting
tenders increased with regard to the basic price for tenders fixed by the
administration conforms to the criterion of ‘the lowest price’ provided for in
Article 29 (1) of the directive. Article 9 of the Italian Law provides that the
contract is to be awarded to the tenderer who submits the offer which exceeds the
price fixed by the smallest margin so that the contract is always awarded o the
person who tenders ‘the lowest price’.

In the light of the submissions made by the Italian Government, the Commission
has withdrawn its complaint with regard to that matter.

1088

17

COMMISSION v [TALY

(b) Procedure for making increased tenders

' Accordingk to the Commission, Article 9 of Italian Law No 741 of 10 Decembe

1981, in conjunction with the third paragraph of Aricle 1 of Law No 504 of .

July 1970 (Gazzetta Ufficiale No 179 of 17 July 1970), provides that the caleu

lation of prices in the context of tendering procedures is to include the possibilit:

of making higher tenders according to the ‘anonymous envelope’ procedure

whereas Article 29 (3) of the directive prohibits the calculation of prices i

ta}::corc:lancc with that procedure after the expiry of the time-limits referred t
erein.

The Italian Government replies to that allegation that recourse to the anonymou:
envelope procedure does not follow from Article 9 of the Law of 1981 and that it
practice that procedure is neither provided for nor used in connection with the
award of contracts under Article 9. It is only in order to clarify the position and
eliminate the Commission’s doubts that Article 1 of the draft law, approved or
22 December 1983, prohibits the use of the anonymous envelope procedurc
provided for in Article 1 of Law No 504/70 with regard to contracts falling withir
the scope of the directive.

Since the draft law was adopted on 8 October 1984 the Commission has
withdrawn its complaint in the course of the oral procedure.

(c) Secret tender equal to or closest to the average tender

According to the Commission the criterion for the award of a contract, for which
in Italy the first paragraph of Article 10 of Law No 741 refers to Article 4 of Law
No 14 of 2 February 1973 and therefore to Article 1 (d) of that Law which
provides that the contract is to be awarded to the tenderer whose tender equals the
average tender or failing that is the nearest tender below that average, does not
correspond to either of the two criteria provided for in Aricle 29 (1) of the
directive, that is to say the lowest price or the most economically advantageous
tender according to various criteria depending on the contract.

The Italian Government, on the contrary, considers that the criterion of the
average price enables the most economically advantageous tender to be determined
by virtue of the specific rules relating to the application of that criterion as defined
in Article 4 of Law No 14/73. Moreover, in the course of the oral procedure the
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Italian Gavernment has raised an objection of inadmissibility on the ground that in
the Commission’s initial letter the first paragraph of Article 10 of Law No 741 was
alleged to be incompatible only with ‘Article 29 (3) of the directive, whereas in its
reasoned opinion the Commission maintained that the criterion for the award of a
contract in question did not correspond to either of the criteria provided for in
Arucle 29 (1) of the directive.

It should be recalled that under Article 169 of the Treaty the Commission may
bring before the Court an action for a declaration that a State has failed to fuifil
its obligations only if that State does not comply with the reasoned opinion within
the period laid down therein by the Commission. The Commission does not
deliver its reasoned opionion until the Member State has been given an oppor-
tunity to submit its observations.

It follows from the purpose assigned to the preliminary stage of the procedure
under Article 169 that the initial letter is intended to define the subject-matter of
the dispute and 1o indicate to the Member State which is invited to submit its
observations the factors enabling it to prepare its defence.

As the Court held in its judgment of 11 July 1984 (Case 51/83 Commission v ltaly
{1984] ECR 2793) the opportunity for the Member State concerned to submic its

observations constitutes an essential guarantee required by the Treaty and, even if
the Member State does not consider it necessary to avail itself thereof, observance

of that guarantee is an essential formal requirement of the procedure under Article
169.

~ - Although it follows that the reasoned opinion provided for in Article 169 of the
EEC Treaty must contain a coherent and detailed statement of the reasons which
led the Commission to conclude that the State in question has failed <o fulfil one
of its - obligations under the Treaty, the Court cannot impose such strict
requirements as regards the iniual letter, which of necessity will contain only an
initial brief summary of the complaints. As the Court stated in its judgment of 31
January 1984 (Case 74/82 Commission v Ireland (1984} ECR 317) there is nothing
theréfore to prevent the Commission from setting out in detail in the reasoned
opinion the complaints which it has already made more generally in its iniual
letter. ,
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In that respect it is clear from the documents on the file that in its initial letter ;
dated 17 December 1982 the Commission alleged that the first paragraph of '
Article 10 of Law No 741 infringed Article 29 (3) of Directive 71/305 which

"prohibits the ‘anonymous envelope procedure. But it also stated, after citing the

text of the Law, that the provision infringed the directive ‘in a manner analagous
to that indicated in the preceding paragraph’. In that paragraph it complained that
Article 9 of Law No 741 provided inter alia for a criterion for the award of

contracts which was not compatible with either of the two criteria provided for in
Article 29 (1) of the directive. :

Consequently, although its wording is not very explicit, the initial letter did give
notice to the lalian Government of the complaint against it. The Commission’s
complaint is therefore admissible.

With regard to the substance of the complaint it appears that the first paragraph of

‘Article 10 of Law No 741 contains, in ‘addition to the criteria for the award of

contracts of the lowest price and the most economically advantageous tender,
which are provided for in the directive, the criterion of the average price
calculated on the basis of the tenders in the lower half of the scale between the
lowest and highest tenders.

The Italian Government’s contention that the criterion for the award of the
contract to the person who submits ‘the tender which equals the average tender or
is the closest to it’ serves to determine ‘the most economically advantageous
tender’ within the meaning of Article 29 of the directive is incorrect. In order to
determine the most economically advantageous tender, the authority making the
decision must be able to exercise its discretion in taking a decision on the basis of
qualitative and quantitative criteria that vary according to the contract in question
and cannot therefore rely solely on the quantitative criterion of the average price.

I is therefore necessary to declare that the first paragraph of Article 10 (1) of Law
No 741 is not compatible with Directive 71/305 in so far as it contains a criterion

for the award of contracts which is not provided for in Article 29 (1) of the
directive. '

(d) Publication of contract notices

v The Commission also maintains that the third paragraph of Article 10 of Law No

741, in so far as it suspends until 31 December 1983 the operation of Article 7 of
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Law No 14 of 2 February 1973 and the provisions of Law No 584 of 8 August
1977 with regard to the publication of contract notices, is incompatble with
Article 12 of the directive which lays down an obligation to publish contract
notices falling within the scope of the directive in the Official Journal of the
European Communities. According to the Commission the fourth paragraph of
Article 10 concerning the publicauon of awards is also incompatible with Article
12 of the directive which provides that contract notices are not to be published in
the daily press before they have been dispatched to the Official Journal.

The Italian Government does not dispute that these complaints are well-founded.
It is therefore necessary 1o declare that it has failed to fulfil its obligations in the
manner alleged. .

(e) The contractor’s financial and economic standing and technical knowledge and

ability

The fifth paragraph of Article 10 of Law No 741, to the extent to which it
suspends until 31 December 1983 Articles 17 and 18 of Law No 584 of 8 August
1977, which implement Articles 25 and 26 of the directive, is in the Commission’s
opinion incompatible not only with the provisions listing the references which the
authority awarding the contract may require in order to assess the contractor’s
financial and economic standing and technical knowledge and ability, but also with
. Articles 17 (d), 20, 22 and 27 of the directive, according to which the suitability of
contractors is to be checked in accordance with the criteria of economic and
financial standing and technical knowledge and ability referred to in Articles 25,
26 and 27 of the directive.

The Italian Government does not dispute that these complaints are well-founded.
It is therefore necessary to declare that it has failed to fulfil its obligations.

(f) Additional or modified works

The Commission contends that Article 11 of Law No 741, by authorizing the
administration to proceed with ‘the award of additional or moditied works, once a
favourable opinion has been delivered by the competent consultative body or
deliberative body with regard to approval of the relevant expertise’ is incompatible
with Article 9 (f) of the directive in so far as it fails to take account of any of the
conditions provided for by that provision with regard to the award of additional
works to the contractor who successfully tendered for the main works.
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The Italian Government states, on the contrary, that Article 11 relates solely to
‘the award of additional or modified works’ and does not relate to the conditions
on which additional works are to be awarded to the contractor who was awarded
the main contract provided for in Article 9 (f) of the directive. Those conditions
continue to be governed by Article 5 (f) of Law No 584/77 which conforms to the
aforementioned Article 9 (f) of the directive: Where the conditions in Article 5 (f)
are satisfied, Article 11 permits, at the most, the award of works to the successful
tenderer before the contract for additional works has been approved in order to
speed up procedures for the performance of public works. The hypothesis on
which the Commission’s complaint is based, namely that Article 11 introduces a

derogation from the provisions of Article 9 (f) of the directive, therefore lacks any
foundation.

In the light of the submissions made by the Italian Government, the Commission
has stated that it is not proceeding with this complaint.

(8) Urgency

“The Commission maintains that Article 13 of Law No 741, in so far as it permits,
by reference to Article 41 (5) of the Regolamento [Regulation] approved by Regio
Decreto [Royal Decree] No 827 of 23 May 1924, the award of private contracts
‘when the urgency of the works, purchases, transport and materials is such that
there must be no delay’, is incompatible with Article 9 (d) of the directive to the
extent to which it permits urgency to be relied upon in circumstances which do not
correspond to the conditions provided for expressly in Article 9 (d).

The Italian Government has not contested that allegation. It is therefore necessary
to declare that it has failed to fulfil its obligations in the manner alleged.

(h) Security

Finally the Commission considers that the first sentence of the second paragrapl
of Article 15 of Law No 741, according to which ‘if it is provided that the under.
taking invited to tender can be awarded only one contract that undertaking shal
provide only one provisional deposit, calculated on the basis of the amount of the
most valuable contract’, is incompatible with Articles 25 and 26 of the directive «
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the extent to which the provision of security is not mentioned in the exhaustive list
of references in Articles 25 and 26 that may be required at the tendering stage as
proof of the contractor’s financial and economic standing and technical knowledge
and ability. Since a deposit serves as a-guarantee to the authority awarding in the
contract that the works will be performed properly, it can be required only of the
contractor to whom the contract is awarded. :

According to the Italian Government, this complaint is inadmissible on the ground
that the Commission has no interest in the matter in so far as the complaint is
based solely on the first sentence of the second paragraph of Article 15 of Law
No 741 since it is not that provision which requires contractors to provide a pro-
visional deposit in order to take part in the tendering procedure, but other
provisions which are not impugned. The first sentence of the second paragraph of
Article 15 merely provides a power to permit a contractor who is taking part in
several tender procedures to lodge only one provisional deposit.

In additon, the Italian Government contends that Artcle 16 (i) of the directive
refers in general terms to ‘deposits and any other guarantees, whatever their form,
which may be required by the authorities awarding contracts’ and therefore refers
not only to the definitive deposit to be paid by the tenderer to whom the contract
is awarded, but also to a provisional deposit whose specific purpose is to guarantee
that the tender is serious and to compensate the administration in advance for any
injury. The provisional deposit merely reinforces the obligation laid down in

Article 16 (m) of the directive that the tenderer must keep open his tender for a

certain period of time.

Since Italian Law No 687 amending Law No 741 and in particular the provisions
relating to provisional securities was adopted on 8 October 1984, the Commission
has withdrawn its complaint in the course of the oral procedure.

II — Failure to notify the text of Law No 741

The Commission claims that, by failing to notify it of the text of Law No 741 of

10 December 1981, Italy has failed to fulfil its obligations under Article 33 of

Directive 71/305. o ’
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The Italian Government for its part considers that this complaint has ceased 1o be

material inso far as the Commission was well aware of the text of the Law when it
delivered its reasoned opinion.

In that respect it is necessary to declare that even if the Commission was aware of

" Law No 741 when it delivered its reasoned opinion, the fact remains that the

Italian Government has not notified it officially of the text of the law as it is
obliged to do under Article 33. It should be emphasized in that respect that the
Member States are obliged, by virtue of Article 5 of the EEC Treaty, to facilitate
the achievement of the Commission’s tasks which, under Article 155 of the EEC
Treaty, consist in particular of ensuring that the provisions of the Treaty and the
measures adopted by -the institutions pursuant thereto are applied. It is for those
reasons that Article 33 of the directive in question, like other directives, imposes
upon the Member States, an obligation to provide information. In the absence of
such information, the Commission is not in a position to ascertain whether the
Member State has effectively and completely implemented the directive.

It is therefore necessary to declare that the Italian Republic, by failing to notify the
Commission officially of the text of Law No 741, has failed to fulfil its obligations
under Article 33 of Directive 71/305. :

III — Costs

Under Article 69 (2) of the Rules of Procedure, the unsuccessful party is 1o be
ordered to pay the costs. As the defendant has failed in the majority of its
submissions, it must be ordered to pay the costs.

On those grounds,

THE COURT

hereby:

(1) Declares that the Italian Republic, by adopting Article the first, third and fifth
paragraphs of 10 and Article 13 of Law No 741, has failed to fulfil its
obligations under Directive 71/305/EEC.
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(2); Declares that the Italian Republic, by failing to notify the Commission ofﬁci?ﬂy
of the text of Law No 741, has also failed to fulfil its obligations under Article
33 of Directive 71/305. :

(3) Orders the defendant to pay the costs.

Mackenzie Stuart Bosco Due

Pescatore Koopmans Bahlmann © Joliet

Delivered in open court in Luxembourg on 28 March 1985.

P. Heim A. J. Mackenzie Stuart
Registrar President
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‘Case 275/83

Commission of the European Communities
v

Kingdom of Belgium

. ‘Social security — Deduction by way of contribution’

Summary

1! Membér States — Obligations — Failure to fulfil obligations — Justification — No
- “permissible ‘
" (EEC Treaty, Art. 169)

2. Social security for migrant workers — Sickness insurance — Contributions from person
itled to a pension — Deductions from pensions of Community nationals residing i
another Member State — Not permissible

(Regulation No 1408/71 of the Council, Art. 33)

1. A Member State - cannot plead the 2. The deduction by a Member State ¢
provisions, practices or circumstances contributions - from statutory old-age

existing -in 1ts internal legal order to
justify a failure w0 comply with
obligations resulting from Community
regulations.

retirement, service-related and survivor:
pensions - in  respect of - Communit
nationals residing in another Membe
State, constitutes a failure to fulfil th
obligations under Article 33 of Regu
lation No 1408/71.

o
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Case 199/8S

(Failure to publish a notice of a public works contract)

In Case 199/85

Commission of the European Communities, represented by Guido Berardis, a

member of its Legal Department, acting as Agent, with an address for service
in Luxembourg at the office of Georgios Kremlis, also a member of its Legal
Depaftnent; Jean Monnet Building, Kirchberg,

applicant,

Italian Republic, represented by Luigi Ferrari Bravo, Head of the Department
for Contentious Diplomatic Affairs, acting as Agent, assisted by Pier Giorgio
Ferri, Avvocato dello Stato, with an address for service in Luxembourg at the

Italian Embassy,

defendant,

APPLICATION forva declaration that the Italian Republic, more particularly the
Municipality of Milan, as a local public authority, by deciding to award by
private contract a contract for the construction of a plant for the recycling




of solid urban waste and thus failing to publish a contract notice in the
Official Journal of the European Communities, has failed to fulfil its
obligations under Council Directive 71/305/EEC concerning the co~ordination of
procedures for the award of public works contracts,

THE CQURT

composed of: Lord Mackenzie Stuart, President, T.F. 0'Higgins and F.A.
Sohockueiler (Presidents of Chambers), T. Koopmans, K. Bahlmann, R. Joliet and
G.C. Rodriguez Iglesias, Judges,

Advocate General: C.0. Lenz

Registrar: D. Louterman, Administrator,

having regard to the Report for the Hearing and further to the hearing on
6 November 1986,

after hearing the Opi-ion of the Advocate General delivered at the sitting on
3 January 1987, ‘ '

gives the following

Cr/de/Ly
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JUDGMENT

By an application lodged at the Court Registry on 28 June 1985 the
Commission of the European Communities brought an action under Article
169 of the EEC Treaty for a declaration. that the Italian Republic, more
particularly the Municipality of Milan, as a Llocal public authority, by
deciding to award by private contract a contract for the construction of
a plant for the recycling of solid urban waste and thus failing to
publish a notice thereof in the Official Journal of the European
Communities, has failed to fulfil its obligations under Council Directive
71/305 of 26 July 1971 concerning the co-ordination of procedures for the
award of public works contracts (0fficial Journal, English Special
Edition 1971 (ID), p. 682). |

Reference is made to the Report for the Hearing for the facts and
the submissions and arguments of the parties, which are mentioned or
discussed hereinafter only in so far as is necessary for the reasoning of
the Court.

I - Admissibility

The Italian Republic has raised an objection of inadmissibility.
It maintains that it fully complied with the reasoned opinion delivered
by the Commission and that, consequently, an action before the Court of
Justice under Article 169 of the EEC Treaty is no longer admissible.

J 199/85




In its reasoned opinion delivered in the pre~litigation procedure
the Commission requested the Italian Republic "to adopt the measures
necessary to comply with this reasoned opinion within 30 days of
notification hereof" and in the final paragraph thereof stated that "by
necessary measures is meant above all a written undertaking by the
Municipality of Milan that it will comply with all the provisions of
Directive 71/305/EEC in future"”. '

In response to the reasoned opinion, the Italian authorities sent
to the Commission a copy of a Letter in which the Minister of the
Interior instructed the Prefect of Milan to enjoin the Municipality of
Milan strictly to ensure that the directive was complied with in full in
future together with the following written declaration by the Mayor of
Milan dated 19 April 1984: ’ ‘

"... although convinced that the Municipal Administration acted, as
on every other occasion, in a lawful manner in authorizing the
award by . ~te contract of a contract for the construction of the
said plant for the recycl.:~ of solid urban waste,

1 HEREBY DECLARE,

as requested in the aforementioned opinion, that the Municipality
of Milan will ensure that, in the future, too, “ts administrative
action is in conformity with the provisions of primary and
secondary legislation, including all the provicions of Directive
71/305/EEC, by according them full ryesect, in both form and
substance”.

It is clear from the documents before the Court that subsequently

there were considerable delays in the construction of the proposed plant,
the award of the contract for which was objected to by the Commission in

J 199/85
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jts reasoned opinion, and that considerable changes had to be made to the
project. However, no steps were taken with a view to proceeding to a
fresh invitation to tender under conditions complying with the terms of
the reasoned opinion.

It must be pointed out that the purpose of the procedure provided
for in Article 169 of the EEC Treaty is, jnter alia, to avoid a situation
in which a Member State's conduct is put in issue before the Court when,
following the commencement by the Commission of the infringement ’
procedure, the State admits the breach of obligations with which it is
charged and remedies that breach within the period fixed by the
Commission.

In this case, however, the declaration jssued by the Mayor of Milan
disputes the view expressed by the Commission in its reasoned opinion as
to the existence of an infringement and no practical measure entailing
acceptance of that point of view has been adopted by the Italian
authorities.

In those circumstances, the Italian Republic cannot be considered
to have complied with the reasoned opinion delivered by the Commission
and therefore the action brought by the Commission under Article 169 of
‘the EEC Treaty cannot be considered inadmissible. Consequently, the
action must be declared admissible. ‘

J 199/85
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II - Substance

10 By reference to the observations submitted to the Commission by the
Municipality of Milan during the pre=Llitigation procedure, the defendant
justified the award by private contract of the contract in question by
relying upon Article 9 (b) and (d) of Directive 71/305.

1 According to the defendant, the construction of the type 0“ plant
envisaged involved the use of exclusive rights held by the undertakings
to which the contract was awarded and secondly, as the result of certain
events, in particular the accident at Seveso,'the construction of the
plant was a matter of extreme urgency.

12 It should be observed that Directive 71/305 is intended to
facilitate the effective attainment within the Community of freedom of
establishment and freedom to provide services in respect of public‘uorks
contracts. To that end it lays down common rules, in particular
regarding advertis and participation, so that public works contracts
in the Member States -~-e open to ail undertakings in the Community.

13 Article 9 of the directive permits auafding authorities to award.
their works contracts without applying the common rules, except those
contained in Article 10, in a number of situations, including (b) and
(d), described under the following:

"when, for technical .or artistic reasons or for reasons connected

with the protection of exclusive r ghts, the works‘may only be
carried out by a particular contractor,” (b) '

J 199/85
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"jn so far as is strictly necessary when, for reasons of extreme
urgency brought by events unforeseen by the authorities awarding
contracts, the time-limit laid down in other procedures cannot be
kept;” (d).

Those provisions, which authorize derogations from the rules
intended to ensure the effectiveness of the rights conferred by the
Treaty in the field of public works contracts, must be interpreted
strictly and the burden of proving the actual existence of exceptional
circumstances justifying a derogation lies on the person seeking to rely
on those circumstances. '

In the present case, no facts of such a nature as to show that the
conditions justifying the derogations provided for in the aforementioned
provisions were satisfied have been put forward. Consequently, the
Commission's application must be granted without any need to examine the
facts at issue more closely.

It must therefore be declared that since the Municipality of Milan
decided to award by private contract a contact for the construction of a
plant for the recycling of solid urban waste and thus did not publish a
contract notice in the Official Journal of the European Communities, the
Italian Republic has failed to fulfil its obligations under Council
Directive 71/305 of 26 July 1971 concerning the co-ordination of
procedures for the award of public works contracts.

J 199/85
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Costs

According to Article 69 (2) of the Rules of Procedure, the
unsuccessful party is to be ordered to pay the costs. Since the
defendant has failed in its submissions, it must be orderd to pay the
costs. ' ‘

On those grounds,
THE COURT
hereby:

1. Declares that since the Municipality of Milan decided to avard
by private contract a contract for the construction of a plant
for the recycling of solid urban waste and thus did not
publish a contract notice in the Official Journal of tﬁe
Europe. “ommmities, the Italian Republic has failed to
fulfil it: sbligations under Council Directive 71/30S/EEC of
26 July 1971 concerning the co-ordination of procedui-u for
the avard of public works contracts.

2. Ord;rt the Italian Republic to pay the costs.

J 199/85
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Mackenzie Stuart 0'Higgins Schockweiler Koopmans
Bahlmann ' Joliet Rodriguez Iglesias

bDelivered in open court in Luxembourg on 10 March 1987.

A.J. Mackenzie Stuart
President

P. Heim
Reg{strar

J 199/85







Translation ' | Case 199/8S
REPORT FOR THE HEARING

(Failure to publish a notice of a public works contract)

In Case 199/85

Commission of the European Communities, represented by Guido Berardis, a
member of its Legal Department, acting as Agent, with an address for service
in Luxembourg at the office of Georgios Kremlis, also a member of its Legal
Department, Jean Monnet Building, Kirchberg,

applicant,

Italian Republic, represented by Luigi Ferrari Bravo, Head of the Department
for Contentious Diplomatic Affairs, acting as Agent, assisted by Pier Giorgio
Ferri, Avvocato dello Stato, with an address for service in Luxembourg at the

Italian Embassy, ;
defendant,

APPLICATION for a declaration that the Italian Republic, mare particularly the
Municipality of Milan, as a local public authority, by deciding to award by
private contract a contract for the construction of a plant for the recycling
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of solid urban waste and thus failing to publish a contract notice in the
Official Journal of the European Communities, has failed to fulfil its
obligations under Council Directive 71/305/EEC. concerning the co~-ordination 2
procedures for the award of public works contracts.

I. Relevant legal provisions and outline of the facts

1. Council Directive 71/305 of 26 July 1971 concerning the cc-ordiratior ¥
procedures for the award of public works contracts (Official Journal, English
Special Edition 1971 (1I), p. 682), which was implemented in Italy by Law No,
584 of 8 August 1977, co-ordinated the procedures for the award of public
works contracts in Member States on behalf of the State, or regional or local
authorities or other legal persons governed by public Law, on the basis of the
following principles: prohibition of technical specifications that have a
discriminatory effect, adequate advertising of contracts and the fixing of
objective criteria for participation.

The directiv  which applies to public works contracts whose value is
not less than 1 milli~n ECU, proviues, in Title 11I, Article 12 et seq., for
adequate advertising of invitations to tender giving all interesfcd | '
contractors in the Community the chance to know of the invitation to tender
and to participate in the procedure. Article 12 requires notices of
invitation to tender to be sent to the Official Publications Office of the
European Communities, which will publish it in the'Of'icial Journal not later
than nine days after the date of dispatch. Article 15 provides‘for an
accelerated procedure where the period withir which the Publications Office
must publish the notice is reduced from i %0 fiye days and the periods
within which requests to participate and .anders must be received are feducgd ,
to twelve and ten days respectively. ' L : ‘

Cr/de/Ly
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Article 9 of the directive provides for a number of exceptions to its
provisions on advertising. In particular it provides for exemption'

"(b) when, for technical or artistic reasons or for reasons connected
with the protection of exclusive rights, the works may only be
carried out by a particular contractor;®

and

"(d) in so far as is strictly necessary when, for reasons of extreme
urgency brought by events unforeseen by the authorities awarding
: con;radts, the time-limit laid down in other procedures cannot be
kept.*

2. By a resolution of 5 November 1979 the Municipal Council of Milan
approved and brought into force Decision No. 0251-0561 of 18 July 1979 adopted
by the Board of the Azienda Municipale Nettezza Urbana di Milano Ziunicipal
Refuse Disposal Corporation of Milan, hereinafter referred to as "the Milan
Refuse Disposal COrporation:7 by which that body awarded by brivate contract a
contract for the construction of a plant for the recycling of solid urban
waste to a consortium of three Italian undertakings for a sum of 27 thousand
million Llire.

The award of the contract by private contract excluded publication of
the contract notice in the Official Journal of the European Communities
required by Directive 71/305 and prevented other European undertakings which
might have been interested in the contract from participating.

3. During 1980 and 1981 the staff of the Commission repeatedly drew the
Italian authorities' attention to the fact that the procedure for the award of
the contract followed by them appeared to be incompatible with the directive's
requirements.

R. 199/85
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The Italian authorities contended in essence that the special
characteristics of the plant to be constructed necessitated works which would
be best carried out by the conso}tium composed of the successful tenderers
which would give a higher rate of salvage than that achieved by existing
plants in Europe at the time. Moreover, the construction of that type of
plant involved the use of exclusive rights belonging to those undertakings.
The Municipality of Milan also stated that the requirement for the applicaticn
of the exception contained in Article 9 (d) of the directive, namely that
there must be "reasons of extreme urgehcy brought about by evert- unforecee-
by the authorities awarding contracts”, was satisfied in this case and that t
had done no more than was strictly necessary.

4, Considering the information and particulars given to it to be
unsatisfactory, the Commission, by a letter dated 1 August 1983, commenced the
procedure provided for in Article 169 of the EEC Treaty and requested the
Italian authorities to submit their observations within two months. '

S. By a letter dated 10 November 1983 the Permanent Representation of Italy
at the European .. 'mnities forwarded to the Commission a communipation dated
11 October 1983 from the Mayor . “ilan containing the observations requested
by the Commission. In that letter che Mayor disputed the Commission's
observations and maintained that the exceptions contained in Article 9 (b) and
(d) of Directive 71/305 were applicable in this case.

With regard to Article 9 (b), the Mayor of Milar emphasized that the

advisory technical committee appointed by the Milan Refuse Disposal .
Corporation had reached the conclusion not orly *iat ti~e plant proposed by

R. 199/85 '
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the three Italian undertakings was superior to any to be found in Europe but
also that the construction of that type of plant involved the use of exclusive
rights belonging to those undertakings.

With regard to Article 9 (d) the Mayor relied on the following three
factors as justifying the application of the exception:

The accideht at Seveso, and therefore the urgent need to replace an
additional incinerator, which, although planned at one stage, could no
longer be built because of the refusal of the Lombardy regional
authorities as a result of the discovery that the incinerator emitted
dioxin, is an unforeseeable event;

The problem of disposing of solid urban waste after the closure of
certain refuse dumps, the closing-down of one of the two incinerators
and the Llimited operation of the other is of extreme urgency;

The proposed works are limited to what is strictly necessary and consist

of the replacement of the two existing incinerators and of the projected
incinerators by a new recycling plant.

6. The Commission was not satisfied with those observations and, on 13
March 1984, delivered a reasoned opinion under Article 169 of the EEC Treaty
requesting the Italian Republic to adopt the measures necessary to comply with
the opinion within 30 days of its notification. In that reasoned opinion it
stated as follows:

R. 199/85
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"By necessary measures is meant above all a written undertaking by the
Municipality of Milan that it will comply with all the provisions of
Directive 71/305/EEC in future®.

7. In regponse to the reasoned opinion, the Italian authorities submitted a
letter in which the Minister of the Interior instructed the Prefect of Milan
to enjoin the Municipality of Milan strictly to ensure that the directive was
eomplied with in full in future together with the followina written
declaration by the Mayor of Milan dated 19 April 1984:

"... although convinced that the Municipal Administration acted, as on
every other occasion, in a lawful manner in authori;ing the award by
private contract of a contract for thevconstruction of ‘the said plant
for the recycling of solid urban waste,

I HEREBY DECLARE,

-as requesic ‘'n the aforementioned opinion, that the Municipality of
Milan will ens::re that, in (e future, too, its administrative action is
in conformity with the provisiors of orimary and secondary Legislation,
including all the provisions of Directive 71/305/EEC, by according them
full respect, in both form and substance".

8. The Commission considered the declaration by th Mayor of Milan to be
unsatisfactory. It contended that it was patently ambiguous and gave no
effective guarantee for the future and state” that, according to its
information, the Municipality of Milar hz< ~a<> another award in respect of
the same type of contract and had faiisG .nce again to comply with the
provisions of Directive 71/305.

- o A
9 By an application Loq?éd at thé;Court Registry on 28 June 1985 pursuant
to the second paragraph of/Article 169 of the EEC Treaty the Commission
brought this action.

R. 199/85
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10. The written procedure followed the normal course.

11. In its reply the Commission sets out a number of new facts which came to
its knowledge after the Italian Government had submitted its defence. In the
first place, the construction of the recycling plant decided upon in 1979 was
never commenced. In 1984 the Municipality of Milan decided to have the plant
in question constructed at Muggiano and the Milan Refuse Disposal Corporation
applied to the European Investment Bank for finance. The Commission was asked
to give its opinion on that application; it was then that it discovered what
it believed to be a further infringement, although in fact the same plant was
involved. ’

The Commission also learnt that proceedings were pending before the
Tribunale Amministrativo [idministrative Tribunagz, Lombardy, concerning the
award in 1979 by private contract of a contract for the construction of the
recycling plant which is the subject of this case. It states that it is
possible that those proceedings could give rise to a reference to the Court of
Justice for a preliminary ruling.

The Italian Republic did not dispute those new facts.
12. Upon hearing the report of the Judge-Rapporteur and the views of the
Advocate General, the Court decided to open the oral procedure without any

preparatory inquiry. It nevertheless requested the Italian Government to
reply in writing to certain questions set out in part IV below.

R. 199/85
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II - Conclusions of the parties

The Commission claims that the Court should reject all other conclusions
and

(i)  declare that by deciding to award by private contract a contract
for the construction of a plant for the recycling of solid urban
waste and thus failing to publish a contract notice in the
Official Journal of the European Communities, the Italian
Republic, and in particular the Municipality of Milan, has failed
to fulfil its obligations under Directive 71/305/EEC concerning
the co-ordination of procedures for the award of public works
contracts; and

(i1) order the Italian Republic to pay the costs.

The Italian Republic contends that the Court should:

‘ Declare the application in.?~issible.
II1 ~ Submissions and arguments of the parties
A -~ Admissibility of the application

1. The Italian Government, in its defence, raises an objection of

inadmissibility against the Commission's applicat‘on on the ground that the
Italian administrative authorities have corn'i-d with that which was required
of them by the reasoned opinion.

R. 199/85
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In its reasoned opinion the Commission requested the Italian Republic to
adopt the measures necessary to comply with the opinion within 30 days. As
soon as it received the opinion the Italian Government took action to ensure
compliance with it within the period prescribed by the Commission. Pursuant
to the Minister of the Interior's request, the Mayor of Milan adopted the
declaration of 19 April 1984 in which he gave a strict undertaking that the
Municipality of Milan would ensure that its administrative action complied
with the provisions of the directive in question.

The Italian Government disputes the Commission's arguments that

(a) the patent ambiguity of the Mayor's declaration gives no effective
guarantee for the future; and

(b) that assessment was confirmed by the fact that subsequent to or at
the same time as the adoption of the aforementioned declaration the
Municipality of Milan made another award in respect of the same
type of contract and once again failed to comply with the
provisions of the directive.

(a) With regard to the ambiguity of the Mayor's declaration, the Italian
Government considers that it is not possible to conclude from its wording that
it contains a contradiction such as to negate the assurance given for the
future. In using the words which appear in the preamble to the declaration
“although convinced that the Municipal Administration acted ... in a lawful
manner®, the Mayor of Milan was not contending that the complaint contained in
the reasoned opinion was unfounded and that the Municipal Administration's
action, viewed objectively, was unlawful, but was merely expressing his

R. 199/85




- 10 -

subjective view without any intention to contradict the view taken in the
reasoned opinion. According to the Italian Government, the Italian
conjunction "pur®, with which the phrase begins, is intended to signify
clearly and unequivocally that the Municipality's willingness to accept *
conclusion contained in the reasoned opinion prevails over its own conviction.
In addition, the reasoned opinion did not request formal acknowledgement of
the infringement of the provisions of the directive in question but merely a
declaration offering certain guarantees concerning compliance therewith in +-a
future.

(b) With regard to the Commission's second argument concerning an alleged
further infringement committed by the Municipality of Milan in awarding
another contract, the Italian Government considers in the first place, in its
defence, that the Commission cannot rely in support of its case on a further
al legation which the Court would have to consider without recourse to the
procedure provided for in Article 169 of the EEC Treaty and secondly, in its
rejoinder, that it is clear that the alleged further infringement never took
place.

2. The Commission does not share tin> Italian Government's view on either of
those two points. v

(a) With regard to the ambiguity of the Mayor of Milan's declaration, the
Commission begins by justifying the wording of the un<artaking it required
from the Italian Government in its reasoned opinion: the requirement of an
undertaking that the provisions of the directive wou'c be complied with in the
future was based on the assumption tha* 2% *“» iime the reasoned opinion was
drawn up the construction of the recy..ir, pliznt should have been completed in
view of the fact that the award of the contract by private contract had been
justified four years previously on the ground of extreme urgency and on the
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assumption that it was not possible to block or annul the Municipality's
decision. Consequently, it was not possible to envisage any measures other
than a solemn undertaking with regard to the future.

According to the Commission, the undertaking which it requested from the
Italian Government presupposed an acknowledgement, or at least an implicit
acknowledgement, of the failure to comply with the directive. However, such
an acknowledgement is totally absent from the Mayor of Milan's declaration
which, on the contrary, is subject to a clear qualification: in the
declaration it is stated in substance that the Municipality uodld comply in
the future, too, with the provisions of Community law relating to public works
contracts, as it had done in the past, which means that it would continue to
act in the same way, in breach of the provisions of the directive. The
Commission maintains that, in order to comply with the reasoned opinion, the
Municipality of Milan should not only have given an undertaking for the future
but also have admitted that it had acted wrongly in the past.

(b} With regard to the alleged later infringement of the directive in the
award of a contract in respect of a new plant, the Commission accepts that the
information which came to its notice as a result of a request for finance
submitted to the European Investment Bank concerned the same plant as that for
which a contract was awarded in 1979. The Commission points out that
responsibility for the inaccuracy of its allegation regarding the further
infringement lies partially with the Italian Republic since it failed to reply
to inquiries made by the Commission concerning that alleged infringement and
since it failed to include in its defence any objection to the Commission's
statement regarding the alleged second infringement.

R. 199/85
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The Commission considers that those new facts should not affect the
normal course of these proceedings.

B - Submissions and arguments of the parties concerning the sunstance o
action

1. The Commission maintains that the Italian Government cannot rely on the
derogations provided for in Article 9 (b) and (d) of Directive 71/305.

‘(a) Article 9 (b)

The Commission does not accept the arguments submitted by the Italian
Government to the effect that the special characteristics of the plant to be
constructed necessitated works which, at the time the contract uasvawarded,
could Be entrusted only to the consortium composed of the successful
tenderers. According to the Municipality of Milan, only that consortium had
the special knowledge and exclusive rights needed to build a plant of the type
required.

The Commission considers that ac the tire the contract was awarded other
undertakings in the Community were in a position to construct the plant in
question, that the Municipality of Milan has never provided details of the
exclusive rights held by the successful tenderers by virtue of which they
alone were in a position to construct the plant, and “inally that the
Municipality of Milan has not proved, as is required of any public
authority seeking to rely on the derogation contained in Article 9 (b) of
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Directive 71/305, that at the relevant time the successful tenderers were the
only contractors capable of carrying out the works in question.

(b) Article 9 (d)

The Commission takes the view that in this case the conditions for the
application of the derogation contained in this provision - "extreme urgency
brought by events unforeseen by the authorities® - have not been satisfied.

It considers that the statements of the Municipality of Milan, in particular
that it had for many years been considering the construction of urban waste
disposal plants, invalidate the claim of "extreme urgency”™. In addition,
neither the events which occurred at Seveso nor the refusal of the Lombardy
regional authorities to sanction the construction of an incinerator
constituted "events unforeseen by the authorities" since they did not
substantially change the Municipality's objectives except with regard to the
type of plant and its characteristics. The events which are relied upon by
the Municipality and which are described as "unforeseen™ had, on the contrary,
been foreseen and known for more than a year. In its reply the Commission
also contends that the fact that the construction works have not been
commenced several years after the award of the contract is incontestable proof
that urgency cannot seriously be relied upon.

2. The Italian Government, in its defence, considers that it is neither

necessary nor appropriate to submit observations concerning the substance of
the action, even as alternative submissions to the preliminary question of

R. 199/85
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of admissibility. The reasons which led the Municipality of Milan to
consider that it had made lawful use of the possibilities provided for by
bDirective 71/305 have been broadly explained during the administrative sta: -
of the procedure.

IV ~ Replies to the questions put to the Italian Government

. The'Court requested the Italian Government to inform it of the reasons
why the project for which a contract was awarded in 1979 had not been realized
subsequently and, as regards the plant intended to be constructed at Muggiano,
to inform it whether it corresponded to the 1979 project, whether its
sonstruction was entrusted to the same undertakings as those to whom the 1979
praject was awarded and which stage the construction of that plant had
reached. |

By a letter dated 18 August 1986 the Italian Government replied that the
delay in realizing, "o 1979 project was due to the entry into force in
December 1982 of new Italian rules ‘oncerning waste disposal givihg effect to
§EC directives in the matter, which nec2ssitated substantial changes in the
proposed plant for which a contract had originally been awarded.

As regards the plant intended to be constructed at Muggiano, the Italian
Government confirms that it is the same plant as that “or which a contract was
awarded in 1979 and that the same undertakings are to carry out its |
construction. As regards the state of the works at Mupgiano, so far only the
vorks preliminary to the actual constructicy 2f “he piant have been carried
oyt.

G.C. Rodriguez Iglesias
Judge~Rapporteur
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Translation Joined Cases 27, 28 and 29/86

/TCDA/Judgment of 9 July 1987 - Joined (ases 27, 28 and 29/86

aJudgnent_of the Court (Sixth Chamber)
a9 July 1987 *

a(Procedures for the award of public works contracts -
abetermination of the contractor's

afinancial and economic standing)

/P3/
in Joined Cases 27, 28 and 29/86

REFERENCES to the Court under Article 177 of the EEC Treaty by the Third
Chamber of the Administrative Appeals Section of the Conseil d'Etat ((State
Council)) of Belgium for a preliminary ruling in the proceedings pending
before that court

In Case 27/86

between

Constructions et Entreprises Industrielles S.A. (CEI)

Judgment 27, 28 and 29/86




dand
Association Intercommunale pour les Autoroutes des Ardennes,

whose successor in title is the fonds des Routes ((Road fund)), represented by

the Minister of Public Works;
In Case 28/86
between

Ing. A. Bellini & Co. S.p.A., a limited company incorporated under Italian

Llaw,
and

Régie des Bitiments ((Building Commfssion)), represented by the Minister of
Public Works;

Intervener:
Confédération Nationale de La Construction A.s.b.l.;

Judgment 27, 28 and 29/86
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In Case 29/86

between

Ing. A. Bellini & Co. S.p.A.

dand

Belgian State, represented by the Minister of Defence,

on the interpretation of Council Directive 71/305/EEC of 26 July 1971
concerning the co-ordination of procedures for the award of public works
contracts (0fficial Journal, English Special Edition 1971 (I1), p. 682),

dThe Court (Sixth Chamber)

composed of: C.N. Kakouris, President of the Chamber, T.F. 0'Higgins, T.
Koopmans, K. Bahlmann and G.C. Rodriguez Iglesias, Judges,

Judgment 27, 28 and 29/86
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Advocate General: J. Mischo.
Registrar: B. Pastor, Administrator,
after considering the observations submitted on behalf of

Constructions et Entreprises Industrielles S.A., the plaintiff in the
main proceedings in Case 27/86, by X. Leurquin, Avocat,

Ing. A. Be}lini & Co. S.p.A., the plaintiff in the main proceedings in
Cases 28 and 29/86, by X. Leurquin, Avocat,

Association Intercommunale pour les Autoroutes des Ardennes, now the
Fonds des Routes, the defendant in the main proceedings in Case 27/86,
by P. Lambert, Avocat,

Régie des Batiments, the defendant in the main proceedings in Case
28/86, by P. Lambert, Avocat,

the Belgian State, the defendant in the main proceedings in Case 29/86,
by J.P. Pierard, Agent for the Minister of Defence,

Judgment 27, 28 and 29/86
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Confédération Nationale de La Construction, the intervener in the main
proceedings in Case 28/86, by L. Goffin and J.-L. Lodomez, Avocats,

the Kingdom of Spain, by L.J. Casanova Fernandez, Secretary General for

European Communities Affairs,
the Italian Republic, by Ivo Braguglia, Avvocato dello Stato,

the Commission of the European Communities, by M. Guerrin, Legal

Adviser,

having regard to the Report for the Hearing and further to the hearing on 13
May 1987,

after hearing the Opinion of the Advocate General delivered at the sitting on
11 June 1987,

gives the following

Judgment 27, 28 and 29/86




aJudgment

/P5/

By three judgments of 15 January 1986, which were received at the Court
on 3 February 1986, the Conseil d'Etat of Belgium referred to the Court for a
preliminary ruling under Article 177 of the EEC Treaty several questions on
the interpretation of Council Directive 71/305/EEC of 26 July 1971 concerning
the co~ordination of¥ procedures for the award of public works contracts.
(0fficial Journal, English Special Edition 1971 (II), p. 682).

Those questions arose in the context of proceedings for the annulment of

decisions awarding various public works contracts.

The plaintiff in the main proceedings in Case 27/86 (CEIl) was excluded
in favour of an undertaking which had submitted a higher tender on the ground
that the total value of the works, both public and private, which CEl had in
hand at the time of the award of the contract exceeded the Limit laid down by
the applicable Belgian rules.

The tenders submitted by the plaintiff in the main proceedings in Cases
28 and 29/86 (Bellini) were also excluded in favour of undertakings which had
submitted higher tenders on the ground that Bellini did not satisfy the

criteria laid down by the Belgian legislation for recognition in the classes

»wr: X
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required by the contract documents notwithstanding the fact that it had
submitted a certificate of recognition issued in Italy in a class which
entitled it to bid in Italy for contracts of a value corresponding to that of
the Belgian contracts in question.

In the three main proceedings, the ptaintiffs allege in support of their
applications for annulment of the decisions awarding the contracts, inter
alia, that those decisions were contrary to the provisions of Directive
71/305.

Since it considered that an interpretation of certain provisions of that
directive was necessary, the Conseil d'Etat stayed proceedings and referred

the following questions to the Court of Justice for a preliminary ruling:

A. In Case 27/86
"1. Are the references enabling a contractor's financial and economic

standing to be determined exhaustively enumerated in Article 25 of
Directive 71/305/EEC?

Judgment 27, 28 and 29/86
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2. If not, can the value of the works which may be carried out at one
time be regarded as a reference enabling a contractor's financial
and economic standing to be determined within the meaning of
Article 25 of the directive?"

In Cases 28 and 29/86

"poes Directive 71/305/EEC of 26 July 1971 concerning the co-ordination
of procedures for the award of public works contracts, and in particu'ar
Article 25 and Article 26 (d) thereof, permit a Belgian awarding
authority to reject a tender submitted by an Italian contractor on the
grounds that the undertaking has not shown that it possesses the minimum
amount of own funds required by Belgian legislation and that it does not
have in its employ on average the minimum number of workers and
managerial staff required by that legislation, when the contractor is
recognized in Italy in a class equivalent to that required in Belgium by
virtue of the value of the contract to be awarded?”

Reference is made to the Report for the Hearing for a fuller account of

the background to the main proceedings, the Community and national legislation
at issue, the written observations submitted to the Court and the conduct of

the procedure, which are mentioned or discussed hereinafter only in so far as

is necessary for the reasoning of the Court.

Judgment 27, 28 and 29/86
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The gquestion concerning the exhaustive nature of the list of references in
Article 25 of the directive

The first paragraph of Article 25 of the directive provides that proof
of the contractor's economic and financial standing may, as a general rule, be
furnished by one or more of the references mentioned therein. Under the
second paragraph, the authorities awarding contracts are required to specify
in the notice or in the invitation to tender which references they have chosen
from among those mentioned in the previous paragraph "and what references
other than those mentioned under (a), (b) or (¢) are to be produced”.

It can be seen from the very wording of that article and in particular,

"~ the second paragraph thereof, that the list of references mentioned therein is

not exhaustive.
The reply to the national court must therefore be that the references
enabling a contractor's financial and economic standing to be determined are

not exhaustively enumerated in Article 25 of Directive 71/305/EEC.

The question concerning the value of the works which may be carried out at one
time
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With regard to the national court's second question in Case 27/86, it
should be noted that the total value of the works awarded to a contractor at a
particular moment may be a useful factor in determining, in a specific
instance, the financial and economic standing of a contractor in relation to
his obligations. Since the references are not exhaustively enumerated in
Article 25 of the directive, there is therefore no reason why such information
should not be required of tenderers by way of a reference within the meaning

of that article.

However, in the light of the grounds of the order for reference, the
content of the Belgian legislation mentioned therein and the arguments before

‘this Court, the national court's question must be understood as also seeking

to ascertain whether a national rule fixing the maximum value of works which

may be carried out at one time is compatible with the directive.

In that regard, it should be noted that the fixing of such a limit is
neither authorized nor prohibited by Article 25 of the directive, because the
purpose of that provision is not to delimit the power of the Member States to

fix the level of financial and economic standing required in order to take

4
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part in procedures for the award of public works contracts but to determine
the references or evidence which may be furnished in order to establish the

contractor's financial and economic standing.

In order to rule on the compatibility of such a Limit with the directive
as a whole, the purpose and object of the directive must be borne in mind.
The purpose of Directive 71/305 is to ensure that the realization within the
Community of freedom of establishment and freedom to provide services in
regard to public works contracts involves, in addition to the elimination of
restrictions, the co-ordination of national procedures for the award of public
works contracts. Such co-ordination "should take into account as far as
possible the procedures and administrative practices in force in each Member
State" (second recital in the preamble to the directive). Article 2 expressly
provides that the authorities awarding contracts are to apply their national
procedures adapted to the provisions of the directive.
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The directive therefore does not lay down a uniform and exhaustive body
of Community rules. Within the framework of the common rules which it
contains, the Member States remain free to maintain or adopt substantive and
procedural rules in regard to public works contracts on condition that they
comply with all the relevant provisions of Community law and in particular,
the prohibitions flowing from the principles laid down in the Treaty in regard
to the right of establishment and the freedom to provide services.

The fixing in a Member State of a maximum value for works which may be
carried out at one time is not contrary to the said principles and there is
nothing to suggest that it has the effect of restricting access by contractors
in the Community to public works contracts.

In those circumstances, it must be held that as Community law now
stands, there is no reason why the Member States, in the context of their
powers in regard to public works contracts, should not fix a maximum value for

works which may be carried out at one time.
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The reply to the national court should therefore be that a statement of
the total value of the works awarded to a contractor may be required from
tenderers as a reference within the meaning of Article 25 of Directive 71/305
and that neither that article nor any other provision of the directive
precludes a Member State from fixing the value of the works which may be

carried out at one time.

The question concerning the effects of being included in an official list of
recognized contractors in one Member State vis-i-vis the authorities awarding
contracts in other Member States

In order to reply to this question, it is necessary to make clear the
function of a contractor's inclusion in an official list of recognized
contractors in a Member State in the overall scheme of the directive.

Under Article 28 (1), Member States which have official Llists of

recognized contractors must adapt them to the provisions of Article 23 (a) to
(d) and (g) and of Articles 24 to 26.
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The said provisions of Article 23 define the circumstances relating to
the insolvency or dishonesty of a contractor justifying his exclusion from
participation in a contract. The provisions of Articles 25 and 26 concern the
references which may be furnished as proof of the contractor's financial and
economic standing, on the one hand, and technical knowledge or ébility on the
other.

The harmonization of official Llists of recognized contractors provided
for in Article 28 (1) is therefore of Limited scope. It concerns in
pabticular references attesting to the financ{al and economic standing of
contractors and their technical knowledée and ability. On the other hand, the
criteria for their classification are not harmonized.

Article 28 (2) provides that contractors registered in such Lists may,
for each contract, submit to the authority awarding contracts a certificate of
registration issued by the competent authority. That certificate is to state
the references which enabled them to be registered in the List and the
classification given in that list.
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Article 28 (3) entitles contractors registered in an official list in
any Member State whatever to use such registration, within the Limits laid
down in that provision, as an alternative means of proving before the
authority of another Member State awarding contracts that they satisfy the
qualitative criteria listed in Articles 23 to'26 of the directive (judgment of
10 February 1982 in Case 76/81, Transporoute v Minister of Public Works
((1982)) ECR 417).

In regard, in particular, to evidence of contractors' economic and
financial standing and technical knowledge or ability, registration in an
official list of recognized contractors may therefore replace the references
referred to in Articles 25 and 26 in so far as such registration is based upon
equivalent information.

Information deduced from registration in an official list may not be
questioned by the authorities awarding contracts. None the less, those
authorities may determine the Level of financial and economic standing and
technical knowledge and ability required in order to participate in a given

contract.
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Consequently, the authorities awarding contracts are required to accept
that a contractor's economic and financial standing and technical knowledge
and ability are sufficient for works corresponding to his classification only
in so far as that classification is based on equivalent criteria in regard to
the capacities required. If that is not the case, however, they are entitled
to reject a tender submitted by a contractor who does not fulfil the required

conditions.

The reply to the national court should therefore be that Article 25,
Article 26 (d) and Article 28 of the directive must be interpreted as not
precluding an awarding authority from requiring a contractor recognized in
another Member State to furnish proof that his undertaking has the minimum own
funds, manpower and managerial staff required by national law even when the
contractor is recognized in the Member State in which he is established in a
class equivalent to that required by the national law by virtue of the value
of the contract to be awarded. A
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/1P6/
Costs

The costs incurred by the Commission of the European Communities, the
Kingdom of Spain and the Italian Republic; which have submitted observations
to the Court, are not recoverable. Since these proceedings are, in so far as
the parties to the main proceedings are concerned, in the nature of a step in
the action pending‘before the national court, the decision on costs is a

matter for that court.

/1P3/
On those grounds,

ATHE COURT (Sixth Chamber)
in answer to the questions referred to it by the Conseil d'Etat of Belgium by

judgments of 15 January 1986, hereby rules:

1. The references enabling a contractor's financial and economic
standing to be determined are not exhaustively enumerated in
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Article 25 of Council Directive 71/305 of 26 July 1971 concerning
the co~ordination of procedures for the award of public works
contracts.

2. A statement of the total value of the works awarded to a
contractor may be required from tenderers as a reference within
the meaning of Article 25 of Directive 71/305 and neither that
article nor any other provision of the directive precludes a
Member State from fixing the value of the works which may be
carried out at one time.

3. Article 25, Article 26 (d) and Article 28 of Directive 71/305 must
be interpreted as not precluding an awarding authority from
requiring a contractor recognized in another Member State to
furnish proof that his undertaking has the minimum own funds,
manpower and managerial staff required by national law even when
the contractor is recognized in the Member State in which he is
established in a class equivalent to that required by the national
law by virtue of the value of the contract to be awarded.
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/S1/Kakouris, 0'Higgins, Koopmans, Bahlmann, Rodriguez Iglesias
pelivered in open court in Luxembourg on 9 July 1987,

/S2/P. Heim, Registrar - C.N. Kakouris, President of the Sixth Chamber
/FIN/ '
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/TCOR/Report for the Hearing < Joined Cases 27, 28 and 29/86

9
aln Joined Cases 27, 28 and 29/86 *

/P2/
1 - Legal background

1. Community law

Directive 71/305/EEC of 26 July 1971, in conjunction with Directive
71/304/EEC, lays down provisions directed to the attainment of freedom of
establishment and freedom to provide services in respect of public works
contracts awarded in Member States on behalf of the State, or regional or
local authorities or other legal persons governed by public Llaw, including
provisions not only for the abolition of restrictions but also for the
co~ordination of national procedures for the award of public works contracts.

The questions raised in these cases relate to the interpretation of the
provisions of pirective 71/305 dealing with the requirements which
undertakings must satisfy in order to take part in tendering procedures, which
are contained in Title IV entitled “"Common Rules on Participation”.
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The relevant provisions of Directive 71/305 are as follows:

Article 23 enumerates the criteria relating to contractors which may be
lead to their exclusion from participation in a contract and, in respect of
some of those cases, the evidence which contractors may submit in order to

establish that those criteria do not apply to them.

Article 25 defines the references establishing a contractor's financial

and economic standing as follows:

wproof of the contractor's financial and economic standing may, as a
general rule, be furnished by one or more of the following references:

(a) appropriate statements from bankers;

(b) the presentation of the firm's balance sheets or extracts from the
balance sheets, where publication of the balance sheet is required
under company law in the country in which the contractor is
established;

(c) a statement of the firm's overall turnover and the turnover on
construction works for the three previous financial years.

Report 27, 28, 29/86
Jo/wi/Ro -




Under

The authorities awarding contracts shall specify in the notice or in the
jnvitation to tender which reference or references they have chosen and
what references other than those mentioned under (a), (b) or (c) are to
be produced. '

1f, for any valid reason, the contractor is unable to supply the
references requested by the authorities awarding contracts, he may prove
his economic and financial standing by any other document which the
authorities awarding contracts consider appropriate.” :

the terms of Article 26,

»proof of the contractor's technical knowledge or ability may be
furnished by:

(b) a Llist of the works carried out over the past five yeaés,
accompanied by certificates of satisfactory execution for the most
important worksS....

(d) a statement of the firm's average annual manpower and the number
of managerial staff for the last three years...".
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Article 28 lays down the procedures for the establishment and

administration by Member States of official lists of recognized contractors

and provides that the registration of a contractor in such a List constitutes

a presumption of suitability for the authorities of other Member States

awarding contracts. Paragraphs (2) and (3) provide:

"2.

"3,

Contractors registered in these lists may, for each contract
submit to the authority awarding contracts a certificate of
registration issued by the competent authority. This certificate
shall state the references which enabled them to be registered in
the list and the classification given in this List".

Certified registration in such lists by the competent bodies
shall, for the authorities of other Member States awarding
contracts, constitute a presumption of suitability for works
corresponding to the contractor's classification only as regards
Articles 23 (a) to (d) and (g), 24, 25 (b) and (c) and
26 (b) and (d) and not as regards Art1cles 25 (a) and 26 (a), (¢)
and (e).

Information which can be deduced from regxstrat1on in official
lists may not be questioned. e
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2. National law

The relevant legislation in Case 27/86 comprises essentially the
Decree-Law of 3 February 1947 laying down conditions for the recognition of
contractors (Moniteur Belge of 12 February 1947), Article 1 of which lays down
the conditions which must be met by contractors in order to be authorized to
carry out public works. In addition to the general conditions contained in
that article, paragraph (B) requires a prior special recognition:

“if at the time of the award of the contract or in the course of its
performance the total value of all the works carried out by the
contractor at one time, whether public or for the public interest or
private, exceeds a maximum to be laid down by Royal Decree".
The Royal Decree of 31 January 1978 Laying down measures for the
implementation of the Decree~Law of 3 February 1947 (Moniteur Belge of 25
February 1978) Llays down those amounts; it specifjes that the relevant amount

for recognized contractors in Class 8 is Bfr 1 200 million.
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Article 9 of the Royal Decree provides that, although "this provision
shall not confer rights upon such contractors", recognized contractors must
request an exemption if, at the time when they tender for public works or in
the event of their being awarded a contract, the total value of fhe public and
private works which they have or will have to carry out at one time exceeds or
will exceed by more than 10X the amount laid down for the class in which they

.are recognized.

In Cases 28 and 29/86 the relevant provision is also to be found in the

Decree~Law of 3 February 1947, Article 1 of which was supplemented by
paragraph (C) which is worded as follows:

"Registration in the official list of contractors recognized by a Member
State of the European Community shall be equivalent to recognition as
provided for in B in respect of any works which recognition entitles the
contractor to carry out in the country where he is established".
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The above-mentioned Royal Decree of 31 January 1978 lays down the
maximum value of contracts which may be awarded to recognized contractors in
each class, namely Bfr 75 million in Class 6 and Bfr 150 million in Class 7.
There is no limit to the value of contracts which may be awarded to o
contractors in Class 8.

The Ministerial becree of 7 February 1978 (Moniteur Belge of 25 february
1978), which lays down the criteria to be taken into account in examining
requests for recognition by contractors, lays down certain conditions for
recognition including a requirement of equity capital of Bfr 15 million in
Class 6 and Bfr 30 million in Class 7, average annual manpower over the
'previous~three years of S0 in Class 6 and 100 in Class 7, and a managerial
staft of th in Class 6 and 4 in Class 7.

II - Facts and procedure
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1. Background to the disputes
Case 27/86

on 13 January 1978, the Association Intercommunale pour les Autoroutes
des Ardennes put out an invitation to tender for a contract for works on the
Ardennes motorway by Special Contract Document No. Z 78/C.77, which provided
that tenderers should be recognized in Class 8.

When the tenders were opened it transpired that Constructions et
Entreprises Industrielles S.A. (hereinafter referred to as "CEI") was the

lowest tenderer.

The three best-placed tenderers were requested to state the total value
of their work in hand at the time of the award of the contract. 1In its reply,
CEI admitted that the work in progress on its order book exceeded Bfr i 200
million. On 22 September 1978, the board of the Association Intercommunale
pour les Autoroutes des Ardennes, the awarding authority, decided to award the
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contract to a contractor who had submitted the highest tender but whose works
to be carried out at one time had a value not exceeding the Limits Laid down
in the Royal Decree of 31 January 1978.

By an application lLodged on 15 November 1978, CEI, the plaintiff in the
main proceedings, brought an action against that decision before the Conseil
d'Etat; it submitted inter alia that the awarding authority had infringed
Directive 71/305/EEC by rejecting its tender on the ground that the total
value of its works in progress exceeded the Limits Laid down in the Royal
Decree of 31 January 1978 although Articles 25 and 26 of the directive laid
down no criteria for the selection of contractors other than their financial
standing and technical ability and those criteria did not include the
requirement of recognition where their works in progress exceeded a set
amount.

Cases 28 and 29/86

0f the two public works contracts at issue, the first was put out to
tender by the Régie des Batiments under Special Contract Document No. K
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90/78-H 87, which called for tenderers in Category D, Class 6, and the second
by the Ministry of Defence under Special Contract Document No. 8/M/A/034/1978,
which called for tenderers in Category D, Class 7.

In both procedures Ing.fA. Bellini & Co. S.p.A, the plaintiff in the
main proceedings (hereinafter referred to asi"aellini"), whose registered
office is in Bergamo (Italy), was classed as the lowest tenderer when the
prices were compared but its tender was rejected on the ground that Bellini
did not satisfy the criteria laid down by the Belgian legislation for
recoénition in the classes required by the contract documents.

Bellini had submitted with one of its tenders a copy oflitsbcertificate
of recognition by the Italian Ministry of Construction in Category 2, Class 8,
which entitled it, under Italian legislation, to bid for contracts up to a
maximum of Lit 4 000 million, that is, about Bfr 142 million at the mid-price
exchange rate at the time; that amount corresponded to Cla;s 7 under the

Belgian legislation.
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One of the grounds relied upon by the awarding authorities in rejecting
Bellini's tenders was that it had insufficient capital. It appeared from the
preparatory documents preceding the decisions on the tenders, which were cited
in the references for a preliminary ruling submitted by the Conseil d'Etat,
that the awarding authority took the view that Bellini's proven capital was
insufficient under Belgian legislation for recognition in Class 6 or 7 as
required by the contract documents for the contracts in question. According
to those documents, Bellini's equity capital totalled Bfr 2 625 000 when
inclusion in Classes 6 and 7 under the Belgian legislation required own funds
of Bfr 15 million and Bfr 30 million respect%vely. '

“ Another ground relied upon by the awarding authorities in rejecting
Bellini's tenders was that it had insufficient manpower. Bellini had
established that it was dulyvpaying social security contributions to the
Istituto Nazionale della Previdenza Sociale in respect of one manager and 28
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other staff, whereas the Belgian legislation required average manpower for the
three previous years of 50 workers énd 2 managerial staff for Class 6 and 100
workers and four managerial staff for Class 7.

By applications dated 13 March and 9 July 1979, Bellini instituted
proceedings before the Conseil d'Etat for the annulment of the two tendering

decisions.

Bellini submitted inter alia that the awarding authorities had infringed
Article 3 (c) and Article 7 of the EEC Treaty and Articles 25 and 28 (3) of
Directive 71/305/EEC by questioning its economic and financial standing as
attested by its registration in the official List of contractors recognized in
Italy when its registration in that List established a presumption of economic
and financial standing and it was not possible to question the information to
be deduced from such registration, in particular that referred to in Article
25 (b) and (¢) and Article 26 (b) and (d) of Directive 71/305. Its treatment
at the hands of the awarding authorities therefore constituted discrimination
against it on grounds of nationality and was contrary to the freedom of .

movement for legal persons within the Community.

Report 27, 28, 29/86




- 13 -

2. The questions referred to the Court for a preliminary ruling

By orders dated 15 January 1986, the Third Chamber of the Administrative
Appeal Section of the Conseil d'Etat, taking the view that the resolution of
the three disputes‘before it depended on the interpretation of Directive
71/305/EEC, stayed the proceedings and referred'the following questions to the
Court for a preliminary ruling under Article 177 of the EEC Treaty:

A. In Case 27/86

1. Are the references enabling a contractor's financial and economic
standing to be determined exhaustively enumerated in Article 25 of
Directive 71/30S/EEC?

2. If not, can the value of the works which may be carried out at one
time be regarded as a reference enabling a contractor's financial
and economic standing to be determined within the meaning of
Article 25 of the directive?" '

" In the grounds of the order for the reference, the Conseil d'Etat
states that, on the one hand, the purpose of the test of thgvtptal value of
works which may be carried out at one time by a tenderer for public works is
to ) x
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v avoid any monopoly, permit a rational allocation of work and prevent unbridled
competition or specutation on the part of contractors resulting in their
incurring commitments beyond their means, and, on the other hand, Directive
71/305 is intended to ensure equality between tenderers for public works and
to that end it lays down objective selection criteria in order to remove the
assessment of the suitability of contractors from the sole discretion of the

administration.
B. The question submitted in Cases 28 and 29/86 is as follows:

"poes Directive 71/305/EEC of 26 July 1971 concerning the co-ordination
of procedures for the award of public works contracts, and in particular
Article 25 and Article 26 (d) thereof, permit a Belgian. awarding
authority to reject a tender submitted by an Italian contractor on the
grounds that the undertaking has not shown that it possesses the minimum
amount of own funds required by Belgian legislation and that it does not
have in its employ on average the minimum number of workers and i
managerial staff required by that legislation, when the contractor is
recognized in Italy in a class equivalent to that required in Belgium by
virtue of the value of the contract to be awarded?"
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3. Procedure

The orders making the reference were lodged at the Court Registfy on 3
february 1986.

By an order of 19 March 1986 pursuant to Article 43 of the Rules of
Procedure, the Court ordered that the three cases be joined for the purpose of
the written and oral procedure and the judgment because of the close connexion

between them.

Pursuant to Article 20 of the Protocol on the Statute of the Court of

Justice of the EEC, written observations were submitted as follows:

In Case 27/86, by the Association Intercommunale pour les Autoroutes des
Ardennes, whose successor in title is the Fonds des Routes, the defendant in
the main proceedlngs, represented by the Minister of Public Works, who is
represented by Pierre Lambert, of the Brussels Bar, and by Constructions et
Enterprises Industrielles S.A. (CED), the plavnt1ff in the main proceedings,
represented by R. Libiez, J. Putzeys and X. Leurquin, of the Brussels Bar; |
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In Case 28/86, by the Régie des Batiments, the defendant in the main
proceedings, represented by the Minister of Public Works, who is represented
by Pierre Lambert, of the Brussels Bar, and by the Confédération Nationale de
la Construction, an intervener in the main proceedings, represented by Léon

Goffin and Jean-Louis Lodomez, of the Brussels Bar;

_ In Case 29/86, by the Belgian State, the defendant in the main
proceedings, represented by the Minister of Defence, who is represented by
Jean-Paul Pierard, Deputy Legal Adviser, acting as Agent;

In Cases 28 and 29/86, by Ing. A. Bellini & Co. S.p.A., the plaintiff in
the main proceedings, represented by J. Putzeys and X. Leurquin, of the

Brussels Bar;

In all three cases, by the Commission of the European Communities,
represented by Maurice Guerrin, its Legal Adviser, acting as Agent, by the
Kingdom of Spain, represented by Luis Javier Casanova Fernandez, acting as
Agent, and by the Italian Government, represented by Ivo M. Braguglia,
Avvocato dello Stato, acting as Agent.
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By a decision of 19 November 1986, pursuant to Article 95 (1) and (2) of
the Rules of Procedure, the Court assigned the joined cases to the Sixth

Chamber.

Upon hearing the report of the Judge-Rapporteur and the views of the
Advocate General, the Court decided to open the oral procedure without any
preparatory enquiry.

I1I - Summary of the written observations submitted to the Court
1. Question 1 in Case 27/86

The parties to the main proceedings, the Kingdom of Spain, the Italian
Government and the Commission are all of the view that the references enabling

a contractor's financial and economic standing to be determined are not
exhaustively enumerated in Article 25 of Directive 71/305.

In support of that contention, they state in essence that the expression
"as a general rule" in the first paragraph of Article 25 of the directive and
the words in the second paragraph to "references other than those mentioned
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under (a), (b) or (c)" make it clear beyond doubt that the enumeration of
references in Article 25 is not exhaustive. They also note that the third
paragraph of that article refers to "any other document which the authorities
awarding contracts consider appropriate” as evidence of a contractor's
economic standing. That indeed was the criterion adopted by the Court of
Justice in its judgment of 10 February 1982 in Case 76/81 (Transporoute et
Travaux v Minister of Public Works, [Tbs;] ECR 417).

The answer proposed by the Commission contains a qualification:

n1. The references enabling a contractor's financial and economic

standing to be determined are exhaustively enumerated in Article
2% of Directive 71/305/EEC in so far as the awarding authority may
not refuse to accept one of those references when it is submitted
by a contractor. Nevertheless, awarding authorities may require
references other than those mentioned in Article 25 (a), (b) and
(c) provided that they make this clear in the notice of tender or
the invitation to tender."
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2. Question 2 in Case 27/86

The Fonds des Routes, the defendant in the main proceedings, the Kingdom
of Spain and the Commission take the view that the question submitted by the
Conseil d'Etat must be answered in the affirmative.

The Fonds des Routes argues in support of its contention that the Limit
on the value of the works which may be carried out by a contractor at one time
is in the interests of qulic policy and was mentioned in the General ‘

Programme for the Abolition ovaestrictions on Freedom to provide Services
drawn up by the Council on 18 pecember 1961 (official Journal, English Special
Edition, Second Series, IX, p.3).

The Kingdom of Spain states that the Limitation in question constitutes

an objective criterion which does not permit discrimination. It adds that
spanish legislation lLays down a set of Limits on the total value of works
which may be carried out at one time similar to that laid down by the Belgian

Llegislation.
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The Commission takes the view that the consideration of the total value
of the works which a contractor has or will have to carry out at one time and
the requirement of an exception where certain amounts are exceeded comes
within the discretion, conferred on awarding authorities by the second
paragraph of Article 25, to require additional references, other than those
enumerated in subparagraphs (a), (b) or (c), although that discretion must not

be exercised in an arbitrary or discriminatory manner.

Constructions et Entfeprises Industrielles S.A. (CEI), the plaintiff in

the main proceedings, and the Italian Govebnment, éuggest a negative answer.
CEI's observations are based on a general interpretétion of Articles 25

and 26 of the directive. In its vieh, those two articles reflect a common

rule for the qualitative selection of tenderers for public works contracts
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which is implicit in the directive to the effect that awarding authorities are
obliged to allow tenderers not excluded under Article 23 to establish their
individual financial, economic and technical suitability.

only references covering each individual contractor's financial,
economic and technical situation can constitute proof of his suitability.

The requirement in the Belgian legislation that the value of the works
to be carried out by the contractor at one time either when the contract is
awarded or in the course of its performance should not exceed a certain
ceiling is incompatible both with the common rule entitling each contractor to
establish his suitability for the contract in question and with the scheme of
the references provided for by Articles 25 and 26.

The imposition of such a ceiling creates an irrebuttable

presumption of financial and economic unsuitability which precludes
contractors from establishing their suitability. It constitutes a general and
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abstract disqualification rule whick is unlawful because it is not one of
those exhaustiveiy enumerated in Article 23.

Moreover it is quite clear that that ceiling constitutes a substantive
rule which bears no similarity to the forms of evidence envisaged by Article
25.

CEI goes on to examine whether the fact that the Belgian legislation
provides for the possibility of requesting an individual exemption from the
ceiling on the value of works which may be carried out at one time is to
beseen as a way of enabling contractors to prove their suitability. It:argues
that that is not the case because a Belgian awarding authority is not required
to examine a request for an exemption. Furthermore, the Ministerial Decree of
7 February 1978 by stipulating that the tenderer must have submitted a request
for recognition in the relevant class in order to be eligible for an exemption
lays down a condition which cannot be fulfilled by CEI which is already
recognized in a higher class. '
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tinally, CEI argues that, in its examination of tenders, the awarding
authority may in any event only require the references exhaustively enumerated
in the notice or the jnvitation to tender, and this in its view rules out the
application in this instance of the ceiling on the vatlue of works which may be

carried out at one time.
in conclusion, Ctl proposes that Guestion 2 be answered as follows:

"The value of works which may be carried out at one time cannot be
regarded as a reference enabling a contractor's financial and economic
standing to be determined within the meaning of Article 25 of Directive
71/305/LEC because:

1. It does not constitute a reference with regard to financial and

economic standing which is required of a contractor in the form of
a document Like all the other references mentioned in Article 25
of Directive 71/305/EEC; jnstead it creates a general and abstract
rule disqualifying any contractor exceeding a particular ceiling

on the value of the werks which may be carried out at one time;

™~

. It does not constitute a reference within the mearing of Article
25 since it is not based on the actual financial and economic
circumstances of the undertaking itself;

Report 27, 28, 29/36
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3. It does not constitute a reference since it was not mentioned to
in the notice or the invitation to tender;

4. It does not constitute a reference since it leaves it entirely to
the discretion ot the awarding authority to decide whether to go
on to examine the contractor's financial and economic standing or
whether to eliminate him on that ground alone;

h. It does not constitute a reference since it creates an obstacle
precluding a contractor recognized in Class 8 from either
obtaining an exemption from that requirement or establishing by
means of another document that he has the financial and economir
standing to be awarded the contract in question.:

The Italian Government infers from the object of the ceiling on the

value of the works which may be carried out at one time, as defined by the
Conseil d'Etat - namely to avoid any monopoly and to permit a rational
allocation of work - that that criterion cannot be regarded as a reterence to
establish the financial and economic standing of tenderers within the meaning
of Article 25 of birective 71/305. 'It states that if that criterion does not

Report 27, 28, 29/86




i

-25 -

fall within the exceptions provided for in the second paragraph of Article 25
of the directive, that automatically makes it "a means of proof which does not
come within the closed category of those authorized by the directive" -
(judgment in Transporoute, cited above, at paragraph 10 of the decision).

3. The question submitted in Cases 28 and 29/86

The Régie des Batiments, the defendant in the main proceedings in Case

28/86, the Confédération Nationale de La Construction, an intervener in

themain proceedings in Case 28/86, the Belgian State, the defendant in the
main proceedings in Case 29/86, the Kingdom of Spain and the Commission
propose an affirmative answer on the basis of the following arguments.

According to Article 20 of Directive 71/305, awarding authorities are
required to check the suitability of tenderers in accordance with the criteria
of financial and economic standing and technical ability laid down in Articles
25 to 28. The directive also provides for the way in which tenderers are to
prove both their financial and economic standing and their technical ability.
Yet since the directive does not fix the standard to be reached in regard to
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each of those criteria it is for the Member States to lay down the threshold
above which they will regard each tenderer's financial and economic standing

and techhical ability as appropriate for the contract under tender.

The presumption of suitability created by Article 28 of the directive '
entails that a certificate of registration in a list of contractors recognized\
in a Member State replaces, for the purposes of the awarding authority in
another Member State, both the presentation of the firm's balance sheet and
the statement of its turnover (Article 25 (b) and (c)) and the statement ofits
manpower (Article 26 (d)). However, the fact that this is a mere presumption
of suitability means that it is rebuttable. The proof provided by ‘
registration in an official Llist relates only to the objective factors on
which that registration is based. Each Member State is free to lay down more
or less restrictive conditions with regard to suitability to carry out works

of a particular value.

In those observations it is also pointed out that Article 28 (2) of the
directive provides that the certificate of registration must state the
references which enabled the contractor to be registered and the

classification given in that list, which, it is contended, can serve no other
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purpose than to enable the awarding authority to check whether the bresunption
of suitability created by the certificate is rebutted by the statutory
requirements of the Member State awarding the contract.

Lastly, the automatic assumption that registration in a List of
contractors recognized in one Member State is equivalent to such registration
in another State is contrary to the letter and the spirit of the Comnhnity
rules and would constitute discrimination against contractors registered in
countries where the conditions for recognition are stricter than those laid

down by other countries’ legislation.

Bellini and the Italian Government take the view that the question

submitted by the Conseil d'Etat must be answered in the negative.

Relying on arguments similar to those put forward by CEI in Case 27/86,
Bellini bases its observations on an jnterpretation of Articles 25 and 26 of
pirective 71/305. In its view those articles lay down a common rule-for the
qualitative selection of tenderers for public works, the effect of which is to

Report 27, 28, 29/86
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enable contractors to prove in each individual case their financial and
economic standing and technical ability on the basis of references reflecting
the objective financial, economic and technical situation of each contractor

taken individually.

The rule contained in the Belgian legislation on recognition, requiring
certain minimum own funds and a certain minimum staff, which is applicable to
all contracts and all contractors without taking account of their individual
financial, economic and technical situation, is a general and abstract rule
and therefore incompatible with the common qualitative selection rule
contained in Articles 25 and 26 of the directive, which enables contractors to

prove their suitability for each contract.

Moreover those requirements in fact constitute general and abstract
grounds for the exclusion of a contractor and are therefore also incompatible
with Article 23 of the directive, which exhaustively enumerates the

circumstances in which exclusion is justified.
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Bellini further takes the view that the application of those
requirements to contractors recognized in another Member State would be
contrary to the scheme laid down by Article 28 (3) of the directive for the
examination by an awarding authority of the financial and economic standing
and technical ability of such contractors. It considers that the conditions
as to own funds, manpower and numbers of managerial staff are matters covered
by Article 25 (b) and Article 26 (d) of Directive 71/305/EEC in regard to
which a contractor must be presumed financially, economically and technically
suitable by virtue of Article 28 (3).

The Italian Government cites the judgment in Transporoute, cited above,

» which the Court held that Article 28 (3) entitles contractors registere. in
an official list in a Member State to use suchvregistration, within the iimit.
laid down in that provision, as an alternative means of satisfying an award’™ .
authority in another Member State that they meet the qualitative criteria
listed in Articles 23 to 26 of the directive. The présumption of suitabilivy

which applies, under Article 28 (3), to a contractor registered in an oificiat
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list already includes all the aspects of his financial standing and technical
ability of which evidence is required by the legislation of the Member State
awarding the contract by means of the requirement of minimum capital and
manpower. The Italian Government therefore states that registration in an
official list replaces the references provided for by Article 25 (b) and (c)
(balance sheet, statement of turnover) which serve to establish a contractor's
financial and economic standing and thereby precludés another Member State
from requiring evidence of a certain minimum capital. The same argument holds

for the minimum manpower and managerial staff requirements.

/82/Judge Rapporteur, G.C. Rodriguez Iglesiaé
/FIN/

Report 27, 28, 29/86 -




; {0S

- 31 -

* Language of the case: French
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Application for interim measures to prevent the award of z contrac*
reiating to the Dundalk Water Supply until the final judgment in
the main action in the present case,

Tne President of the Court of Justice of the Europearn

Communities makes the following
ORDER

1. Dundalk Urban District Council is the promoter of a projet
known as the Dundalk Water Supply Augmentation Scheme. Contract
n® 4 of this Scheme concerns the construction of a water main tc
transport water from the river Fane source to a treatment plant at
Cavan Hill and thence into the existing town supply system. The
invitation to tender for this Contract by open procedure was
published in Supplement‘ 50/13 of the Official Journal of the
European Communities dated 13 March 1986. At point 13 of the
published notice it was stated that:

"The contract will be awarded, subject to the Dundalk Urban
District council being satisfied as to the ability of the
contractor to carry out the work, to the contractor who
submits a tender, in accordance with the tender documents,
which is adjudged to be the most economically advantageou:
to the Council in respect of price, period of completion,
technical merit and running costs.

The lowest or any tender need not necessarily be accepted.”

2. The Commission received complaints that one of the tenders
submitted was being unfairly excluded from consideration. One o7
the complainants is an Irish contractor tendering for the Contract,
P. J. Walls (Civil) Ltd. ("walls") and the other is the Spanish
company offering to supply asbestos cement pipes for the Contract,
Uralita S.A. ("Uralita").

0. 45/87-R - 2 : i -
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3. Walls submitted three offers in response to the tender
invitation, one of which based on the use of pipes supplied by
“yralita" of Spain, was the lowest tender offered. The consulting
engineers to the project have, however, stated that this tender is
not in accordance with Clause 4.29 of the Specification to the
Contract which provides that: '

masbestos Cement Pressure pipes shall be certified as
complying with Irish Standard Specification 188 - 1975 in
accordance with the Irish Standard Mark Licensing Scheme of the
Institute for Industrial Research and Standards. ALL asbestos
Cement Watermains are to have a bituminous coating internally and
externally. Such coatings shall be applied at the factory by
dipping®.

Onty pipes made by Tegral Pipes Ltd. of Drogheda, Ireland, are
currently certified to this standard.

4, Followiﬁg various discussions, the Commission instituted
proceedings under Articie 169 of the EEC Treaty on 20 October 1986,
setting out its view that this clause of the Specification
constituted a breach of Articles 30-36 of the EEC Treaty and of
Article 10 of Council Directive of 71/305/EEC of 26 July 1971
co-ordinating procedures for the award of public works contracts
0.J. N° L 185 of 25 August 1971, p.S5 (English Special Edition
p.682)). The Irish Government replied on 14 November 1986. The
Commission was not satisfied with this reply and addressed &
reasoned opinion to the Irish Government on 13 January 1987. The
Irish Government replied on 3 February 1987. The Irish Government
agreed to undertake not to award the contract until 20 February
1987.

S. By an application lodged at the Court Registry on 13 February
1987, the Commission applied for a declaration that by the
inclusion of Clause 4.29 in the Contract and by the refusal to
accept the use of asbestos cement pipes manufactured to an

0. 45/87-R - 3
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equivalent standard, Ireland has failed to fulfil its obligations
under Article 30 of the EEC Treaty and Articie 10 of Council
Directive 71/30S/EEC.

6. By an application Llodged at the Court Registry on
13 February 1987, the applicant requested the Court, pursuant to
Article 186 of the EEC Treaty and Article of the Rules of
Procedure, to order Ireland to take such measures as may be
necessary to prevent, .until such time as the Court has given final
judgment in this case or a settlement has been reached between the
Commission and Ireland, the award of a contract for the works to
which this case relates, or if such a contract should already have
been awarded, to order Ireland to take such measures as may be
necessary to cancel such a Contract.

7. According to Article 84 (2) of the Rules of Procedure, the
President may grant an application for interim measures even before
the observations of the opposite party have been submitted. That
decision may be varied or cancelled even without any application
being made by any party.

8. It appears necessary to make use of this power in the
present case so as to ensure that the application for interim
measures is not prejudiced by the existence of a fait accompli. If

the contract in question were awarded before the application for
interim measures is decided, difficult questions might arise as to
the possibility of subsequently cancelling it. Moreover, the
Commission state that other phases of the scheme (for example, the
pumping station) are still at the design stage and that a delay in
the award is therefore unlikely to delay the ultimate objective of
increasing water supply in the Dundalk area. The interests of
justice and of the parties involved can therefore best be
maintained by an order maintaining the status‘*~ until there has
been the possibility of hearing the parties and deciding the
application for interim measures with all due deliberation.

0. 45/87-R - 4
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On those grounds,

THE PRESIDENT

by way of an interim decision,

hereby
ORDERS
as follows:
1. Ireland shall take such measures as may be necessary to

prevent, until such time as the application by the
Commission for interim measures has been disposed of or
until further order, the award by Dundatk Urban District
Council of Contract N° 4 of the Dundalk Water Supply
Augmentation Scheme.

2. The costs are reserved.

Done at Luxembourg on 16 February 1987.

AVZ“"-:“' Son
A.J. Mackenzie Stuar:
President

P. Heim
Registrar

0. 45/87-R - 5
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Case 45/87

" JUDGNENT OF THE COURT
22 September 1988

(Public works contract - Comnity tender procedurc = Applicability of Article
30 of the EEC Treaty)

In Case 45/87

Conmission of the European Communities, represented by Eric L. White, a member
of its Legal Department, acting as Agent, with an address for service in
Luxembourg at the office of Georgios Kremlis, Jean Monnet Building, Kirchberg,

spplicant,

supported by

The Kingdom of Spain, represented by Jaime Folguera Crespo, Deputy Director
Genoril for Co-ordination of Community Affairs with respomibility for Legal
Atfairs, and Rafael Garcia-vi(docllas Fernandez, Head of the Legal Department
for matters before the Court. of Justico of the Europesn Communities, acting as

Agents,
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Ireland, represented by Louis J. Dockery, Chief State Solicitor, acting as
Agent, with an address for service in Luxembourg at the Irish Embassy, 28
Route d'Arlon,

defendant,

APPLICATION for a declaration that by allowing the inclusion in the contract
specification for the Dundalk Water Supply Augmentation Scheme - Contract No.
4 of Clause 4,29 pro#idinq that asbestos cement pressure pipes are to be
certified as complying with Irish Standard 188:1975 in accordance with the
Irish Standard Mark Licensing Scheme of the Institute for Industrial Research
and Standards and consequently refusing to consider (or rejecting without
adequate justification) a tender providing for the use 6f asbestos cement
pipes manufactured to an alternative standard providing equivaltent guarantees
of safety, performance and reliability (such as ISO 160), Ireland has failed
to fulfil its obligations under Article 30 of the EEC Treaty and Article 10 of
Council Directive 71/30S/€EC,

J 45/87
Br/mo/Ro
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THE COURT

composed of: Lord Mackenzie Stuart, President, 0. Due, J.C. Moitinho de
Almeida and 6.C. Rodriguez lglesias (Presidents of Chambers), T. Koopmans, U.
Everling, Y. Galmot, C.N. Kakouris and T.F. 0'Higgins, Judges,

Advocate General: M. Darmon
Registrar: J.-G. Giraud,

having regard to the Report for the Hearing and further to the hearing on 27
April 1988, ’

after hearidg the Opinion of the Advocate General delivered at the sitting on
21 June 1988,

gives the following

Judgment §
1 By application lodged at the Court Registry on 13 February 1987,
the Commission of the European Communities brought an action under
Article 169 of the EEC Treaty for a declaration that by allowing the
inclusion in the contract specification for the Dundalk Water Supply
Augmentation Scheme - Contract No. 4 of a clause providing that the
asbestos cement pressure pipes should be certified as complying with

J 45/87



Irish Standard 188:1975 in accordance with the Irish Standard Mark
Licensing Scheme of the Institute for Industrial Research and Standards
(IIRS) and consequently refusing to consider (or rejecting without
adequate justification) a tender providing for the use of asbestos
cement pipes manufactured to an alternative standord'providinq
equivalent guarantees of safety, performance and reliability, Iretand
has failed to fulfil its obligations under Article 30 of the EEC Treaty
and Article 10 of Council Directive 71/305/EEC of 26 July 1971
concerning the co-ordination of procedures for the award of public works
contracts (0fficial Journal, English Special Edition 1971 (I11), p. 682).

2 Dundalk Urban District Council is the promoter of a scheme for the
augmentation of Dundalk's drinking water supply. Contract No. 4 of
that scheme is for the construction of a water main to transport water
from the River Fane source to a treatment plant at Cavan Hill and thence
into the existing town supply system. The invitation to tender for
that contract by open procedure was published in the Official Journal of
the European Communities on 13 March 1986 (Official Journal No. $ S0, p.
3. '

3 Clause 4.29 of the specification relating to Contract No. 4, which
formed part of the contract specification, included the following
paragraph:

J 45/87
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»asbestos cement pressure pipes shall be certified as
complying with Irish standard Specification 188:1975 in
accordance with the Irish Standard Mark Licensing Scheme of
the Institute for Industrial Research and Standards. Atl
asbestos cement watermains are to have a bituminous coating
internally and externally. such coatings shall be applied
at the factory by dipping.* ‘

4 The dispute stems from complaints made to the Commission by an
Irish undertaking and a Spanish undertaking. In response to the
invitation to tender for Contract No. &, the Irish undertaking had
submitted three tenders, one of which provided for the use of pipes
manufactured by the Spanish undertaking. In the Irish undertaking's
view, that tender, which was the lowest of the three submitted by it,
gave it the best chance of obtaining the contract. The consulting
engineers to the project wrote a letter to the Irish undertaking
concerning that contract stating that there would be no point in its
coming to the pre-adjudication interview if proof could not be provided
that the firm supplying the pipes was approved by the I1IRS as a supplier
of products complying with Irish Standard 188:1975 (*1.5.188"). It is
common ground'that the Spanish undertaking in question had not been
certified by the IIRS but that its pipes complied with international
standards, and in particular with 1S0 160-1980 of the International
Organization for Standardization. '

J 45/87
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5 Reference is made to the Report for the Hearing for a fuller
account of the relevant provisions, the background to the case and the
submissions and arguments of the parties and of.the intervener, which
are mentioned or discussed hereinafter only in so far as is necessary
for the reasoning of the Court. '

6 o In the Commission's view, this action raises inter alia the v
question of the compatibility with Community Law, in particular Article
30 of the EEC Treaty and Article 10 of Directive 71/305, of the
inclusion in a contract specification of clauses Like the disputed
Clause 4.29. It further argues that the Irish authorities’ rejection,

- without any examination, of a tendoé providing for the use of
Spanish-made pipes not complying with Irish standards also infringed
those provisions of Community law. It is appropriate to examine first
the issues raised by Clause 4.29.

Directive 71/305

7 : Article 10 of Directive 71/305, to which the Commission refers,
provides that Member States are to prohibit the introduction into the
contractual clauses relating to a given contract of technical
specifications which mention products of a specific make or source or of
a particular process and which therefore favour or eliminate certain
undertakings. In particular, the indication of types or of a specific

J 45/87
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origin or production is to be prohibited. However, such indication is
permissible if it is accompanied by the words "or equivalent®™ where the
authorities awarding contracts are unable tb give a description of the
subject of the contract using specificqtions‘which are sufficiently
precise and intelligibte to all parties concerned, The words “or
equivalent” do not appear in Clause 4.29 of the contract notice at issue
in this case.

8 The Irish Government argues that the provisions of Directive
71/305 do not apply to the contract in question. It points out that
Article 3 (5) of the directive provides that the directive is not to
apply to "public works contracts awarded by the production,
distribution, transmission or transportation services for water and
energy®. There is no doubt that the contract in this case was a public
works contract to be awarded by a public distribution service for water.

9 The Commission does not deny that fact but points out that Ireland
requested the publication of the relevant notice in the 0fficial Journal
by reference to the obligatory publication of contract notices Laid down
by the directive. The Commission, in common with the Spanish
Government, which intervened in support of its conclusions, considers
that, having voluntarily brought itself within the scope of the
directive, lreland was obliged to comply with its provisions,

J 45/87
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With regard to this point, the Irish Government's argument must be

‘accepted. The actual wording of Article 3 (5) is wholly unambiguous,

in so far as it excludes public works contracts of the type at issue
from the scope of the directive. According to the preamble to the
directive, that exception to the generil application of the directive
was laid down in order to avoid the subjection of distribution services
for water to different systems for their works contracts, depending on

 whether they come under the State and authorities governed by public Law

or whefher they have separate Legal'perionality. There is no reason to
consider that the exception in question no longer applies, and the
reasons underlying it are no longer valid, where a Member State has a
contract notice published in the Official Journal of the European
Communities) whether through an error or because it initially intended
to seek a contribution from the Community towards the financing of the

work.

The application must therefore be dismissed in so far as it is
based on the infringement of Directive 71/305. '

Article 30 of the Treaty

It must be observed at the outset that the Commission maintains
that Dundalk Urban District Council is a public body for whose acts the
Irish Government is responsible. Moreover, before accepting a tender
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dundatk Council has to obtain the authorization of the lrish Department
of the Environment. Those facts have not been challenged by the Irish
Government,

13 It must also be noted that according to the Irish Government the
requirement of compliance with Irish standards is the usual practice
followed fn relation to public works contracts in Ireland.

14 The Irish Government points out that the contract at issue relates
not to the sale of goods but to the performance of work, and the clauses
relating to the materials to be used are completely subsidiary.
Contracts concerned with the performance of work fall under the Treaty
provisions relating to the free supply of services, without prejudice to
any harmonization measures which might be taken under Article 100.
Consequently, Article 30 cannot apply to a contract for works.

15 In that connexion, the Irish Government cites the case-lLaw of the
Court and, in particular, the judgment of 22 March 1977 in Case 74/76
(lannelli & Volpi v Meroni, [1977] ECR 557), according to which the
field of application of Article 30 does not include obstacles to trade
covered by other specific provisions of the Treaty.

16 That argument cannot be accepted. Article 30 envisages the
elimination of all measures of the Member States which impede imports in

J 45/87
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intra-Community'trade, whether the measures bear directly on the
movement of imported goods or have the effect of indirectly impeding the
marketing of goods from other Member States. The fact that some of
those barriers must be considered in the Light of specific provisions of
the Treaty, such as the provisions of Article 95 relating to fiscal
discrimination, in no way detracts from the general charaﬁteb of the
prohibitions Laid down by Article 30.

The provisions on the freedom to supply services invoked by the
Irish Government, on the other hahd, are not concerned with the movement
of goods but the freedom to perform activities and have them carried
out; they do not Lay down any specific rule reiating to particular
barriers to the free movement of goods. Consequently, the fact that a
public works contract relates to the provision of services cannot remove
a clause in an invitation to tender restricting the materials that may

be used from the scope of the prohibitions set out in Article 30.

Consequently, it must be considered whether the inclusion of
Clause 4.29 in the invitation to tender and in the tender specifications
was liable to impede imports of pipes into Ireland.

In that connexion, it must first be pointed out that the inclusion
of such a clause in an invitation to tender may cause economic operators

\-_,\_.\):
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who produce or utilize pipes equivalent to pipes certified as complying
with Irish standards to refrain from tendering.

20 It further appears from the documents in the case that only one
undertaking has been certified by the IIRS to 1.S. 188 to apply the
Irish Standard Mark to pipes of the type required for the purposes of
the public works contract at issue. That undertak1n§ is located in
Ireland. Consequently, the inclusion of Clause 4.29 had the effect of
restricting the supply of the pipes needed for the Dundalk scheme to
Irish manufacturers alone,

21 The Irish Government maintains that it is necessary to specify the
standards to which materials must be manufactured, particularly in a
case such as this where the pipes utilized must suit the existing
network. Compliance with another standard, even an international
standard such as IS0 160-1980, woutd not suffice to eliminate certain
technical difficulties.

22 That technical argument cannot be accepted. The Commission's
complaint does not relate to compliance with technical requirements but
to the refusal of the Irish authorities to verify whether those
requirements are satisfied where the manufacturer of the materials has
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not been certified by the IIRS to I.S, 188. By incorporating in t. .
notice in question the words "or equivalent® after the reference to ti
Irish standard, as provided for by Directive 71/305 where it is
applicable, the Irish authorities could have verified compliance with
the technical conditions without from the outset réstricting the
contract only to tenderers_proposiﬂg to utilize Irish materials.

23 The Irish Government further objects that in any event the pipes
manufactured by the Spanish undertaking in question whose use was
provided for in the rejected tender did not meet the technical
requirements, but that argument, too, is irrelevant as regards the
compatibility with the Treaty of the inclusion of a clause Like Clause
4,29 in an invitation to tender.

24 The Irish Government further maintains that protection of public
health justifies the requirement of compliance with the Irish standard
in so far as that standard guarantees that there is no contact between
the water and the asbestos fibres in the cement pipes, which would
adversely affect the quality of the drinking water.

25 ‘ That argument must be rejected. As the Commission has rightly
pointed out, the coating of the pipes, both internally and externally,
was the subject of a separate requirement in the invitation to tender.
The Irish Government has not shown phy compliance with that requirement
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would not be such as to ensure that there is no contract between the
water and the asbestos fibres, which it considers to be essential for
reasons of public health.

26 . The Irish Government has not put forward any other argument to
refute the conclusions of the Commission and the Spanish Government and
those conclusions must consequently be upheld.

27 It must therefore be held that by allowing the inclusion in the
contract specification for tender for a public works contract of a
clause stipulating that the asbestos cement pressure pipes must be
certified as complying with Irish Standard 188:1975 in accordance with
the Irish Standard Mark Licensing Scheme of the Institute for Industrial
Research and Standards, Ireland has failed to fulfil iti obligations
under Article 30 of the EEC Treaty.

The rejection of the tender providing for the use of the Spanish-made
pipes '

28 The second Limb of the Commission's application is concerned with
the Irish authorities' attitude to a given undertaking in the course of

the procedure for the award of the contract at issue.

29 It became apparent during the hearing that the second Limb of the
application is in fact intended merely to secure the implementation of
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the measure which is the subject of the first Limb. It must therefore
be held that it is not a separate claim and there is no need to rule on
it separately. '

Costs

Under Article 69 (2) of the Rules of Procedure the unsuccessful
party is to be ordered to pay the costs. Nevertheless, by virtue of
the first subparagraph of Article 69 (3) the Court may order the parties'
to bear their own costs in whole or in part where each party succeeds on
some and fails on other heads. As the Commission has failed in one of
its submissions, the parties must be ordered to bear their own costs.

On those grounds,

THE COURT

hereby:

1. Declares that by allowing the inclusfon in the contract
specification for tender for a public works contract of a
clause stipulating that the asbestos cement pressure pipes
sust be certified as complying with Irish Standard 188:1975 in
accordance with the Irish Standard Mark Licensing Scheme of
the Institute for Industrial Research and Standards,
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Ireland has failed to fulfil its obligations under Article 30
of the EEC Treaty;

2. Dismisses the remainder of the application;

3. Orders the parties, including the intervener, to bear their

own costs.
Mackenzie Stuart Due Moitinho de Almeida
Rodriguez Iglesias Koopmans Everling

Galmot _ Kakouris , 0*Higgins
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Delivered in open court in Luxembourg on 22 September 1988.

A.J. Mackenzie Stuart
President

J.~G. Giraud
Registrar

J 45/87
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Case 45/87

REPORT FOR THE HEARING

(Public works contract - Community tender procedure - Applicability of
Article 30 of the EEC Treaty)

In Case 45/87,

Commission of the European Communities, represented by Eric L. White,
a member of its Legal Department, acting as Agent, with an address for
service in Luxembourg at the office of Georgios Kremlis, Jean Monnet
Building, Kirchberg,

applicant,

supported by

The Kingdom of Spain, represented by Jaime Folguera Crespo, Deputy
_Director General for Co-ordination of Community Affairs with
responsibility for Legal Affairs, and Rafael Garcia-Valdecassas
fernandez, Head of the Legal Department for matters before the Court
of Justice of the European Communities, acting as Agents,

Ireland, represented by Louis J. Dockery, Chief State Solicitor,
acting as Agent, with an address for service in Luxembourg at the
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Irish Embassy, 28 Route d'Arlon,
defendant,

APPLICATION for a declaration fhat by allowing the inclusion in the
contract specification for the Dundalk Water Supply Augmentation
Scheme - Contract No. 4 of ctauié 4.29 providing that asbestos cement
pressure pipes are to be certified as complying with the Irish
Standard Specification 188:1975 in accordance with the 1rish Standard
Mark Licensing Scheme of the Institute of Industrial Research and
Standards and consequently refusing to considgr (or rejecting without
adequate justification) a tender providing for the use of asbestos
cement pipes manufactured to an alternative standard providing
equivalent guarantees of safety, performance and reliability (such as
IS0 160), Ireland has failed to fulfil its obligations under Article
30 of the EEC Treaty and Article 10 of Council Directive 71/305/€EEC.

R 45/87
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1.

1.1

Facts and procedure

Legal context

Council Directive 71/305

On 26 July 1971, the Council adopted Directive 71/305

concerning the co-ordination of procedures for the award of public
works contracts (Official Journal, English Special Edition 1971 (I1),
p. 682), hereinafter to as "the directive™.

Article 10 (1) of the directive provides that the "technical

specifications may be defined by reference to national standards®".
However, Article 10 (2) lays doun certain conditions with which
technical specifications must comply. It proyides that:

. "Unless such specifications are justified by the subject of
the contract, Member States shall prohibit the introduction
into the contractual clauses relating to a given contract of
technical specifications which mention products of a specific
make or source or of a particular process and which therefore
favour or eliminate certain undertakings. In particular, the
indication of trade marks, patents, types, or of a specific
origin or production, shall be prohibited. However, if such
indication is accompanied by the words ‘or equivalent', it
shall be authorised in cases where the authorities awarding
contracts are unable to give a description of the subject of
the contract using specifications which are sufficiently
precise and intelligible to all parties concerned.”
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According to Article 3 (5) of the directive:

"The provisions of this Directive shall not apply to public
works contracts awarded by the production, distribution,
transmission or transportation services for water and energy."

In that regard, the sixth recital in the preaﬁble to the

directive states that:

®... it is necessary to avoid the subjection of the production,
distribution and transmission or transportation services
services for water and energy to different systems for their
works contracts, depending on whether they come under the
State, regional or local authorities or other legal persons
governed by public Llaw or whether they have separate legal
personality; ... it is therefore necessary to exclude from the
scope of this Directive those services referred to above which
by reason of their legal status, would fall within its scope
until such time as a definitive solution can be adopted in the
light of experience;"

1.2 ‘ Standards for asbestos cement pressure pipes and joints

(a) 150 160-1980

The International Organization for Standardization (hereinafter
referred to as "the ISO") is a world-wide.federation of national
standards institutes. Those institutes are the 1SO member bodies.

The 1S0 develops international technical standards applicable to goods
and services. The work of developing those standards s carried out
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through IS0 technical committees. Every member body interested in a
subject for which a technical committee has been set up has the right
to be represented on that committee. International organizations,
governmental and non-governmental, also take part in the work. Oraft
international standards adopted by the technical committees are
circulated to the member bodies for approval before their acceptance
as international standards by the ISO council.

The ISO seeks to have its international standards adopted by
the national standards institutes in the standards which those
institutes lay down at national level. Different metﬁods to that end
are indicated by the ISO in Guide 21-1981, entitled "Adoption of
International Standards in National Standards®. An international
standard may be adopted, inter alia, by the development and
publication of a national standard which takes over the precise terms
of an international standard or is equivalent thereto. IS0 Guide 21
defines as “equivalent” standards which differ by reason of "editorial
changes® or because of "minor technical deviations™.

The conformity of a product or a service with a standard is
certified by "certificate of conformity® or by licences permitting the
placing on the products of a "mark of conformity™. Various IS0 guides
recommend methods by which both systems may be implemented.
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In regard to asbestos cement pressure pipes and joints, which -
are at issue in this case, international standard IS0 160 was
developed by the technical committee on products in fibre-~reinforced
cement, In the Community, that standard has been approved by the
member bodies in the Federal Republic of Germany, France, Greece,
Italy, the Netherlands, Portugal, Spain and the United Kingdom. The
standard in question specifies the conditions of manufacture,
classification, characteristics and acceptance tests applicable to
ashestos cement pipes. With regard to the diameter of pipes, standard
1S0 160 provides that the nominal diameter of the pipes corresponds to
the internal dismeter expressed in millimetres, tolerances excluded.
With regard to length, it provides that {t should preferably be not
Lless than 4 metres for pipes with a nominal diameter exceeding 200
mitlimetres. The nominal length should preferably be a multiple of
0.5 metres. ’

(b) 1.S. 188:1975

In Ireland, the Industrial Research and Standards Act 1961
authorized the Institute for Industrial Research and Standards (IIRS)
to Lay down technical standards. In 1984, the IIRS set up the
National Standards Authority of Ireland (NSAI), which took over the
duties of the IIRS in regard to standards with effect from 1 January
1985. The NSAI is the ISO member body for lreland.

R 45/87
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In 1975, the IIRS Laid down standard I.S. 188:1975 for asbestos
cement pressure pipes. For information, it is stated in an annex to
standard 1.S. 188 that it is broadly similar to international standard
IS0 160 and British standard BS 486:1973. However, it can be seen
from the specifications in standard 1.S. 188 that, unlike standard ISO
160, the former defines the nominal diameter of the pipes as
corresponding to the outside diameter; the internal diameter and
consequently, the thickness of the pipes, are to be determined by the
manufacturer. Furthermore, sfandard 1.S. 188 provides for outside
diameters at the ends of the pipes. Finally, it provides that the
standard Length of pipes is to be 4 metres but adds that “other
Llengths may be supplied by agreement between the manufacturer and the

purchaser",

for the purpose of certifing conformity with standard 1.S. 188
of asbestos cement pipes, the NSAI operates a system of marks
indicating such conformity (Irish Standard Mark). That system is
governed by the NSAI Irish Standard Mark Certification Schemes.
Licences making it possible to apply the Irish Standard Mark to
products or services under standard 1.S. 188 are issued by the NSAI in
the name if the IIRS. Until June 1986, the only companies authorized
by the IIRS under I.S. 188 to use the Irish Standard Mark for their
products were Tegral Pipes Ltd., Drogheda (Ireland), in respect of
pipes of all dimensions, and Toschi Productions GmbH, Rethem (Federal
i Republic of Germany), in respect of pipes of 250 mm in Class 15.

R 45/87
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(e) BS 486:1973 and BS 486:1981 .

In 1973 the British Standards Institution laid down standard BS
486 for asbhestos cement pressure pipes and joints. When it was last
revised in 1981, that standard was made to correspond more closely to
standard 1S0 160. The foreword to the standard indicates that the
differences between it and ISO standard 160-1980 are as follows:

outside diameters at finished ends are given for the range of
nominal diameters in general use in the U.K.;

minor editorial changes have been made.

Like standard IS0 160, standard BS 486 indicates the nominal
diameters of pipes, specifying that the nominal diameter corresponds
to the internal diameter. The thickness of the wall of the pipes and
the point at which that is measured is to be specified by the
manufacturer. Hduever, paragraph 3.5.1.4.1 of BS 486:1981 lays down
the external diameter of the finished ends as does Irish standard I.S.
188. The outside diameters at the finished ends laid down for
different nominal diameters and classes of pipes are the same as those
provided for in 1.S. 188. The specifications concerning the Length of
the pipes contained in standard 8S 486:1981 are the same as those in
180 160.
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2. Background to the dispute

2.1 The invitation to tender for the Dundalk Water ngpgy
ﬁggnentation Scheme

dundalk Urban District Council is the promoter of a project
known as the bundalk Water Supply Augmentation Scheme. Contract No. &
of this scheme concerns the construction of a water main to transport
water from the River Fane source to a treatment plant at Cavan Hill
and thence into the existing town supply system. The invitation to
tender for this contract by open procedure was published in Supplement
to the Official Journal No. S 50 of 13 March 1986, p. 13. At point 13
of the published notice it was stated that:

"The contract will be awarded, subject to the Dundalk Urban
District Council being satisfied as to the ability of the
contractor to carry out the work, to the contractor who
submits a tender, in accordance with the tender documents,
which is adjudged to be the most economically advantageous to
the Council in respect of price, period of completion,
technical merit and running costs.

The Lowest or any tender need not necessarily be accepted.”

An Irish firm specializing in work of that sort, namely P.J.
Walls (Civil) Ltd., hereinafter referred to as "Walls", submitted
three tenders in response to the invitation to tender:
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Tender A based on the use of 700 mm diameter asbestos cement
pipes supplied by Tegral Ltd. (the only Irish producer of such
pipes);

Tender B based on the use of 700 mm diameter "K9" ductile iron
pipes supplied by Stanton and Staveley, a UK company;

Tender C based on the use of 700 mm diameter asbestos cement
pipes supplied by Uralita, of Spain. -

The price quoted in Tender C was significantly below that in
Tenders A and B, due entirely to the cost of the pipes. Walls
considered that in those circumstances, Tender C offered them the besf
possibility of obtaining the contract.

On 6 June 1986, the consulting engineers to the project,
engaged by Dundalk Urban District Council, wrote to Walls inviting
them to a pre-adjudication interview. The letter in question added
that proof would be required that the firm supplying the pipes “is
registered with the IIRS for the purposes of the Irish Standard Mark
Licensing Scheme referred to in the Specification"™. There would be no
point in coming to the meeting if Walls were unable to prove
compliance with Clause 4.29 of the specification annexed to the
contract in question. That clause provides that:

"Asbestos cement pressure pipes shall be certified as complying
with Irish Standard Specification 188 - 1975 in accordance
with the Irish Standard Mark Licensing Scheme of the Institute
for Industrial Research and Standards. ALl asbestos cement
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watermains are to have a bituminous coating internally and
externally. Such coatings shall be applied at the factory by

dipping.*

At the pre-adjudication interview on 24 June 1986, Walls
claimed that the pipes obtained from Uralita of Spain complied with
standards BS 486 and IS0 160 and were of a quality equal to that
required by standard 1.S. 188. However, the consulting engineers
stated that they could not take account of Tender C since the only
companies certified by the NSAI under 1.S. 188:1975 were Tegral Pipes
and Toschi Productions,

2.2, Steps taken by Uralita and Walls

On that basis, an exchange of views took place between the IIRS
and the NSAI, on the one hand, and Walls and Uralita, on the other,
concerning the characteristics and the quality of Uralita pipes. By
tetex of 13 June 1986, Uralita indicated to the IIRS inter alia that
its pipes complied with standards ISO 160-1980 and BS 486:1981. The
difference between standard 1S0 160-1980 (or BS 486:1981) and 1.S.
188:1975 (or BS 486:1973) was that the IS0 standard laid down an
internal diameter, leaving the outside diameter at the finished ends
to the manufactuer's discretion. However, standard I.S. 188:1975
fixed the outside diameter Leaving the internal diameter to the
manufactuer's discretion. Uralita indicated that it could
manufacture pipes to comply with 1.S. 188:1975, but the outside
diameters would then be Larger than those of pipes manufactured in
accordance with the IS0 standard and the pipes would be thicker than
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was actually required. As a result, the prices would be less:
competitive. Finally, Uralita indicated that the world-wide trend in
asbestos cement pipe manufacture was towards a fixed internal
diameter. Consequently, Uralita did not have the appropriate mandrels
for manufacture in accordance with standard 1.S. 188:1975.

In September 1986, UralitS applied to the NSAI for
certification on the basis of standard 1.5.188 under the NSAI Irish
Standard Mark Certification Scheme. In support of its application,
Uralita submitted inter alia a certificate from SGS Espanola de
Control S.A., a company in the international "Société Générale de
Surveillance® group. At the request of Uralita, that company carried
out an inspection at Uralita's factory for the purpose of checking the
quality of the pipes manufactured there. In its certificate, dated 1
September 1986, it concludes as follows: ' '

"As per above all the test results meet entirely with
150-160~-1980 Likewise these tests results meet with all BS
486-1981 requirements. With regard to IS-188-1975 the results
do totally comply with the mechanical strengths requested in
the above standard as well as with the tolerances in lengths,
thicknesses, outside diameters, straightness and regularity of
the internal diameters.”

In a letter of 12 September 1986, the NSAI replied as follows:
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"On the basis of the data contained in certificate no.
050111/37352 issued by $GS Espanola de Control S.A., the
Uralita pipes for which you have sought certification i.e. 700
mm nominal bore, class 15, 20 and 25 do not satisfy the
requirements of IS 188:1986 with respect to outside diameter at
finished ends:

Nominal bore/ Outside diameter Tolerance
class at finished ends
an mm
1S 188:1986 700/15 761 + 1.0
700/20 780 10
700/25 801 + 1.0
Uralita 700/15 769 b 0.7
700/20 790 + 0.7
700/25 822 + 0.7

A pre-requisite for certification is that all the requirements

of the standard specification are met.”

By letter of 23 September 1986, Uralita replied that Ireland
was the only country to require a specific outside diameter, Its
pipes, manufactured in accordance with standard IS0 160, provided a
better performance. The consequence of manufacturing in accordance
with IS 188 was that the internal diameter of the pipes was Less than
the nominal diameter of 700mm thus reducing the flow capacity of the
pipes. In a letter of 12 December 1986, the NSAI expressly accepted
that the Uralita pipes complied with standard IS0 160-1980, but it
repeated that they did not satisfy the requirements of I.S. 188,
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2.3. The steps taken by the Commission

Following the refusal of the consulting engineers to consider
tenders, Walls and Uralita lodged complaints with the Commission.
Since it considered that Clause 4.29 of the Spécification constituted
an infringement of Articles 30 to 36 of the EEC Treaty and Article 10
of Directive 71/305, the Commission addressed a telex to the Permanent
Representative of Ireland on 11 August 1986. By letter of 9 September
1986 the Permanent Representative replied that the Irish Government
did not accept the validity of the Commis;ion's complaint. The
complainants had not submitted any evidence that their products met
the requirements of 1.S. 88 or any equivalent standard.

As a result of that reply, the Commission, acting in. pursuance
of Article 169 of the EEC Treaty, sent a letter to the Irish
Government on 20 October 1986 calling upon it to submit its
observations within two weeks. By letter of 14 November 1986, the
Irish Government replied reiterating its views and putting forward the
grounds on which it considered that Clause 4.29 of the specification_
was objectively necessary. The use of pipes not complying with I.S.
188 would make it very expensive if not impossible to connect them to
the existing pipe network. The cost of spares, fittings and special§
as well as the handling costs of Uralita pipes was considerably higher
than the difference in price between Walls's Tender C and the other
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tenders which were submitted. Furthermore there was a danger to
public health inasmuch as Walls and Uralita had not shown that they
“were in a position to coat the pipes, both internally and externally,
with bitumen. Finally, there were difficulties due to the fact that
since the Uralita pipes had an inside diameter of 700mm, they had a 5%
greater flow than pipes manufactured to the lrish standard, which
would have an inside diameter of 687 mm,

After a meeting with the Commission's officialy, the Irish
Government provided further exptanations.in a letter of 29 December
1986. That Lletter indicated that the Minister for the Environment had
already approved the award of the contract and that although the
bundalk Urban District Council had undertaken not to proceed with the
formal awarding of the contract before 31 January 1987, it would not
be possible to delay the award any later unless the Court of Justice
ordered such a delay.

Since it was not satisfied with those replies, the Commission,
under cover of a letter of 13 January 1987, delivered a reasoned
opinion stating that the inclusion in the contract specification of
Clause 4,29 and the refusal to consider a tender providing for the use
of asbestos cement pipes manufactured to an alternative standard
providing equivalent guarantees (such as ISO 160) constituted failures
by Ireland to comply with its obligations under Article 30 of the
Treaty and Article 10 of Directive 71/305. 1Ireland was requested to
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take all necessary measures to comply with the reasoned opinion within
15 days following notification. By letter of 3 February 1987, Ireland
re-affirmed its previous position. It also undertook not to award
the contract before 20 February 1987.

Since Ireland did not comply with the reasoned opinion, the
Commission brought this action.

3. Procedure before the Court

The Commission's application was lodged at the Court Registry
on 13 February 1987.

On the same day, the Commission applied for interim measures in
the form of an order that the defendant should take such measures as
might be necessary to prevent, until such time as the Court had given
final judgment in the case or a settlement had been reached between
the Commission and Ireland, the award of a contract for work relating
to the dbundalk Water Supply Augmentation Scheme: Contract No. 4.

That application was. dismissed by order of the President of the Court
of 13 March 1987, ‘

The written procedure followed the normal course. However,

since the Commission did not submit its reply within the time allowed
there is neither a reply nor a rejoinder.
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By an application Lodged at the Court Registry on 26 June 1987,
the Kingdom of Spain applied for Leave to intervene in support of the
Commission's conslusions. By order of 8 July 1987, the Court allowed
thit application. The intervener submitted its observations in a
statement lodged at the Court Registry on 23 September 1987.

Upon hearing the report of the Judge-Rapporteur and the views
of the Advocate General, the Court decided to open the oral procedure
without any preparatory inquiry. However, it requested the applicant
and the defendant to reply in writing to certain questions.

I1 Conclusions of the parties

The Commission of the European Communities, the applicant,
claims that the Court should:

1. Declare that by allowing the inclusion in the contract
specification for the bDundalk Water Supply Augmentation Scheme
Contract No. &4 of Clause 4.29 providing that asbestos cement
pressure pipes shall be certified as complying with the Irish
Standard Specification 188 - 1975 in accordance with the Irish
Standard Mark Licensing Scheme of the Institute of Industrial
Research and Standards (IIRS) and consequently refusing to
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consider (or rejecting without adequate justification) a tender
providing for the use of asbestos cement pipes manufactured to
an alternative strandard providing equivalent guarantees of
safety, performance and reliability (such as 1S0 160), Ireland
has failed to fulfil its obligations under Article 30 of the -
EEC Treaty and Article 10 of Council Directive 71/305/EEC;

2. Order Ireland to pay the costs.

Ireland, the defendant, contends that the Court should:

1. Dismiss the Commission's application and declare it not to be

well founded.

2. Order the Commission fo pay the costs.

111 Submsissions and arguments of the parties

1. Technical aspects

Ireland puts forward a certain number of technical arguments in
support of the proposition that Clause 4.29 of the contract
specification in question is objectively necessary and justified. The
Commission contests those arguments, claiming in particular that
standard IS0 160 is equivalent to standard 1.5. 188. The differences
between the positions of the parties concern, inter alia, the
following points.
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(a) The equivalence of standard BS 486 to standard IS0 160.

The Commission, relying principally on the certificate of SGS
Espanola de Control, considers that the Uralita pipes comply both with
standard IS0 160 and standard BS 486. It interprets the Latter
standard as not requiring specific outside diameters at the finished
ends of the pipes. However, by indicating such diameters "for the
range of nominal diameters in general use in the U.K.", BS 486
indicates them only for informition.

Ireland relies on a statement by the British Standards
Institution according to which the said outside diameters of the
finished ends (identical to those Laid down in standard 1.S. 188) are
compulsory., The Uralita pipes do not therefore meet the requirements
of‘the British standard.

(b) Diameter of fittings and specials

In Ireland's view, fittingg are manufactured in the United
Kingdom and Ireland with an internal diameter of 687 mm, which is
suitable for pipes manufactured to standards 1.S. 188 or BS 486. Such
fittings cannot be adapted to the different outside diameter of
Uralita pipes. Consequently} the Latter cannot be directly connected
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to the existing pipe network. This gives rise to problems of
interchangeability and interconnectability which considerably increase
the cost of using Uralita pipes.

The Commission claims that 700 mm pipes manufactured to 1S0 160
have an advantage over I.S. 188 pipes as regards their compatibility
with fittings and specials since these are manufactured to an actual
internal diameter equal to the nominal diameter of 700 mm. That fact
is confirmed by a telex of 6 February 1987 from the U.K.
manufacturers, Stanton and Staveley, to Walls.

(¢) Cost of spares and interconnexions

According to Ireland a Large stock of spares would be necessary
for the Uralita pipes in order to ensure the continuity of water
supply, having regard in particular to the requirements of transport

and the time required for delivery.

The Commission considers that a stock of Uralita spares would
be cheaper than the same stock of I1.S. 188 spares.
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(d) The Llength of the Uralita pipes

The Commission states that the lLength of the pipes may be 4
metres or 6 metres under both 1.S. 188 and ISO 160 and is a matter for
agreement between the manufacturer and purchaser.

Ireland accepts that that is the position in relation to
standards but it points out that all correspondence with Uralita
indicates a 6 metre pipe. However, Dundalk Urban District Council
required a 4 metre pipe because of the Lower cost of repairing and
maintaining such pipes.

(e) Flow capacity

Noting that Uralita has emphasized that the flow capacity of
its pipes is greater than that of those manufactured by Tegral because
of the slightly Larger diameter at the finished ends, Ireland claims
that this is in fact a disadvantage since abstraction of water from
the River Fane is limited by court ‘order.

The Commission claims that the greater flow capacity of IS0 160
pipes is an advantage since it would lLead to lower energy costs.
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f) Consequential costs

According to Ireland, the possible need to test the Uralita
pipes upon their arrival in Ireland and other delays linked to the use
of such pipes in the completion of Contract No. 4 would have the
effect of causing delay in the completion of Contracts Nos. S5, 6 and 7
“of the Dundalk Scheme. As a result, claims would be made by the
contractors carrying out the latter contracts.

The Commission considers that the risk of delay due to the use
of imported pipes was a matter for the contractor to take into account
in making his estimate. Furthermore, the local authority would have
the remedies available to it under the contract in question.

(@) Risk to public health

Ireland consider that in regard to the three aspects of public
health, namely the asbestos fibre, the bitumen coating and the sealing
ring material, Uralita has not adequately demonstrated its compliance

with safety equivalent to that required by standard 1.S. 188,

The Commission points out that only white asbhestos fibres (as
opposed to blue asbestos fibres) are used in pipe manufacture and

R 45/87



i5{

- 23 -

present no health risk. 1In any case, the bitumen coiting was
separately specified in the contract specification and Uralita quoted

for pipes on that hasis.

2. Infringement of Directive 71/305

The Commission admits first of all that Ireland is not required
to apply the provisions of Directive 71/305, since Article 3 (5)
thereof excludes water services from its provisions. However, it
considers that Ireland itself applied the directive to the contract at
issue by publishing a notice in the Official Journal and it is
therefore obliged to apply the directive correctly.

.Houever, Ireland did not correctly apply Article 10 (2) of the
directive, In the first place, the condition concerning a certificate
of conformity to standard I.S. 188 is not justified by the subject of
the contract. bther standards exist for asbestos cement pipes, such
as BS 486 and 1S0 160, which provide equivalent guarantees of safety,
performance and reliability equivalent to 1.S. 188. The fact that
rpipes made to other standards need to be imported, are not
interchangeable with existing stocks of spare parts and that their use
may necessitate a larger stock of spares are not valid reasons for
excluding them from consideration. Furthermore, the effect of Clause
4.29 is to favour certain undertakings and to eliminate others, since

2 4%/87



-24 -

the only undertaking in a position to supply the pipeé required by the
specification in the invitation to tender is Tegral. Finally, Article
10 (2) of the directive permits reference to a specific brand or
product only if the words “or equivalent™ are added. Those words were
not included in Clause 4.29.

The Commission also states that the fact that Clause 4.29 of
the contract specification is incompatible with the directive makes
the rejection of Walls's Tender C incompatible with the directive.

The Kingdom of Spain maintains in particular that the fact of
advertising the tender procedure in the Official Journal,'uhich is
optional, makes it subject to all the rules Laid down by the
directive. Otherwise, it would serve no purpose to procure
competition between tenderers from the various Member States without
applying to the teﬁder procedure the rules laid down to ensure that

such competition is fair.

Ireland observes in the first place that the directive does not
apply to this case, as can be seen from its terms, including the
explicit exclusion from its scope of contracts relating to water
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services. The fact that Ireland initially acted as if the directive
applied to the contract in question is irrelevant. No Member State
can make a directive apply to circumstances expressly excluded from

its scope.

In the second place, Iretand contends that Clause 4.29 of the
contract specification does not constitute an “indication of trade
marks, patents, typeé, or of a specific origin or production® within
the meaning of Article 10 (2) of the directive.

3. Infringement of Article 30 of the Treaty

The Commission states in Limine that Dundalk Urban District -
Council is a body for whose acts lreland is responsible in Community
law, Moreover, the Council has to obtain the authorization of the
Department of the Environment before accepting a tender.

It then submits that the tender procedure at issue constitutes
a restriction on trade incompatible with Article 30 of the EEC Treaty
inasmuch as it excludes the use of pipes manufactured in other Member
States which provide eéquivalent guarantees of safety, performance and
reliability in the construction of pipelines. If Clause 4.29 had not
been included'in the contract specification, other contractors might
have submitted tenders providing for the use of imported pipes. 1If
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the contract specification had provided for the use of pipes complying
with other standards, the contractors could have taken account of
additional requirements (length, coating and the need for a stock of
spare parts). They would therefore have been able to avoid having
their tender rejected on the basis of arguments or pretexts alleging
the necessity to impose such conditions.

The arguments put forward by Ireland, particularly in its reply
to the reasoned opinion, must be rejected. In the Commission's view,
specif%cations in public works contracts restricting the use of
imported goods fall under Article 30 even if there is no general
restriction on imports. - Furthermore, asbestos cement pipes are used
solely in public works. 1reland wrongly maintains that manufacturers
in. other Member States can have their products certified as complying
with standard 1.5. 188. There is no justification in requiring
manufacturers in other Member States, manufacturing pipes to
equivalent standards, to change their manufacturing techniques or
apply for certification from the IIRS. The argument to the effect
that Article 30 is inapplicable because the rules applying to public
contracts are Laid down in Directive 71/305 is also without
foundation. Since Ireland retied on the judgment of 22 March 1977
(Case 74/76, lanelli v Meroni, [1977] ECR 557), the Commission

'
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obgserves that that judgment {is merely authority for the proposition
that Article 30 does not apply to obstacles to trade covered by other
provisions of the Treaty, The directive is not a provision of the
Treaty.

The Commission goes on to maintain that the requirement to
obtain a certificate of conformity with standard 1.S. 188 is not
justified by Article 36 of the Treaty or by “a mandatory requirement®
in the sense of the case-law of the Court. Such a justification is
Lacking since pipes manufactured in conformity with standards such as
IS0 160 and BS 486 provide equivalent guarantees. In so far as the
use of “equivalent™ pipes has an influence on the cost of the work,
account must be taken of that factor in selecting a particular ténder.
It does not justify the exclusion of such pipes a priori.

The Kingdom of Spain supports the Commission's arguments, in
particular by drawing attention to the basic principles of the Court's
case~law in regard to the free movement of goods and the inferences
that the Commission drew from the judgment of the Court of 20 February
1979 (Case 120/78, REWE v Bundesmonopolverwaltung fiir Branntwein,
{19797 ECR 649).

Ireland maintains in the first place that public works are not
subject to Article 30 of the Treaty but to Articles 59 et seq.
concerning the provision of services. Were it not for the fact that
the contract at issue in this case related to water services,
Directive 71/305 would have applied to it. However, the directive was

R 45/87
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adopted on the basis of Articles 57(2), 66 and 100 of the Treaty and
the recitals in the preamble thereto make it clear that further rules
applicable to pUblic works contracts relating to water services are to
be adopted in the future. The application of the rules concerning the
provision of services is justified by the fact that the many
provisions that make up a public works contract constitute a single
unit in the context of the contractual obligations being undertaken.
In all cases the requirements relating to materials must be viewed as
being subsidiary to those relating to'tho supply of the services |
necessary to turn such materials into finished works.

1f the provisons of the Treaty concerning the provision of
services apply, Article 30 of the Treaty cannot apply. The Court
stated in its judgment of 22 March 1977, c¢ited above, that "hohéver
wide the field of application of Article 30 may be, it nevertheless
does not include obstacles to trade covered by other provisions of the
Treaty®. ’

Ireland maintains secondly that in any event, even if Articlé
30 of the Treaty applied to public works contracts, a technical
specification such as Clause 4.29 cannot be regarded as a “trading
rule®™ Likely to hinder intra~Community trade. That clause does not
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therefore have an effect equivalent to a quantitative restriction
within the meaning of the case~lLaw of the Court.

Finally, Ireland states that Clause 4.29 applies both to
imported ashestos cement pipes and those manufactured in Ireland and
the interests it is designed to protect, namely, a high standard of
quality and uniformity of design in such piping and a capacity to cope
efficiently with Irish conditions and pre-existing services, must be
regarded as "mandatory requirements™ in the sense of the case-law of
the Court in regard to the free movement of goods. Furthermore, the
clause is justified by reasons connected with the protection of health
within the meaning of Article 36 of the Treaty. It is imperative for '
the protection of the health of the people of Dundalk and the
surrounding area that there be no delay in improving their water
supply. Furthermore, the requirements of 1.5. 188 in regard to
bitumen coating are bhased upon an urgent need to ensure the health and
safety of persons using potable water flowing through the pipes in
question,

v Replies to questions put by the Court

1. Question to the applicant

"The Commission has requested the Court to declare that lreland
has failed to fulfil i1t obligations
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'by allowing the inclusion in the contract specification ... oi
Clause 4.29 providing that [thal) pipes shall be certified as
complying with the Irish Standard Specification 188 ...' and

‘consequently refusing to consider ... a tender providing for
the use of ... pipes manufactured to an alternative standard
providing equivalent guarantees of safety, performance and.
reliability ...°'. .

The Commission is requested to indicate:

whether those are two sepiraté claims or whether the second
part merely serves as evidence in support of the first;

whether, in that second part, the Commission is asking the
Court to determine that Tender C submitted by P.J. Walls
(Civil) Ltd was the most economically advantageous tender."

The Commission states that the two claims are separate. The
first claim alleges a potential barrier to trade which affected
all tenderers and suppliers. The second alleges an actual
barrier to trade concerning a specific tenderer and a specific
supplier. The Commission attaches considerable importance to
the second claim. 1t wishes to establish that a refusal by a
public authority or its agents to consider a tender
incorporating imported materials, or the unjustified rejection
of such a tender, constitutes a measure which may be contrary
to Article 30 of the EEC Treaty. As regards the second part of
the question, it is important to note that Walls's Tender C was
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rejected by the consulting engineers because it was not based
on the use of pipes bearing the Irish Standard Mark in
accordance with the contract specification. The Commission
therefore considers that Walls's Tender C was wrongfully
rejected because it was not properly considered on its merits
by the promoter. It is not therefore necessary on this view
for the Court to enter into the technical and economic
arguments advanced by Ireland in its defence. 1t is only if
the Court should come to the vieu that Walls's Tender C was
properly considered that it would be necessary to examine
whether the rejection was well-founded and in particular
whether Walls's Tender C was the economically most advantageous
tender.

stion to the defendant

R 45/87

"It would appear from the documents in the case that the
authorities concerned first refused even to consider Tender C
submitted by P.J. Walls (Civil) Ltd which was based on the use
of pipes manufactured by the Spanish company Uralita on the
ground that the pipes did not comply with Irish Standard
Specification 188, 1In the course of its correspondence with
the Commission, the Irish Government gives the impression that
that refusal was also justified on other grounds of a technical
and economic nature.

The Irish Government is requested to indicate:

whether the initial refusal was in fact decided on uithout
any examination of the pipes in question;

whether such an examination was carried out subsequently."”
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Answer

Ireland states that the initial refusal was decided on without
any examination of the pipes in question. That is in accordance with
standard practice, Materials are never examined at the stage at which
the consulting engineers verify whether the tenders comply with the
conditions Laid down in the specification. An examination of the
pipes was also not carried out subsequently. An examination is
carried out only of materials delivered to a project site by an
appointed contractor to ensure that those materials in fact comply
with the required specification.

T. Koopmans
Judge~Rapporteur

Yy
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/TCDA/Judgment of 20 September 1988 - Case 31/87

3judgment_of the Court (Fourth Chamber)

320 September 1988 "

a(Procedure for the award of public works contracts)

/P3/
In Case 31/87

REFERENCE to the Court under Article 177 of the EEC Treaty by the Sixth
Chamber of the Arrondissementsrechtbank ((District Court)), The Hague, for a
preliminary ruling in the proceedings pending before that court between

Gebroeders Beentjes B.V.

dand
State of the Netherlands,
on the interpretation of Council Directive 71/305/EEC of 26 July 1971

concerning the co-ordination of procedures for the award of public works
contracts (Official Journal, English Special Edition 1971 (II), p. 682),
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®THE COURT (Fourth Chamber)

composed of: G.C. Rodrfguez Iglesias, President of the Chamber, T. Koopmans
and C.N. Kakouris, Judges, '

Advocate General: M. Darmon

Registrar: J.-G. Giraud,

after considering the observations submitted on behalf of:
the Italian Government, by P.G. Ferri,

the Commission of the European Communities, by R. Wainwright and R.
Barents,

having regard to the Report for the Hearing and further to the hearing on 8
March 1988,

after hearing the Opinion of the Advocate General detivered at the sitting on
4 May 1988,

gives the following

dJudgment

/PS/
1 By a judgment of 28 January 1987, which was received at the Court

on 3 ?ebruary 1987, the Arrondissementsrechtbank, The Hague, referred to
the Court for a preliminary ruling under Article 177 of the EEC Treaty a
number of questions on the interpretation of Councjl Directive '
71/305/EEC of 26 July 1971 concerning the co-ordination of procedures
for the award of public works contracts (Official Journal, English
Special Edition 1971 (II) p. 682).

Judgment 31/87
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2 These questions arose in proceedings between Gebroeders Beentjes
B8.V. and the Netherlands Ministry of Agriculture and Fisheries in
connexion with a public invitation to tender for a public works contract
in connexion with a Ltand consolidation operation.

3 In the main proceedings, Beentjes, the plaintiff, claimed that the
decision of the awarding authority rejecting its tender, although it was
the lowest, in favour of the next-lowest bidder had been taken in breach
of the provisions of the above-mentioned directive.

4 It was in these circumstances that the Arrondissementsrechtbank
stayed the proceedings and asked the Court for a preliminary ruling on
the following questions:

"1. Is a body with the characteristics of a 'local committee’,
as provided for in the Ruitverkavelingswet 1954 and -
described in paragraph 5.3 of (the national court's)
judgment to be regarded as 'the State' or a 'regional or
local authority' for the purposes of Touncil Directive
71/305/EEC of 28 July 19712

2. Does Directive 71/305/EEC allow a tenderer to be excluded
from a tendering procedure on the basis of considerations
such as those mentioned in paragraph 6.2 of (the national
court's) judgment if in the invitation itself no qualitative
criteria are laid down in this regard (but reference is
simply made to general conditions containing a general
reservation such as that relied upon by the State in this
case)?

3. May parties such as Beentjes in a civil action such as this
rely on the provisions of Directive 71/305/EEC indicating
the cases in which and the conditions under which a tenderer
may be excluded from the tendering procedure on quatitative
grounds, even if in the incorporation of those provisions of
the directive in national Legislation the contracting
authority is given wider powers to refuse to award a
contract than are permitted under the directive?:

5 | As regards the second question, it should be stated that the
considerations referred to in the national court's judgment concern the
reasons for which Beentjes' tender was rejected by the auafding
authority, which considered that Beentjes lacked sufficient specific

Judgment 31/87
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experience for the work in question, that its tender appeared to be less
acceptable and that it did not seem to be in a position to emp Loy
long-term unemployed persons. It is apparent from the documents before
the Court that the first two criteria cited above were provided for in
Article 21 of the Uniform Rules on Invitations to Tender of 21 December
1971 (Uniform Aanbestedingsreglement, hereinafter referred to as “the
Uniform Rules"), to which the contested invitation to tender referred,
while the condition regarding the employment of long-term unemployed
persons was expressly set out in the invitation to'tender.

6 Reference is made to the Report for the Hearing for a more
detailed account of the facts of the main proceedings, the relevant
provisions of Community and national' Law, the written observations
submitted to the Court and the course of the proceedings, which are
mentioned or discussed hereinafter only in so far as is necessary for
the reasoning of the Court.

The first question

7 By its first question, the national court seeks in substance to
establish whether Directive 71/305/£EC applies to the award of public
works contracts by a body such as the local land consolidation
committee.

8 It appears from the documents before the Court that the local land
consolidation committee is a body with no legal personality of its own
whose functions and composition are governed by legislation and that its
members are appointed by the Provincial Executive of the province
concerned. It is bound to apply rules lLaid down by a central committee
established by royal decree, whose members are appointed by the Crown.
The State ensures observance of the obligations arising out of measures
of the committee and finances the public works contracts awarded by the
local committee in question.

Judgment 31/87
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9 The objective of Directive 71/30S/EEC is to coordinate nationatl
procedures for the award of public works contracts concluded in Member
States on behalf of the State, regional or local authorities or other
Legal persons governed by public law.

10 Pursuant to Article 1 (b) of the Directive, the State, regional or
local authorities and the legal persons governed by public law specified
in Annex I are to be regarded as "authorities awarding contractgﬂ.

11 For the purposes of this provision, the term “the State® must be
interpreted in functional terms. The aim of the directive, which is to
ensure the effective attainment of freedom of establishment and freedom
to provide services in respect of public works contracts, would be
jeopardized i1f the provisions of the directive were to be held to be
inapplicable solely because a public works contract is awarded by a body
which, although it was set up to carry out tasks entrusted to it by
Legislation, is not formally a part of the State administration.

12 Consequently, a body such as that in question here, whose
composition and functions are laid down by legislation and which depends
on the authorities for the appointment of its members, the observance of
the obligations arising out of its measures and the financing of the
public works contracts which it is its task to award, must be regarded
as falling within the notion of the State for the purpose of the
above-mentioned provision, even though it is not part of the State

administration in formal terms.

13 In reply to the first question put by the national court, it
should therefore be stated that Directive 71/305/EEC applies to pubtic
works contracts awarded by a body such as the local tand consolidation
committee. ‘
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The second question

14 The second question put by the national court seeks, in the first
place, to establish whether Directive 71/305/EEC precludes the rejection
of a tender on the following grounds:

Lack of specific experience relating to the work to be carried
out;

the tender does @ot appear to be the most acceptable in the view

. of the awarding authority;

inability of the contractor to employ long-term unemployed

persons.

Secondly, it seeks to determine what prior notice is required by
the directive as regards the use of such criteria, should they be
regarded as compatible with the directive.

15 According to the structure of the directive, in particular Title
IV (Common rules on participation), the examination of the suitability
of contractors to carry out the contracts to be awarded and the awarding
of the contract are two different operations in the procedure for the
award of a public works contract. Article 20 of the directi?e provides
that the contract is to be awarded after'the contractor's suitability
has been checked.

16 Even though the directi?e, which is intended to achieve the
co-ordination of national procedures for the award of public works
contracts while taking into account, as far as possible, the procedures
and administrative practices in force in each Member State (second
recital in the preamble), does not rule out the possibility that
examination of the tenderer's suitability and the award of the contract
may take place simultaneously, the two procedures are governed by

different rules.
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17 Article 20 provides that the suitability of contractors is to be
checked by the authorities awarding contracts in accordance with the
criteria of economic and financial standing and of technical knowledge
or ability referred to in Articles 25 to 28. The purpose of these
articles is not to delimit the power of the Member States to fix the
tevel of financial and economic standing and technical knowledge
required in order to take part in procedures for the award of public
works contracts but to determine the references or evidence which may be
furnished in order to establish the contractor's financial and economic
standing and technical knowledge or ability (see judgment of 9 July 1987
in Joined Cases 27 to 29/86, C.E.I. and Bellini ((1987)) ECR 3347),
Nevertheless, it is clear from these provisions that the authorities

awarding contracts can check the suitability of the contractors only on
the basis of criteria relating to their economic and financial standing
and their technical knowledge and ability.

| 18 As far as the criteria for the award of contracts is concerned,
Article 29 (1) provides that the authorities awarding contracts must
base their decision either on the lowest price only or, when the award
is made to the most economically advantageous tender, on various
criteria according to the contract: e.g. price, period for completion,
running costs, profitability, technical merit.

19 Although the second alternative leaves it open to the authorities
awarding contracts to choose the criteria on which they propose to base
their award of the contract, their choice is limited to criteria aimed
at identifying the offer which is economically the most advantageous.
Indeed, it is only by way of exception that Article 29 (4) provides that
an award may be based on criteria of a different nature "within the
framework of rules whose aim is to give preference to certain tenderers
by way of aid, on condition that the rules invoked are in conformity
with the Treaty, in particular Articles 92 et seq."

20 Furthermore, the directive does not Lay down a uniform and
exhaustive body of Community rules; within the framework of the common
rules which it contains, the Member States remain free to maintain or
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adopt substantive and procedural rules in regard to public works
contracts on condition that they comply with all the relevant provisions
of Community Law, in particular the prohibitions flowing from the
principles Laid down in the Treaty in regard to the right of
establishment and the freedom to provide services (judgment of 9 July
1987, cited above).

Finally, in order to meet the directive's aim of ensuring
development of effective competition in the award of public.works
contracts, the criteria and conditions which govern each contract must
be given sufficient publicity by the authorities awarding contracts.

To this end, Title III of the directive sets out rules for
Community-wide advertising of contracts drawn up by awarding authorities
in the Member States so as to give contractors in the Community adequate
information on the work to be done and the conditions attached thereto,
and thus enable them to determine whether the proposed contracts are of
interest. At the same time additional information concerning contracts
must, as is customary in the Member States, be given in the contract
documents for each contract or else in an equivalent document (cf. ninth
and tenth recital in the preamble to the directive).

The different aspects of the question put by the national court
must be examined in the Light of the foregoing. '

In this case specific experience relating to the work to be
carried out was a criterion for determining the technical knowledge and
ability of the tenderers. It is therefore a legitimate criterion for
checking contractors' suftability under Articles 20 and 26 of the
directive. v |

‘

The exclusion of a tenderef because its tender appears less

acceptable to the authorities awarding the contract was provided for, as

appears from the documents before the Court, in Article 21 of the

Judgment 31/87
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Uniform Rules. Under Article 21 (3), “the contract shall be awarded to
the tenderer whose tender appears the most acceptable to the awarding
authority®.

26 The compatibility of such a provision with the directive depends
on its interpretation under national law. It would be incompatible with
Article 29 of the directive if its effect was to confer on the
authorities awarding contracts unrestricted freedom of choice as regards
the awarding of the contract in question to a tenderer.

27 On the other hand, such a provision is not incompatible with the
directive if it is to be interpreted as giving the authorities awarding
contracts discretion to compare the different tenders and to accept the
most advantageous on the basis of objective criteria such as those
listed by way of example in Article 29 (2) of the Directive.

28 As regards the exclusion of a tenderer on the ground that it is
not in a position to employ long-term unemployed persons, it should be
noted in the first place that such a condition has no retation to the
checking of contractors' suitability on the basis of their economic and
financial standing and their technical knowledge and ability or to the
criteria for the award of contracts referred to in Article 29 of the
directive, |

29 i1t follows from the judgment of 9 July 1987, cited above, that in
order to be compatible with the directive such a condition must comply
with all the relevant provisions of Community law, in particular the
prohibitions flowing from the principles Laid down in the Treaty in
regard to the right of establishment and the freedom to provide
services.

30 The obligation to employ tong~term unemployed persons could Inter
alia infringe the prohibition of discrimination on grounds of
nationality Laid down in the first paragraph of Article 7 of the Treaty
if it became apparent that such a condition could be satisfied only by
tenderers from the State concerned or indeed that tenderers from other
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Member States would have difficulty in complying with it. It is for the
national court to determine, in the Light of all the circumstances of

the case, whether the imposition of such a condition is directly or
indirectly discriminatory.

3 Even if the criteria considered above are not in themselves
incompatible with the directive, they must be applied in conformity with
all the procedural rules laid down in the directive, in particular the
rules on advertising. It is therefore necessary to 1ntepret those
provistons in order to determine what requirements must be met by the
various criteria referred to by the national court.

32 It appears from the documents before the Court that in this case
the criterion of specific experience relating to the work tokbe carried
out and that of the most acceptable tender were not mentioned in the
contract documents or in the contract notice; these criteria are derived
from the Article 21 of the Uniform Rules, to which the notice made a
general reference. On the other hand, the requirement regarding the
employment of long-term Onemployed persons was the subject of special
provisions in the contract documents and was expressly mentioned in the
notice published in the Official Journal of the European Communities.

33 ' As regards the criterion of specific experience relating to the
work to be carried out, it should be stated that although the last
sentence of Article 26 of the directive requires the authorities
awarding contracts to specify in the contract notice which of the
references concerning the technical knowledge and ability of the
contractor are to be produced, it does not require them to List in the
notice the criteria on which they propose to base their assessment of
thevcontractors' suitability,

34 Nevertheless, in order for the notice to‘futffl its r8le of
enabling contractors in the Community to determine whether a contract is
of interest to them, it must contain at least some mention of the
specific conditions which a contractor must meet in order to be
considered suitable to tender for the contract 1nvquestion. However,
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such a mention cannot be required where, as in this case, the condition
is not a specific condition of suitability but a criterion which is
inseparable from the very notion of suitability.

As regards the criterion of "the most acceptable offer”, it should
be noted that even if such a criterion were compatible with the
directive in the circumstances set out above, it is clear from the
wording of Article 29 (1) and (2) of the directive that where the
authorities awarding the contract do not take the lowest price as the
sole criterion for awarding the contract but have regard to various
criteria with a view to auarding the contract to the most economically
advantageous tender, they are required to state these criteria in the
contract notice or the contract documents. Consequently, a general
reference to a provision of national legislation cannot satisfy the
publicity requirement.

A condition such as the employment of Long-term unemployed persons
js an additional specific condition and must therefore be mentioned in

the notice, so that contractors may become aware of its existence,

In reply to the second question put by the national court it
should therefore be stated that:

- the criterion of specific experience for the work to be carried
out is a legitimate criterion of technical ability and knouledge for the
purpose of ascertaining the suitability of contractors. where such a
criterion §s laid down by a provision of national legislation to which
the contract notice refers, it is not subject to the specific
requirements laid down in the directive concernihg publication in the
contract notice or the contract documents;

- the criterion of "the most acceptable tender", as Llaid down by a
provision of national legislation, may be compatible with the directive
if it reflects the discretion which the authorities awarding contracts
have in order to determine the most economically advantageous tender on
the basis of objective criteria and thus does not involve an element of
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arbitrary choice. It follows from Article 29 (1) and (2) of the
directive that where the authorities awarding contracts do‘not take the
lowest price as the sole criterion for the award of a contract but have
regard to various criteria with a view to awarding the contract to the
most economically advantageous tender, they are required to state those
criteria in the contract notice or the contract documents;

- the condition relating to the employment of lLong-term unemployed
persons is compatible with the directive if it has no direct or indirect
discriminatory effect on tenderers from other Meﬁber States of the
Community. An additional speci?ic condition of this kind must be
mentioned in the contract notice.

The third question

38 The third question seeks in substance to establish whether
Articles 20, 26 and 29 of Directive 71/305 may be relied upon by
individuals before the national courts.

39 As the Court held in its judgment of 10 April 1984 in Case 14/83
(Von Colson and Kamann v Land Nordrhein-Westfalen ((1984)) ECR 1891),
the Member States' obligation arising from a directive to achieve the

result envisaged by the directive and their duty under Article 5 of the
Treaty to take all appropriate measures, whether general or particular,
to ensure fulfilment of that obligation are binding on all the
authorities of the Member States, including, for matters within their
jurisdiction, the courts. It follows that in applying national taw, in
particular the provisions of a national law specifically introduced in
order to implement a directive, natijonal courts are required to
interpret their national law in the Llight of tHe wording and the purpose
of the directive in order to achieve the result refgrred to in the third
paragraph of Article 189 of the Treaty.

40 Furthermore, the Court has consistently held (see most recently
the judgment of 26 February 1986 in Case 152/84, Marshall v Southampton
and South-West Hampshire Health Authority ((1986)) ECR 723) that where
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the provisions of a directive appear, as far as their subject-matter is
concerned, to be unconditional and sufficiently precise, those
provisions may be relied on by individuals against the State where that
State fails to implement the directive in national law within the
prescribed period or where it fails to implement the directive
correctly. '

41 It is therefore necessary to consider whether the provisions of
Directive 71/305 in question are, as far as their subject-matter is
concerned, unconditional and sufficiently precise to be relied on by an
individual against the State.

42 As the Court held in its judgment of 10 February 1982 in Case
76/81 (Transporoute v Minister of Public Works ((1982)) ECR 417), in
relation to Article 29, the directive's rules regarding participation

and advertising are intended to protect tenderers against arbitrariness
on the part of the authority awarding contracts.

43 To this end, as has been stated in relation to the reply to the
second question, the rules in question provide inter alia that in
checkin§ the suitability of contractors the awarding authorities must
';pply criteria of economic and financial standing and technical
knowledge and ability, and that the contract is to be awarded either
solely on the basis of the lowest price or on the basis of several
criteria relating to the tender. They also set out the requirements
regarding publication of the criteria adopted by the awarding
authorities and the references to be produced. Since no specific
implementing measure is necessary for compliance with these
requirements, the resulting obligations for the Member States are
therefore unconditional and sufficiently precise.

44 In reply to the third question it should therefore be stated that
the provisions of Articles 20, 26 and 29 of Directive 71/305 may be
relied on by an individual before the national courts.
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45 ' The costs incurred by the Commission of the European Communities
and by the Italian Republic are not recoverable. As these proceedings

are, in so far as the parties to the main proceedings are concerned, a

step in the action before the national court, the decision on costs is a

matter for that court.

/P3/

On those grounds,

@THE COURT (fFourth Chamber)

in answer to the questions referred to it by the the Arrondissementsrechtbank,

The Hague, by a judgment of 28 January 1987, hereby rules:

1.

Judgment 31/87

Directive 71/305 applies to public works contracts awarded
by a body such as the tocal land consolidation committee.

The criterion of specific experience for the work to be
carried out is a legitimate criterion of technical ability
and knouledge for the purpose of ascertaining the
suitability of contractors. Where such a criterion is laid
doun by a provision of national legislation to which the
contract notice refers, it is not subject to the specific
Fequirenents Ltaid down in the directive concerning
publication in the contract notice or the contract
documents.

The criterion of “the most acceptable tender®, as laid down
by a provision of national legislation, may be compatibtle
with the directive if it reflects the discretion which the
authorities awarding contracts have in order to determine
the most economically advantageous tender on the basis of ‘
objective criteria anq;th?s does not involve an element of
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arbitrary choice. It follous frbn Article 29 (1) and (2) of
the directive that where the authorities awarding tontracts
do not take the lowest price as the sole criterion for the
award of a contract but have regard to various criteria with
a view to awarding the contract to the most economically
advantageous tender, they are required to state those
criteria in the contract notice or the contract documents.

The condition relating to the employment of long-term
unemployed persons is compatible with the directive if it
has no direct or indirect discriminatory effect on tenderers
from other Member States of the Community. An additional
specific condition of this kind must be mentioned in the
contract notice.

The provisions of Articles 20, 26 and 29 of Directive 71/305
may be relied on by an individual before the national

courts.

/S1/Rodriguez Iglesias, Koopmans, Kakouris

pelivered in open court in Luxembourg on 20 September 1988.

/82/J.~G. Giraud, Registrar ~ G.C. Rodriguez Iglesias, President of the Fourth

Chamber

/FIN/
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/TCOR/Report for the Hearing - Case 31/87

9geport for the Hearjng

acase 31/87 *

/p2/
1. Relevant legistation

1. Communitz Law

Council Directive 71/305/EEC of 26 July 1971 is intended to secure
freedom of establishment and freedom to provide services in respect of public
works contracts awarded in Member States on behalf of the State, regional or
local authorities or other legal persons governed by public Law by means of
co-ordination of national procedures for the award of such contracts and at
the same time the abolition of restrictions. '

The questions raised in the present case concern the interpretation of
the provisions of the directive fixing the scope ratione personae of the

directive, and of the provisions concerning the criteria for the qualitative
selection of undertakings and the criteria for the award of contracts set out
jn Title 1V, which establishes the common rules on participation.

As far as the scope of the directive is concerned, Article 1 provides
that the State, regional or local authorities and the legal persons governed
by public law specified in Annex 1 are to be regarded as authorities awarding
contracts.

As regards the conditions under which undertakings may tender for
contracts and the conditions for awarding such contracts, the provisions of
the directive at issue in the present case are as follows:

Articte 26, which provides that proof of the contractor's technical
knowledge or ability may be furnished by:

(¥



"(b) a list of the works carried out over the past five years,
accompanied by certificates of satisfactory execution for the most
important works .eo?

Article 29, which states that:

"1. The criteria on which the authorities awarding contracts shatll
base the award of contracts shall be: '

- either the lowest price only;

- or, when the award is made to the most economically advantageous
tender, various criteria according to the contract: e.g. price,
period for completion, running costs, profitability, technical
merit.

2. In the latter instance, the authorities awarding contracts shall
state in the contract documents or in the contract notice all the
criteria they intend to apply to the award, where possible in
descending order of importance. ‘

3. ...

4. The provisions of paragraph 1 shall not apply when a Member State
bases the award of contracts on other criteria, within the
framework of rules whose aim is to give preference to certain
tenderers by way of aid, on condition that the rules invoked are
in conformity with the Treaty, in particular Articles 92 et seq.:

National law

The relevant national legislation is, in substance, as follows:

Article 51 of the Ruilverkavelingswet 1954 (Land Consolidation Law),

which governs the composition and functions of local land consolidation

committees.

The Royal Decree of 6 April 1973, enacted to implement Directive 71/305,

Article 6 of which refers to the Uniform Rules on Inyitations to Tender

((Uniform Aanbestedingsreglement))bfor contracts open to public tender.

Article 21 of the Uniform Rules on Invitations to Tender, which, with

reference to the choice of the contractor, provides that:

~

Report 31/87
I"l.i,/;zgz/l..y:a

/78



"1, The awarding authority is not under an obligation to award the
contract.

2. Only tenderers whose ability to carry out the work is
unquestioned, in the view of the awarding authority, from the
technical, economic, financial and organizational points of view,
may be considered for the contract.

3. Without prejudice to paragraph 2, the contract shall be awarded to
the tenderer whose tender appears the most acceptable to the
awarding authority,

4- ou.o”

I1. The main proceedings

On 21 June 1984, the land consolidation committee for Waterland issued a
public invitation to tender in connexion with a land consolidation operation.
The general conditions of the invitation to tender stated that the procedure
for awarding fhe contract was to comply with the provisions of the Uniform
Rules on Invitations to Tender (hereinafter referred to as “the Uniform
Rdles“). The general conditions did not mention any specific qualitative
criteria. '

The contract was not awarded to the undertaking which submitted the
lowest tender, namely Beentjes, but to the next-lowest tender. In giving its
reasons for its choice, the local committee stated that Beentjes lacked
specific experience for the work in question, that Beentjes' tender appeared
to it to be Less acceptable and that Beentjes was not in a position to employ
tong-term unemployed persons, although this aspect was the subject of special
provisions in the general conditions.

Beentjes brought an action against the State of the Netherlands in the
courts claiming inter alia that the local committee had failed to comply with
the provisions of Council Directive 71/30S/EEC of 26 July 1971 concerning the
coordination of procedures for the award of public works contracts. It
maintained that the local committee was comparable in tegal terms to an organ
of central government and that, in any event, the State was responsible for
the acts of such a committee. The committee ought therefore to have applied
the provisions of Directive 71/305/EEC, which were applicable to the
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invitation to tender in question pursuant to the Royal Decree of 6 April 1973
Ltaying down rules for the award of public works contracts. In Beentjes' view,
none of the grounds put forward by the local committee for not awarding the
contract to Beentjes were in conformity with the rules concerning the criteria
for the award of public works contracts laid down in the directive, rules upon
which the undertaking considered that it was entitled to rely before the
national court.

The Netherlands State contested Beentjes' claim, contending that the
Llocal committee cannot be regarded as a State organ and that in any event a
tender procedure carried out in accordance with the Uniform Rules satisfies
the conditions set out in Directive 71/305. 1In particular, Article 21 (2) of
the Uniform Rules, which provides that only tenderers whose ability to carry
out the work is unquestioned, in the view of the awarding authority, from
technical, economic, financial and organizational points of view may be
considered, has always been regarded as compatible'with the directive.

111. Questions submitted by the national court

The Arrondissementsrechthank ((District Court)), The Hague, took the
view that the disposition of the case depended on the interpretation of
Directive 71/305. Accordingly, it stayed the proceedings and referred the
following questions to the Court for a preliminary ruling pursuant to Article
177 of the EEC Treaty:

"1. Is a body with the characteristics of a local committee as
provided for in the Ruilverkavelingswet 1954 and described in
paragraph 5.3 of (the national court's) judgment to be regarded as
the 'State' or a 'regional or local authority' for the purposes
of Council Directive 71/305/EEC of 26 July 197T?

2. Does Directive 71/305/EEC allow a tenderer to be excluded from a
tendering procedure on the basis of considerations such as those
mentioned in paragraph 6.2 of (the national court's) judgment if
in the invitation itself no qualitative criteria are lLaid down in
this regard (but reference is simply made to general conditions
containing a general reservation such as that relied upon by the
State in this case)? '
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3. May parties such as Beentjes in a civil action such as this rely
on the provisions of Directive 71/305/EEC indicating the cases in
which and the conditions under which a tenderer may be excluded
from the tendering procedure on qualitative grounds, even if in
the incorporation of those provisions of the directive in national
legislation the contracting authority is given wider powers to
refuse to award a contract than are permitted under. the
directive?”

For the Court's information, the national court states that Land
consolidation is carried out by lLocal committees appointed by the Provincial
Executive of the province concerned, that in principle a local committee
consists of no more than five members, that the State ensures observance of
the obligations arising out of the measures of the Local committee, that the
ltocal committee is bound to apply rules laid down by a Central Committee set
up by Royal Decree whose members are appointed by the Crown, and that the
Local committee has no legal personality of jts own.

IV. Proceedings before the Court

The order making the referenbe was received at the Court Registry on 3
february 1987.

Pursuant to Article 20 on the Protocol of the Statute of the Court of
Justice of the EEC, written observations were submitted by the Commission of
the European Communities, represented by its Legal Adviser Richard Wainwright
and by René Barents, a member of its Legal Department, and by the Italian
Government, represented by Pier Giorgio Ferri, Avvocato dello Stato.

Upon hearing the Report of the Judge-Rapporteur and the views of the

Advocate General the Court decided to assign the case to the Fourth Chamber
and to open the oral proceedings without any preparatory inquiry.
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V. Summary of the written observations submitted to the Court

1. The first question

The Italian Government does not express any view on the first question,
because it considers that it concerns a question of interpretation strictly
limited to the implementation of the directive in the Netherlands legal
system.

The Commission takes the view that, contrary to what the Netherlands
State maintained in the main proceedings, relying on a judgment delivered in
1984 by the Hoge Raad ((Supreme Court)), the first question must be answered

in the affirmative.

In reaching this conclusion, the Commission refers in the first place to
the provisions of the Treaty concerning freedom of establishment aﬁd freedom
to provide services, whose aim requires that the concept of the State should
also cover organs which although they are not part of the administration are,
as far as their composition and their functioning is concerned, totally
dependent on the State both in organizational and in financial terms.

Secondly, the Commission relies on the judgment of the Court of 24
November 1982 in Case 249/81 (Commission v Ireland ((1982)) ECR 4005), in.
which the Court held that Ireland was responsible for measures contrary to

Article 30 of the Treaty taken by a body governed by private lLaw but
essentially controlled by the State. In the Commission's view this reasoning
should also apply with regard to the provisions concerning freedom of

establishment and freedom to provide services.

Finally, the Commission lists a number of characteristics of the local
committee which reveal that its link with the State is much closer than was
the case in the above-mentioned judgment: the local committee is not a body
governed by private law but has a legislative basis, its members are appointed
by the Provincial Executive, it is totally dependent as regards its
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functioning on the Central Committee appointed by the Crown, the contracts
awarded by the local committee are financed by the public authorities and
observance of its obligations is guaranteed by the State.

The Commission therefore considers that a body which has the
characteristics of the Local land consolidation committee falls within the

notion of the State for the purposes of Article 1 (b) of the directive.

2. The second question

The Commission and the Italian Government argue that the second question
put by the national court should be answered in the negative.

The Italian Government stresses that verification of the contractor's
suitability and assessment of the tender constitute two different, independent
and successive operations. This is clear, in its view, from Article 20 of the
directive, which provides that contracts are to be awarded "after the
suitability of contractors ... has been checked". The suitability of the
tenderer must therefore be assessed by a decision taken before that concerning
the award of the contract in accordance with the criteria allowed under
Article 29 of the directive.

A tender procedure such as that in this_case, where the unfavourable
assessment of the tenderer was expressed after its tender had been accepted as
the best, 1s'not consistent with Article 20 of the directive, because the
decision on suitability was not made before assessment of the tender. It is
also incompatible with Article 29 of the directive, inasmuch as the contract
was awarded on the basis of subjective criteria and not objective criteria,
which alone are permitted under this article of the directive.

As regards the criteria for qualitative selection, the Commission argues
that where none of the references listed in Articles 25 and 26 of the
directive are required in the notice of invitation to tender, a contractor
cannot be excluded on the basis of considerations relating to his financial or
economic means or his technical competence. As regards the criteria for the

award of contracts, under Article 29 of the directive the contract must be
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awarded to the tenderer who has submitted the Lowest tender, unless it has
been expressly indicated in the invitation to tender that the contract will be
awarded to the most economically advantageous tender and the invitation to
tender sets out the criteria for determining what constitutes such a tender.

In the Commission's view it follows from the foregoing that where the
invitation to tehder merely refers to a general provision of rules on
invitations to tender as regards the fixing of criteria for qualitative
selection or criteria for the award of the contract, the contract must be
awarded to the tenderer who has submitted the lowest tender if neither the
invitation to tender nor the documents to which the invitation to tender
refers contain statements regarding the references required for qualitative

selection or the criteria for the award of the contract.

3. The third question

The Commission and the Italian Government are both of the opinion that
the third question should be answered in the affirmative.

The Italian Government observes that in order to decide whether the
provisions of a directive produce effects upon which an individual may rely
directly, it is necessary, as the Court has consistently held, to determine
whether those provisions are precise and unconditional in their substance. The
provisions of Directive 71/305 go beyond the mere harmonization of laws. By
restricting the discretionary nature of decisions regarding participation in a
tender procedure and ensuring their transparency, these provisions seek to
give undertakings in the Community equal access to the activities in question
without any overt or disquised discrimination.

The Italian Government therefore concludes that the third question
should be answered in the affirmative in so far as an individual relies on the
above-mentioned provisions of Directive 71/305/EEC in order to protect his
right to participate in a tender procedure, a right vhich has been denied to
him under national rules which are not consistent with the provisions of the
directive.
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The Commission states that it is clear from the judgment of 10 February
1982 (Case 76/81, Transporoute ((1982)) ECR 417) that individuals may rely in
the national courts on the provisions of the directive concerning the
qualitative selection of tenderers and the award of public works contracts.

/152/G.C. Rodriguez Iglesias, Judge-Rapporteur
/FIN/
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/P3/
In Case 103/88,

REFERENCE to the Court under Article 177 of the EEC Treaty by the Tribunale
Amministrativo Regionale per la Lombardia [Regional Administrative Tribunal
for Lombardy] for a preliminary ruling in the proceedings before that court
between

Fratelli Costanzo S.p.A., a company incorporated under Italian law, whose
registered office is at Misterbianco,

and

Comune di Milano [Municipality of Milan]

on the interpretation of Article 29 (5) of Council Directive 71/305/EEC of
26 July 1971 concerning the co-ordination of procedures for the award of
public works contracts (Official Journal, English Special Edition 1971
(I1), p. 682) and the third paragraph of Article 189 of the EEC Treaty,
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THE COURT,

composed of 0. Due, President, R. Joliet and F. Grévisse (Presidents of
Chambers), Sir Gordon Slynn, G.F. Mancini, F.A. Schockweiler and J.C.
Moitinho de Almeida, Judges,

Advocate General: C.0. Lenz

Registrar: H.A. Riih1, Principal Administrator,

after considering the observations submitted on behalf of
Fratelli Costanzo S.p.A., the plaintiff in the main proceedings, by
L. Acquarone, M. Ali, F.P. Pugliese, M. Annoni and G. Ciampoli,
Avvocati, in the written procedure and by L. Acquarone in the oral
procedure,
the Comune di Milano, the defendant in the main proceedings, by P.
Marchese, C. Lopopolo and S. Ammendola, Avvocati, in the written
procedure and by P. Marchese in the oral procedure,
Ing. Lodigiani S.p.A., the intervener in the main proceedings, by E.
Zauli and G. Pericu, Avvocati, in the written procedure and by G.
Pericu in the oral procedure,
the Government of the Kingdom of Spain, by J. Conde de Saro and R.

Silva de Lapuerta, acting as Agents, in the written procedure and by
R. Silva de Lapuerta, acting as Agent, in the oral procedure,
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the Government of the Italian Republic, by Professor L. Ferrari
Bravo, Head of the Legal Department of the Ministry of Foreign
Affairs, acting as Agent, assisted by I.M. Braguglia, Avvocato dello
Stato,

"the Commission of the European Communities, by G. Berardis, a member
of its Legal Department, acting as Agent, in the written and oral
procedures,

having regard to the Report for the Hearing and further to the hearing on 7
March 1989,

after hearing the Opinion of the Advocate General delivered at the sitting
on 25 April 1989,

gives the following

Judgment

/P5/ .
1 By order of 16 December 1987, which was received at the

Court Registry on 30 March 1988, the Tribunale Amministrativo
Regionale per la Lombardia referred to the Court for a
preliminary ruling under Article 177 of the EEC Treaty a number
of questions on the interpretation of Article 29 (5) of Council
Directive 71/305/EEC of 26 July 1971 concerning the co-
ordination of procedures for the award of public works
contracts (Official Journal, English Special Edition 1971
(II),p. 682) and the third paragraph of Article 189 of the EEC
Treaty.
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2 The questions were raised in proceedings brought by
Fratelli Costanzo S.p.A. (hereinafter referred to as
"Costanzo®’), the plaintiff in the main proceedings, for the
annulment of a decision of the Giunta Municipale [Municipal
Executive Board] of Milan eliminating the tender submitted by
Costanzo from a tendering procedure for a public works contract
and awarding the contract in question to Ing. Lodigiani S.p.A.
(hereinafter: "Lodigiani').

3 Article 29 (5) of Council Directive 71/305/EEC provides
as follows:

"If, for a given contract, tenders are obviously -
abnormally low in relation to the transaction, the
authority awarding contracts shall examine the details of
the tenders before deciding to whom it will award the
contract. The result of this examination shall be taken
into account.

For this purpose it shall request the tenderer to furnish
the necessary explanations and, where appropriate, it
shall indicate which parts it finds unacceptable.

If the documents relating to the contract provide for its
award at the lowest price tendered, the authority
awarding contracts must justify to the Advisory Committee
set up by the Council Decision of 26 July 1971 the
rejection of tenders which it considers to be too low."

4 Article 29 (5) of Directive 71/305 was implemented in
Italy by the third paragraph of Article 24 of Law No. 584 of 8
August 1977 amending the procedures for the award of public
works contracts in accordance with the directives of the
European Economic Community (Gazzetta Ufficiale della
Repubblica Italiana [Official Journal of the Italian Republic]
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No. 232 of 26 August 1977, p. 6272). Tﬁat provision is worded
as follows:

"If, for a given contract, tenders are abnormally low in
relation to the transaction, the authority awarding the
contract shall, after requesting the tenderer to furnish
the necessary explanations and after indicating, where
appropriate, which parts it considers unacceptable,
examine the details of the tenders and may disallow them
if it takes the view that they are not valid; in that
event, if the call for tenders provides that the lTowest

. tender price is the criterion for the award of the

contract, the awarding authority is obliged to notify the
rejection of the tenders, together with its reasons for
doing so, to the Ministry of Public Works, which is
responsible for forwarding the information to the
Advisory Committee for Public Works Contracts of the
European Economic Community within the period laid down
by the first paragraph of Article 6 of this Law."

Subsequently, in 1987, the Italian Government adopted

three decree laws in succession which provisionally amended the
third paragraph of Article 24 of Law No. 584 (Decree Law No.
206 of 25 May 1987, Gazzetta Ufficiale No. 120 of 26 May 1987,
p. 5; Decree Law No. 302 of 27 July 1987, Gazzetta Ufficiale
No. 174 of 28 July 1987, p. 3; and Decree.Law No. 393 of 25
September 1987, Gazzetta Ufficiale No. 225 of 26 September
1987, p. 3).

The three decree Vaws each contain an Article 4 worded in

identical terms, as follows:

Judgment 103/88

"In order to speed up the procedures for the award of
public works contracts, for a period of two years from
the date on which this decree enters into force tenders
with a percentage discount greater than the average
percentage divergence of the tenders admitted, increased
by a percentage which must be stated in the call for
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tenders, shall be considered abnormai vor the purposes of
the third paragraph of Article 24 of Law No. 584 of 8
August 1977 and shall be excluded from the tendering
procedure." :

7 The decree laws lapsed because they were not converted
into laws within the period prescribed by the Italian
constitution. However, a subsequent law provided that the
effects of legal measures adopted pursuant to them were to
remain valid (Article 1 (2) of Law No. 478 of 25 November 1987,
Gazzetta Ufficiale No. 277 of 26 November 1987, p. 3).

8 In preparation for the 1990 World Cup for football, to be
held in Italy, the Comune di Milano issued a restricted call
for tenders for alteration work on a football stadium. The
criterion chosen for awarding the contract was that of the
lowest price. k

9 The call for tenders stated that in accordance with
Article 4 of Decree Law No. 206 of 25 May 1987 tenders which
exceeded the basic amount fixed for the price of the work by a
percentage more than ten points below the average percentage by
which the tenders admitted exceeded that amount would be
considered anomalous and consequently eliminated.

10 The tenders admitted to the procedure exceeded the basic
amount fixed for the price of the work by an average of 19.4¢&:.
In accordance with the call for tenders any tender which did
not exceed the basic amount by at least 9.48% was to be
“automatically eliminated. v
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11 The tender submitted by Costanzo was less than the basic
amount. Accordingly, on 6 October 1987 the Giunta Municipale,
on the basis of Article 4 of Decree Law No. 393 of 25 September
1987, which in the meantime had replaced the decree law cited
in the call for tenders, decided to exciude Costanzo’s bid from
the tendering procedure and to award the contract to Lodigiani,
which had submitted the lowest tender of those which fulfilled
the condition set out in the call for tenders.

12 Costanzo challenged that decision in proceedings before
the Tribunale Amministrativo Regionale per la Lombardia,
claiming inter alfa that it was illegal on the ground that it
was based on a decree law which was itself incompatible with
Article 29 (5) of Council Directive 71/305.

13 The national court therefore referred the following
questions to the Court of Justice for a preliminary ruling:

"A. - Given that, under Article 189 of the EEC Treaty, the
provisions contained in a directive may relate to the
"result to be achieved’ (hereinafter referred to as
‘provisions as to results’) or else be concerned with the
‘form and methods’ required to achieve a given result
(hereinafter referred to as ‘provisions as to form and
methods’), is the rule contained in Article 29 (5) of
Council Directive 71/305/EEC of 26 July 1971 (where it
provides that - should a tender be obviously abnormally
low - the authority must ‘examine the details’ of the
tender and request the tenderer to furnish the necessary
explanations, indicating where appropriate which parts it
finds unacceptable) a ’'provision as to results’ and
therefore of such a nature that the Italian Republic was
obliged to ’'transpose’ it without any amendment of
substance (as indeed it did, by the third paragraph of
Article 24 of Law No. 584 of 8 August 1977) or is it a
‘provision as to form and methods’, with the result that
the Italian Republic could derogate from it by providing
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that where a tender is abnormally low the tenderer must

be eliminated from the tendering procedure,
without any ’examination of the details’ and without any
request to the tenderer to furnish ’explanations’ for the
'abnormal tender’?

If the reply to Question (A) is negative (in the sense
that Article 29 (5) of Council Directive 71/305/EEC is to
be held to be a ‘provision as to form and methods’):

Did the Italian Republic (after "transposing" the
aforesaid provision by way of Law No. 577 of 5 August
1977 without introducing any amendment of substance
regarding the procedure to be followed in cases where a
tender is abnormally low) retain the power to amend the
domestic implementing provision? In particular, could
Article 4 of Decree Law No. 206 of 25 May 1987, Decree
Law No. 302 of 27 July 1987 and Decree Law No. 393 of 25
September 1987 (whose wording is identical) amend Article
24 of Law No. 584 of 8 August 1977?

Could the (identically worded) Articles 4 of the decree
laws mentioned above amend Article 29 (5) of Council
Directive 71/305/EEC, as implemented by Law No. 584 of

5 April 1977, without stating adequate reasons therefor,
regard being had to the fact that a statement of

reasons - which is necessary for Community legislation
(cf. Article 190 of the EEC Treaty) - appears also to be
necessary for domestic legislation introduced to give
effect to Community provisions (which is therefore ’sub-
primary’ legislation and, in the absence of indication to
the contrary, must also be subject to the rule which
requires ‘primary’ legislation to state reasons)?

Is there, in any event, a conflict between Article 29 (5)
of Council Directive 71/305/EEC and the following
provisions:

(a) the third paragraph of Article 24 of Law No. 584 of
8 August 1977 (which refers to ‘abnormally Tow’
tenders, whereas the directive is concerned with
tenders which are ‘obviously’ abnormally low and
provides for examination of the details only in
cases of ’‘obvious’ abnormality);
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(b) Article 4 of Decree Laws Nos. 206 of 25 May 1987,
302 of 27 July 1987 and 393 of 25 September 1987
(which make no allowance for preliminary
examination of the details or a request for
clarification to the party concerned, contrary to
Article 29 (5) of the directive; furthermore, the
decree laws mentioned above do not refer to
'obviously’ abnormal tenders and to that extent
appear to be invalid, as does Law No. 584 of 8
August 1977)? -

D. If the Court of Justice rules that the aforesaid Italian
legislative provisions conflict with Article 29 (5) of
Council Directive 71/305/EEC, was the municipal authority
empowered, or obliged, to disregard the domestic
provisions which conflicted with the aforesaid Community
provision (consulting the central authorities if
necessary), or does that power or obligation vest solely
in the national courts?”

14 Reference is made to the Report for the Hearing for a
fuller account of the facts of the case before the national
court, the applicable legislation, the course of the procedure,
and the written observations submitted to the Court, which are
mentioned or discussed hereinafter only in so far as is
necessary for the reasoning of the Court.

The second part of the third question and the first question

15 In the second part of the third question the Tribunale
Amministrativo Regionale seeks in essence to establish whether
Article 29 (5) of Council Directive 71/305 prohibits Member
States from introducing provisions which require the automatic
exclusion from procedures for the award of public works
contracts of certain tenders determined according to a
mathematical criterion, instead of obliging the awarding
authority to apply the examination procedure laid down in the
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directive, giving the tenderer an opportunity to furnish
explanations. In its first question it asks whether the Member
States may, when implementing Council Directive 71/305, depart
to any material extent from Article 29 (5) thereof.

16 With regard to the second part of the third question it
should be noted that Article 29 (5) of Directive 71/305
requires the awarding authority to examine the details of
tenders which are obviously abnormally low, and for that
purpose obliges the authority to request the tenderer to
furnish the necessary explanations. Article 29 (5) further
requires the awarding authority, where appropriate, to indicate
which parts of those explanations it finds unacceptable. '
Finally, if the criterion adopted for the award of the contract
is the lowest price tendered, the awarding authority must
justify to the Advisory Committee set up by the Council
Decision of 26 July 1971 (Official Journal, English Special
Edition 1971 (II), p. 693) the rejection of tenders which it
considers to be too Tow.

17 The Comune di Milano and the Italian Government maintain
that it is in keeping with the aim of Article 29 (5) to replace
the examination procedure which it envisages, giving the
tenderer an opportunity to state its views, with a mathematical
criterion for exclusion. They point out that the aim of that
provision is, as the Court ruled in its judgment of 10 February
1982 in Case 76/81 (Iransporoute v Minister of Public Works
[1982] ECR 417, at p. 428), to protect tenderers against a
arbitrariness on the part of the authority awarding the
contract. A mathematical criterion f?f exclusjon affords an
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absolute safequard. It has the further advantage of being
faster in its application than the procedure laid down by the

directive.

18 That argument cannot be upheld. A mathematical criterion
for exclusion deprives tenderers who have submitted
exceptionally low tenders of the opportunity of demonstrating
that those tenders are genuine ones. The application of such a
criterion is contrary to the aim of Directive 71/305, namely to
promote the development of effective competition in the field
of public contracts. ‘

19 . The answer to the second part of the third question must
therefore be that Article 29 (5) of Council Directive 71/305
prohibits Member States from introducing provisions which
require the automatic exclusion from procedures for the award
of public works contracts of certain tenders determined
according to a mathematical criterion, instead of obliging the
awarding authority to apply the examination procedure laid down
in the directive, giving the tenderer an opportunity to furnish
explanations.

20 With regard to the first question, it should be observed
that it was in order to enable tenderers submitting
exceptionally low tenders to demonstrate that those tenders are
genuine ones that the Council, in Article 29 (5) of Directive
71/305, laid down a precise, detailed procedure for the
examination of tenders which appear to be abnormally low. That
aim would be jeopardized if Member States were able, when
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implementing Article 29 (5) of the directive, to depart from it
to any material extent.

The answer to the first question must therefore be that
when implementing Council Directive 71/305 Member States may
not depart to any material extent from the provisions of
Article 29 (5) thereof.

The second question

In its second question the national court asks whether, after
implementing Article 29 (5) of Council Directive 71/305 without
departing from it to any material extent, Member States may
subsequently amend the domestic implementing provision, and if
so whether they must give reasons for doing so.

The national court raised this question only in the event
that the answer to the first question should be that Member
States could, when implementing Article 29 (5) of Directive
71/305, depart materially from it.

In the 1ight of the answer given to the first question
the second question is devoid of purpose.

The first part of the third question

In the first part of its third question the national
court seeks to establish whether Article 29 (5) of Council
Directive 71/305 allows Member States to require the

{
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examination of tenders whenever they appear to be abnormally
Tow, and not only when they are obviously abnormally low.

26 The examination procedure must be applied whenever the
awarding authority is contemplating the elimination of tenders
because they are abnormally low in relation to the transaction.
Consequently, whatever the threshold for the commencement of
that procedure may be, tenderers can be sure that they will not
be disqualified from the award of the contract without first
having the opportunity of furnishing expianations regarding the
genuine nature of their tenders.

27 _ It follows that the answer to be given to the first part
of the third question is that Article 29 (5) of Council
Directive 71/305 allows Member States to require that tenders
be examined when those tenders appear to be abnormally low, and
not only when they are obviously abnormally low.

The fourth question

28 In the fourth question the national court asks whether
administrative authorities, including municipal authorities,
are under the same obligation as a national court to apply the
provisions of Article 29 (5) of Council Directive 71/305 and to
refrain from applying provisions of national law which conflict
with them.

29 In its judgments of 19 January 1982 in Case 8/81 (Becker

v Einanzamt Minster-Innenstadt [1982] ECR 53, at p. 71) and 26
February 1986 in Case 152/84 (Marshall v Southampton and South-
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Mest Hampshire Area Health Authority [1986] ECR 723, at p.748)

the Court held that wherever the provisions of a directive
appear, as far as their subject-matter is concerned, to be
unconditional and sufficiently precise, those provisions may be
relied upon by an individual against the State where that State
has failed to implement the directive in national law by the
end of the period prescribed or where it has failed to
implement the directive correctly.

It is important to note that the reason for which an
individual may, in the circumstances described above, rely on
the provisions of a directive in proceedings before the
national courts is that the obligations arising under those
provisions are binding upon all the authorities of the Member
States. '

It would, moreover, be contradictory to rule that an
individual may rely upon the provisions of a directive which
fulfil the conditions defined above in proceedings before the
national courts seeking an order against the administrative
authorities, and yet to hold that those authorities are under
no obligation to apply the provisions of the directive and
refrain from applying provisions of national law which conflict
with them. It follows that when the conditions under which the
Court has held that individuals may rely on the provisions of a
directive before the national courts are met, all organs of
the administration, including decentralized authorities such as
municipalities, are obliged to apply those provisions.
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With specific regard to Article 29 (5) of Directive
717305, it is apparent from the discussion of the first
question that it is unconditional and sufficiently precise to
be relied upon by an individual against the State. An
individual may therefore plead that provision before the
national courts and, as is clear from the foregoing, all organs
of the administration, including decentralized authorities such
as municipalities, are obliged to apply it.

The answer to the fourth question must therefore be that
administrative authorities, including municipal authorities,
are under the same obligation as a national court to apply the
provisions of Article 29 (5) of Council Directive 71/305/EEC
and to refrain from applying provisions of national law which
conflict with them.

/P6/

Costs

The costs incurred by the Spanish Government, the Italian
Government and the Commission of the European Communities,
which have submitted observations to the Court, are not
recoverable. As these proceedings are, in so far as the
parties to the main proceedings are concerned, in the nature of
a step in the action before the national court, the decision on
costs is a matter for that court.

/P3/
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On those grounds,

THE COURT,

in answer to the questions referred to it by the Tribunale
Amministrativo Regionale per la Lombardia by order of 16
December 1987, hereby rules:

(1)

(2)

(3)

4

Judgment 103/88

Article 29 (5) of Council Directive 71/305 prohibits
Member States from introducing provisions which require
the automatic exclusion from procedures for the award of
public works contracts of certain tenders determined
according to a mathematical criterion, instead of
obliging the awarding authority to apply the examination
procedure laid down in the directive, giving the tenderer
an opportunity to furnish ekplanations.

When implementing Council Directive 71/305/EEC, Member
states may not depart to any material extent from the
provisions of Article 29 (5) thereof.

 Article 29 (5) of Council Directive 71/305 allous Member

States to require that tenders be examined when those
tenders appear to be abnormally low, and not only when
they are obviously abnormally low.

Administrative authorities, including municipal
authorities, are under the same obligation as a national
court to apply the provisions of Article 29 (5) of
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Council Directive 71/305/EEC and to refrain from applying
provisions of national law which conflict with them.

/S1/0ue, Joliet, Grévisse, Slynn, Mancini, Schockweiler, Moitinho de
Almeida

Delivered in open court in Luxembourg on 22 June 1989.

/S2/J.-G. Giraud, Registrar - 0. Due, President
JFIN '
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* Language of the case: Italian
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I - Facts and procedure
A. Facts and legislative framework

This case concerns the manner in which Italy has transposed into
national law Article 29 (5) of Council Directive 71/305/EEC of 26 July 1971
concerning the co-ordination of procedures for the award of public works
contracts (Official Journal, English Special Edition 1971 (II), p. 682).

Article 29 (5) is worded as follows:

If, for a given contract, tenders are obviously abnormally low in
relation to the transaction, the authority awarding contracts shall
examine the details of the tenders before deciding to whom it will
award the contract. The result of this examination shall be taken
into account. ’ ' :

For this purpose it shall request the tenderer to furnish the
necessary explanations and, where appropriate, it shall indicate
vhich parts it finds unacceptable.

If the documents relating to the contract provide for its award at
the lowest price tendered, the authority awarding contracts must
Justify to the Advisory Committee set up by the Council Decision of
26 July 1971 the rejection of tenders which it considers to be too

Tow.

Article 29 (5) of the directive was initially implemented in Italian
law by the third paragraph of Article 24 of Law No. 584 of 8 August 1977
amending the procedures for the award of public works contracts in
accordance with the directives of the European Economic Community (Gazzetta
Ufficiale della Repubblica Italiana [Official Journal of the Italian
Republic] No. 232 of 26 August 1977, p. 6272). That provision is
formulated as follows:
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If, for a given contract, tenders are abnormally low in relation to
the transaction, the authority awarding the contract shall, after
requesting the tenderer to furnish the necessary explanations and
indicating, where appropriate, which parts it considers unacceptable,
examine the details of the tenders and may disallow them if it takes
the view that they are not valid; in that event, if the call for
tenders provides that the lowest tender price is the criterion for
the award of the contract, the awarding authority is obliged to
notify the rejection of the tenders, together with its reasons for
doing so, to the Ministry of Public Works, which is responsible for
forwarding the information to the Advisory Committee for Public Works
Contracts of the European Economic Community within the period laid
down by the first paragraph of Article 6 of this Law.

Subsequently, in 1987, the Italian Government adopted three decree
laws in succession which provisionally amended the third paragraph of
Article 24 of Law No. 584 (Decree Law No. 206 of 25 May 1987, GURI No. 120
of 26 May 1987, p. 5; Decree Law No. 302 of 27 July 1987, GURI No. 174 of
28 July 1987, p. 3; Decree Law No. 393 of 25 September 1987, GURI No. 225

of 26 September 1987, p. 3).

The three decree laws each contain an Article 4 worded in identical
terms, as follows:

In order to speed up the procedures for the award of public works
contracts, for a period of two years from the date on which this
decree enters into force tenders with a percentage discount greater
than the average percentage divergence of the tenders admitted,
increased by a percentage which must be stated in the call for
tenders, shall be considered abnormal for the purposes of the third
paragraph of Article 24 of Law No. 584 of 8 August 1977 and shall be
excluded from the tendering procedure.

The decree laws lapsed because they were not converted into laws
within the period prescribed by the Italian constitution. However, a
subsequent law provided that the effects of legal‘measuf@s adopted pursuant
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to them were to remain valid (Article 1 (2) of Law No. 478 of 25 November
1987, GURI No. 277 of 26 November 1987, p. 3).

The task of organizing the 1990 World Cup for football was entrusted
to the Italian football league. Milan is one of the municipalities on
whose territory the championship will be held.

In anticipation of that event, the Municipal Council [Consiglio
Communale] of Milan decided on 21 July 1987 to carry out work to extend,
modernize and roof the "G. Meazza Stadium" for a basic amount of
Lit 82 043 643 386.

It was decided that the tendering procedure for the work should take
the form of a restricted invitation to tender. The criterion chosen for
awarding the contract was the one set out in indent (a) (2) of Article 24
of the above-mentioned Law No. 584 of 8 August 1977, namely the tender
showing the greatest discount from the basic amount.-

The Municipal Council further decided that: "in accordance with
Article 4 of Decree Law No. 206 of 25 May 1987, tenders which offer a
percentage discount greater than the average percentage divergence of the
tenders admitted plus ten percentage points will be considered anomalous
and consequently eliminated”.

Lastly, the deliberations of the Municipal Council show that the
Italian State was financing the work to the extent of Lit 43 000 000 000,
on condition that the work was carried out between 15 October 1987 and 31

October 1989.

The call for tenders was published on 3 August 1987 (GURI, Public
Notices Issue No. 179, p. 25). The notice set out the various rules
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adopted by the Municipal Council, in particular the clause whereby abnormal
tenders were to be automatically excluded.

The undertakings admitted to the tendering procedure submitted
tenders on average 19.48% higher than the basic amount fixed for the value
of the work. In accordance with the call for tenders, any tender which did
not exceed the basic amount for the work by at least 9.48% (that is, the
average margin - 19.48% - minus 10%) was to be automatically excluded.

Fratelli Costanzo S.p.A. (hereinafter referred to as "Costanzo®), the
plaintiff in the main proceedings, is a member of a consortium of several
Italian undertakings and one Spanish undertaking which took part in the
tendering procedure. The tender submitted by the consortium was 2.16%
lower than the basic amount fixed for the work. All the other tenders
submitted were, in varying degrees, higher than that amount.

By a decision of 6 October 1987 the Municipal Executive Board [Giunta
Municipale] of Milan disqualified the tender submitted by the consortium of
which Costanzo is a member. The decision to disqualify it was based on
Article 4 of Decree Law No. 393 of 25 September 1987, which in the meantime
had replaced Decree Law No. 206 of 25 May 1987, to which the call for
tenders refers. By virtue of Article 4 of Decree Law No. 393 the tender
was considered to be abnormally low within the meaning of Article 24 of Law
No. 584 of 8 August 1977, and was automatically excluded from the tendering
procedure. | '

By the same decision, the Municipal Executive Board awarded the
contract to a consortium of undertakings which includes Ing. Lodigiani
S.p.A. (hereinafter referred to as "Lodigiani"). The tender received from
that consortium exceeded the set figure by 9.85%. It therefore satisfied
the condition that it should be at least 9.48% higher than the basic amount
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(the average margin of 19.48%, minus 10%) and was thus the lowest tender of
_those which fulfilied that condition.

The Municipal Council of Milan ratified the decision of the Municipal
Executive Board on 26 October 1987.

Costanzo challenged the decisions of the Municipal Executive Board
and the Municipal Council in proceedings before the Tribunale
Amministrativo Regionale per la Lombardia. It claimed inter alig that the
contested decisions were illegal on the grgunds that they were based on a
decfee Taw which was incompatible with Article 29 (5) of Council Directive
71/305. The decree law could not provide for the automatic exclusion of
tenders considered abnormally low because the Council directive allows such
expulsion only after the parties concerned have been heard.

Lodigiani intervened in the dispute to uphold the validity of the
contested decisions.

After the proceedings had commenced Italy adopted a law which
introduces on a permanent basis a rule comparable to the one which the
decree laws had established for two years. The new legislation provides
for the automatic exclusion of tenders "with a percentage discount greater
than the average percentage divergence of the tenders accepted, increased
by a percentage figure of not less than 5%, which must be stated in the
call for tenders” (Law No. 67 of 11 March 1988, GURI Ordinary Supplement of

14 March 1988, p. 26).
8. uestion C

The Tribunale Amministrativo Regionale per la Lombardia, by order of
16 December 1987, stayed the proceedings and submitted the following
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questions to the Court of Justice for a preliminary ruling under Article
177 of the EEC Treaty:

A. Given that, under Article 189 of the EEC Treaty, the provisions
contained in a directive may relate to the "result to be
achieved! (hereinafter referred to as "provisions as to
results”) or else be concerned with the "form and methods"”
required to achieve a given result (hereinafter referred to as
"provisions as to form and methods!), is the rule contained in
Article 29 (5) of Council Directive 71/305/EEC of 26 July 1971
(where it provides that - should a tender be obviously
abnormally low - the authority must "examine the details" of
the tender and request the tenderer to furnish the necessary
explanations, indicating where appropriate which parts it finds
unacceptable) a "provision as to results” and therefore of such
a nature that the Italian Republic was obliged to "transpose”
it without any amendment of substance (as indeed it did, by the
third paragraph of Article 24 (3) of Law No. 584 of 8 August
1977) or is it a "provision as to form and methods", with the
result that the Italian Republic could derogate from it by
providing that where a tender is abnormally low the tenderer
must automatically be eliminated from the tendering procedure,
without any "examination of the details” and without any
request to the tenderer to furnish "explanations" for the
"abnormal tender?

B. If the reply to Question (A) is negative (in the sense that
Article 29 (5) of Council Directive 71/305/EEC is held to be a
"provision as to form and methods"):

B.1 Did the Italian Republic (after "transposing" the aforesaid
provision by way of Law No. 577 of 8 August 1977 without
introducing any amendment of substance regarding the procedure
to be followed in cases where a tender is abnormally low)
retain the power to amend the domestic implementing provision?
In particular, could Article 4 of Decree Law No. 206 of 25 Mcov
1987, Decree Law No. 302 of 27 July 1987 and Decree Law No. 393
of 25 September 1987 (whose wording is identical) amend
Article 24 of Law No. 584 of 8 August 19772

B.2 Could the (identically worded) Articles 4 of the decree laws
mentioned above amend Article 29 (5) of Council Directive
71/305/EEC, as implemented by Law No. 584 of 5 April 1977,
without stating adequate reasons therefor, #égard being had to
the fact that a statement of reasons - which is necessary for
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Community legislation (cf. Article 190 of the EEC Treaty) -
appears also to be necessary for domestic legislation
introduced to give effect to Community provisions (which is
therefore "sub-primary” legislation and, in the absence of
indication to the contrary, must also be subject to the rule
which requires "primary” legislation to state reasons)?

C Is there, in any event, a conflict between Article 29 (5) of
Council Directive 71/305/EEC and the following provisions:

(a) The third paragraph of Article 24 of Law No. 584 of 8
August 1977 (which refers to "abnormally low" tenders,
whereas the directive is concerned with tenders which are
"obviously" abnormally low and provides for examination
of the details only in cases of "obvious" abnormality);

(b) Article 4 of Decree Laws Nos. 206 of 25 May 1987, 302 of
27 July 1987 and 393 of 25 September 1987 (which make no
allowance for preliminary examination of the details or a
request for clarification to the party concerned,
contrary to Article 29 (5) of the directive; furthermore,
the decree laws mentioned above do not refer to
"obviously" abnormal tenders and to that extent appear to
be invalid, as does Law No. 584 of 8 August 1977)?

D If the Court of Justice rules that the aforesaid Italian
legislative provisions conflict with Article 29 (5) of Council
Directive 71/305/EEC, was the municipal authority empowered, or
obliged, to disregard the domestic provisions which conflicted
with the aforesaid Community provision (consulting the central
authorities if necessary), or does that power or obligation
vest solely in the national courts?

C. Procedure before the Court

~ The order of the Tribunale Amministrativo Regionale per la Lombardia
was lodged at the Court Registry on 30 March 1988.

In accordance with Article 20 of the Protocol on the Statute of the
Court of Justice of the EEC, written observations were submitted on 6 June
1988 by the Comune di Milano, the defendant in the main proceedings,
represented by P. Marchese, C. Lopopolo and S. Ammendola, Avvocati, on 8
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July 1988 by the Government of the Kingdom of Spain, represented by J.
Conde de Saro and R. Silva de Lapuerta, acting as Agents, on 11 July 1988
by the Commission of the European Communities, represented by G. Berardis,
a member of its Legal Department, acting as Agent, on 15 July 1988 by
Lodigiani, represented by E. Zauli and G. Pericu, Avvocati, on 20 July 1988
by Costanzo, the plaintiff in the main proceedings, represented by L.
Acquarone, M. Ali, F.P. Pugliese, M. Annoni and G. Ciampoli, Avvocati, and
on 21 July 1988 by the Government of the Italian Republic, represented by
Professor L. Ferrari Bravo, head of the Legal Department of the Ministry of
Foreign Affairs, assisted by I.M. Braguglia, Avvocato dello Stato.

Upon hearing the report of the Judge-Rapporteur and the views of the
Advocate General the Court decided to open the oral procedure without any
preparatory inquiry.

II - Written observations submitted to the Court

ir tion: r e 29 (5) of Di ve
without nce
According to Costanzo, Article 29 (5) of Directive 71/305 seeks to

reconcile two aims: first, that of protecting the awarding authority
against tenderers who may, either in error or in bad faith, have submitted
inordinately low tenders, and secondly that of enabling exceptionally
competitive tenderers to demonstrate that their tender is genuine. The use
of an automatic exclusion criterion does not take the second consideration
into account. Observance of the aims of Article 29 (5) of Directive 71/305
requires that the national procedure for eliminating abnormally low tenders
should include all the stages laid down in that article.
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The Comune di Milang points out that a directive is binding upon the
Member States only as to the result to be achieved. A directive is
therefore validly implemented when national legislation ensures achievement
of the aims which that directive pursues. In this case, Article 29 (5) of
the directive is designed to ensure that abnormally. low tenders are
eliminated by way of a procedure offering guarantees of objectivity. It is
sufficient for the national legislation implementing that provision to give
effect to that aim, without necessarily having to incorporate all the
procedural phases envisaged by the Community provision.

Lodigiani emphasizes that the issue in this case is not whether or
not Italy has failed to fulfil its obligations in the implementation of
Article 29 (5) of the directive. Rather than inquiring into the margin of
discretion which that article leaves to Member States, it should therefore
be determined whether it fulfils the requisite conditions enablihg
individuals to rely on it in proceedings before the national courts.
Lodigiani adduces three reasons which militate against the view that
Article 29 (5) of the directive has direct effect. First, it is not a
measure conferrihg rights or imposing obligations on individuals, but
rather a procedural rule. Secondly, it is not a rule which can be removed
from its context and applied in isolation, which is the condition required
by the Court in its judgment of 19 January 1982 in Case 8/81 (Becker v
Finanzamt Miinster Innenstadt [1982] ECR 53) before a directive may be held
to have direct effect. Lastly, the Court has held provisions in directives
to have direct effect only where such recognition operated in favour of
individuals. In this case, however, Lodigiani, the successful tenderer,
has already undertaken considerable investment in view of the urgency of
the work. Its interests would be seriously affected if the contract were
subsequently withdrawn from it by virtue of the direct effect of the
Community provision in question.
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The Jtalian Goverament takes the view that in the case of directives
no useful purpoSe is served by distinguishing between "provisions as to
results” and "provisions as to form and methods". In general, the case-law
of the Court shows that the implementation of a directive does not call for
strict, verbatim reproduction of the text in national law. It is enough
that it is applied with sufficient clarity and accuracy to enable
individuals, where the need arises, to avail themselves of the rights which
it confers on them in proceedings before the national courts. It is by
reference to that general criterion that the Court should, in reply to the
third question, rule on the question whether Italian legislation is
compatible with Article 29 (5) of the directive.

The Spanish Government maintains that the careful enumeration in
Article 29 (5) of the directive of the various stages in the procedure for
eliminating abnormally low tenders means that the national procedure must
include all those stages, failing which it is incompatible with the
Community provision. It points out that in its judgment of 10 February
1982 in Case 76/81 (Iransporoute v Mjﬂj;;er of Public Works ([1982] ECR 417)
the Court held that national legislation which does not require the
awarding authority to request a tenderer to supply explanations for a
tender which appears abnormally low is incompatible with Article 29 (5) of
the directive.

The Commission points out that it would have been more logical to ask
the third question first, on the issue whether Italian legislation is
compatible with Article 29 (5) of the directive, and then to turn to the
first question. That first question, although it focuses on the
obligations of the Member States to which the directive is addressed, in
fact raises the direct effect of the Community provision in dispute. To
ask whether a provision contained in a directive is sufficiently clear,
precise and unconditional to be relied on by an individual in court
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proceedings is essentially the same as asking whether the Member States to
which the directive is addressed are required to implement it without any
amendment of substance. In this case, Article 29 (5) of the directive is
sufficiently unconditional and precise to have direct effect. The
Iransporoute Jjudgment of 10 February 1982 (cited above) also confirms that
Member States do not enjoy any margin of discretion when implementing that

provision.

ion: wer of mber te to amend th n
which it has implemented i jve d the obliqati
reasons for such an amendment

In answer to the question whether, subsequent to the adoption of Law
No. 584 of 8 August 1977 by which it implemented Article 29 (5) of the
directive, the Italian Government was entitled to amend that legislation,
Costanzo, the Comune di Milano, Lodigiani and the [talian Government
maintain that a Member State may always amend legislation by which it has
transposed a directive, on condition that the new legislation represents
proper implementation of that directive. The Spanish Government does not
deal with the question. The Commission takes the view that it is not
necessary to answer the question since it was raised only on the hypothesis
- which it considers incorrect - that Articie 29 (5) of the directive does

not have direct effect.

As regards the obligation on the part of the Member State to give
reasons for a measure amending earlier provisions which implement a
directive, Costanzo argues that this part of the second question is
redundant since, according to its suggested reply to the first part'of the
question, a Member State is always entitled to amend its legislation
provided that the new legislation implements the directive correctly.

Lodigiani and the Italian Government contend that the Court has no power to
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answer this part of the question, on the grounds that the provisions
implementing a directive are national provisions whose validity can be
appraised only by reference to the national legal system. The Comune di
Milano and the Spanish Government do not deal with the matter. The
ngmisgign maintains that there is no reason to answer the question since
it was raised only on the hypothesis that Article 29 (5) of the directive
does not have direct effect, which is not the case.

Ihird question: compatibijlity of Jtalian legislation with Article 29
(5) of Directive 71/305 '

The first point is whether the third paragraph of Article 24 of Law
No. 584 of 8 August 1977, which provides for the examination of tenders
which are abnormally low, is compatible with Article 29 (5) of the
directive, which requires examination only of tenders which are obviously
abnormally low.

Costanzo, Lodigiani and the Commission take the view that the

national provision is compatible with the directive. The discrepancy noted
by the national court is merely one of terminology. The directive requires
the examination procedure to be commenced only when there are concrete
indications that the tender is abnormally low. The national provision
satisfies that requirement by making the commencement of the procedure
subject to the condition that the tender must appear abnormally low.

The Comune di Milang contends that the national provision is
compatible with the directive, while the Spanish Government is of the
opinion that it is not. They do not, however, set out any particular

arguments on the subject. ;
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The Jtalian Government considers the first part of the third question
to be inadmissible because the contested decision is not based on Artic]e
24 of Law No. 584 of 8 August 1977 but on Article 4 of Decree Law No. 393
of 25 September 1987. It claims that it is therefore unnecessary, for the
purpose of settling the dispute before the national court, to establish

~whether the Law of 1977 is compatible with the directive.

The second point is whether Article 4 of Decree Laws Nos. 206, 302
and 393 are compatible with Article 29 (5) of the directive.

Costanzo observes that Article 4 of the decree laws includes none of
the stages of the procedure laid down by Article 29 (5) of the directive
giving the tenderer an opportunity to state its views. The article thus
disregards one of the aims of Article 29 (5), namely to enable the most
competitive tenderers to demonstrate that their tenders are genuine. The
- ninth recital in the preamble to Directive 71/305 explicitly stresses the
need for effective competition in the field of public works contracts.
Article 4 of the decree laws jeopardizes the attainment of that aim of the
directive and is thus incompatible with it.

The Comune di Milano takes the view that the procedure 1aid down by
Article 29 (5) of the directive is defective because it compels the
awarding authority to undertake complex verification for which it is not
equipped. It is also the cause of considerable delay. A mathematical
criterion for elimination such as the one contained in the Italian
legislation, on the other hand, offers the two-fold advantage of absolute
objectivity and speed of application. The Italian legislation therefore
implements Article 29 (5) correctly, since it ensures impartial treatment
of tenderers, more efficiently than the Community provision itself.
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Lodigiani argues that it is pointless to inquire into the
compatibility of Article 4 of the decree laws with Article 29 (5) of the
directive because the reply to be given to the first question shows that
the Community provision does not have direct effect. Nevertheless,
Lodigiani submits that the decree laws are compatible with the directive.
In Article 29 (5), the directive merely outlines a possible model for the
elimination procedure and does not compel the Member States to ihcorporate
it in national law without any amendments. Only a regulation could have
imposed such a uniform procedure in all Member States, but Article 57 (2)
of the EEC Treaty, on which Directive 71/305 is based, provides expressly
for the adoption of a directive and not a regulation. The Council was
therefore authorized only to co-ordinate national procedures, not to make
them uniform. It follows that those procedures are compatible with the
directive if, as in this case, they are appropriate for the attainment of
its aim.

The Jtalian Government concedes that it is necessary to safeguard the

rights of tenderers by means of procedural guarantees wherever the system
for eliminating abnormally low tenders allows the awarding authority a
broad margin of discretion. However, when, as in this case, tenders are
eliminated by reference to a mathematical criterion that criterion is
sufficient to preclude any arbitrary dealings, and it is therefore
pointless to add provision for an examination procedure allowing the
tenderer to state its views. The Italian Government concludes that Article
4 of the decree laws, which lays down that mathematical criterion, is
compatible with Article 29 (5) of the directive. It is in conformity with
the aim of Article 29 (5), which, as the Court held in the Transporoute
Judgment (cited'above), is to "protect tenderers against arbitrariness on
the part of the authority awarding contracts’.
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The Spanish_Government considers that Article 4 of the contested
decree laws is incompatible with Article 29 (5) of the directive because it
does not reproduce all the procedural stages envisaged by the Community
provision. The protection of tenderers’ rights demands that the Community
procedure should be incorporated in its entirety into national law.

The Commission also takes the view that national legislation which,
in laying down the procedure for eliminating abnormally low tenders, does
not make provision for all the stages set out in Article 29 (5) of the
directive is incompatible with that article. It bases that assertion on
the Transporoute judgment (cited above), in which the Court found national
legislation to be incompatible with the directive on the ground that it did
not compel the awarding authority to ask the tenderer to explain a tender
which appeared abnormally low.

Eourth question: obligation on the part of the national authorjties
to refrain from applying a provision of national law which {s
incompatible with a directive having direct effect

In the opinion of Costanzg, individuals must be entitled to avail
themselves of the provisions of a directive having direct effect in
dealings with the national administrative authorities. The direct effect
of such provisions is binding on all State institutions, including
administrative bodies.

The Comune di Milang takes the view that directives impose
obligations only on the Member States, which must ensure that they are
implemented. The national administrative authorities are required to apply
only the national implementing provisions; the directive itself cannot be
cited against them. That conclusion follows from the distinction which
Article 189 of the Treaty draws between directives and regulations, only
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regulations being directly applicable. Moreover, the Italian Constitution
requires laws to be applied except when they have been held by the
Constitutional Court to be to unconstitutional. Lastly, the universally
accepted principle that the executive power is subordinate to the
legislative power prevents the administrative authorities from refusing to
apply the law.

Lodigiani considers the question inadmissible. It is not for the
Court of Justice but for the national legal systems to determine whether
the administrative bodies must allow a directive having direct effect to
take precedence over national law at variance with it.

The Jtalian Goverpment emphasizes that the fourth question was raised
only in the event that the reply to be given to the third question should
establish that the decree laws were incompatible with Article 29 (5) of the
directive. Since, in its opinion, there is no such incompatibility, the
fourth question is devoid of purpose. In the alternative, the Italian
Government contends that this fourth question submitted by the national
court falls outside the jurisdiction of the Court of Justice because it
contains no question regarding the interpretation of Community law and is
not needed by the national court in order to resolve the dispute brought

befqre it.
The Spanish Government does not deal with the fourth question.

The Commission points out that the rights which individuals derive
from the provisions of a directive having direct effect must be protected
by the national legal systems. Nevertheless, it is for each national
system to determine whether that protection must be afforded by
administrative bodies. In that connexion the Cdmmissioh observes that it
is not easy to ascertain whether the provisions of a directive have direct
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effect, and that only a court can refer the matter to the Court of Justice.
In any case, Community law requires that individuals should be able to rely
on the direct effect of directives in proceedings pefore the national

"~ courts.

/S2/R. Joliet, Judge-Rapporteur
- JFIN/
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8(Award of a public-works contract = Incinerator)

/P3/

In Case 194/88 R

Commission of the European Communities, represented by Guido Berardis, a
member of its Legal Department, acting as agent, with an address for service
in Luxembourg at the office of Georgios Kremlis, Jean Monnet Building,

Kirchberg,

av

applicant,



=y

Italian Republic, represented by Mr. Luigi Ferrari Bravo, Head of the
Department for Contentious Diplomatic Affairs, acting as Agent, assisted by
Ivo Braguglia and Pier Giorgio Ferri, Avvocati dello Stato, with an address
for service in Luxembourg at the Italian Embassy, 5, Rue Marie-Adelaide,

defendant,

APPLICATION for interim measures for the suspension of the award by the
Consorzio per la Costruzione e la Gestione di un Impianto per l'Ihcenerimento
e Trasformazione dei Rifiuti Solidi Urbani ((Consortium for the Construction
and Management of the Incinerator and Processing Plant for Solid Urban |
Refuse)), whose headquarters are at the offices of the City of La Spezia, of a
public-works contract in connexion with the consortium's incinerator,

Judge Koopmans, acting for the President of the Court in accordance with the
second paragréph of Article 85 and Article 11 of the Rules of Procedure,

makes the following

ao0rder

/P5/

1 By an application lodged at the Court Registry on 18 July 1988, the
Commission of the European Communities brought an action before the Court
under Article 169 of the EEC Treaty for a declaration that as a result of
the failure of the Consorzio per La Costruzione e la Gestione di un
Impianto per L'Incenerimento e Trasformazione dei Rifjuti Solidi Urbani
(herefnafter referred to as "the Consortium"), uhoseééiadquarters are at
the Town Hall of La Spezia, to publish in the Official Journal of the
European Communities a notice concerning the award of a contract for
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works connected with the Consortium's incinerator, the Italian Republic
had failed to fulfil its obligations under Council Directive 71/305/EEC
of 26 July 1971 concerning the co-ordination of procedures for the award
of public works contracts (0Official Journal, English Special Edition 1971
(11), p.682).

2 By an application lodged at the Court Registry on the same date, the
Commission also applied, under Article 186 of the EEC Treaty and Article
83 of the Rules of Procedure, for an interim order requiring the Italian
Republic to adopt all the necessary measures to suspend the award of the
contract in question in this case until the Court has given judgment in
the main action. In the alternative, should the contract already have
been awarded, the Court is requested to order the Italian Republic to
adopt all the measures which are appropriate in order to cancel the award
of the contract or, at the very least, to preserve the status quo until
final judgment is given. '

3 By an order of 20 July 1988, the President of the Court, by way of
an interlocutory decision, provisionally ordered that the Italian
Republic should adopt all the necessary measures to suspend the award of
the public works contract in question until 15 September 1988 or such
other date as might be fixed by a subsequent order of the Court. By an
order of 13 September 1988, the President of the Court, by way of an
interlocutory decision, extended those protective measures until the date
of the final order in these interlocutory proceedings.

4 The Italian Republic submitted its written obserations on 2
September 1988. The parties' oral submissions were heard on 23 September
1983.
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S The Consortium is an association of municipalities situated in the
province of La Spezia, in Liguria, which is responsible for the disposal
of solid urban waste. For that purpose, it operates an incinerator in
Boscalino di Arcola. On 31 December 1986, the Pretore ((Magistrate)) of
La Spezia ordered the incinerator to be closed down and made its )
re-opening subject to its renovation. The disputed contract relates to
the carrying out of that renovation work.

-6 The burden of the Commission's charge against the Italian Republic
is that in the course of awarding the contract the Consortium infringed
the advertising rules laid down in Directive 71/305/EEC by failing to
publish a contract notice in the Official Journal of the European
Communities, without providing evidence of circumstances of such a nature
as to justify a derogation under the provisions of the Directive, in
particular Article 9 thereof. It requests that the award of the contract
be suspended immediately in order to prevent it causing immediate and
serious damage to the Commission, as protector of the Community?s
interests, and to the undertakings which would have been able to take
part in the tendering procedure had a contract notice been published in

accordance with the Directive.

I4 It is an established and undisputed fact that no notice of the
contract in question was published in the Official Journal of the

European Communities.

8 Article 186 of the Treaty provides that the Court may prescribe any
interim measures requested in cases before it. In order for such a
measure to be granted, an application for interim measures must,
according to Article 83 (2) of the Rules of Procedure? state the
circumstances giving rise to urgency and the factual and legal grounds
establishing a prima facie.case for the interim measure.applied for.
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First of all, the Italian Government takes the view that there is
no prima facie case for granting the interim measure sought, since
Directive No. 71/305/EEC does not apply to the contract in question. In
the first place, the contract is only exploratory and does not come
within the definition of public works contracts Laid down in Article 1 of
the Directive. Secondly, should that not be the case, the Directive
itself states in Article 9 (d) that the provisions relating to
advertising do not apply when extreme urgency prevents the time-limit
from being adhered to. The Italian Government goes on to dispute the
urgency of the interim measure applied for, since in its view the start
of renovation work on the incinerator is much more urgent that any
compliance with the formal requirements laid down by the Directive.
Finally, the balance of interests tilts in favour of having a rapid start
made on the works, given the public health interests at stake when solid
refuse can no longer be satisfactorily disposed of.

The argument that the contested invitation to tender was
exploratory must be rejected straight away. The Italian Government
explained in this respect that, under Italian legislation, works
contracts may be awarded on the basis of exploratory invitations to
tender intended to identify the economically and technically most
advantageous tender, in accordance with predetermined conditions; in
such a case, the public authorities are not in fact required to award the
contracts so that the invitation to tender cannot be regarded as relating
to a "public works contract™ within the meaning of the Directive. This
argument must be rejected since, as the Commission has rightly stated,
the Directive governs the procedure for awarding contracts for certain
works whenever such contracts are awarded by public authorities; the
scope of the Directive does not, and cannot, depend on the particular
rules laid down by national legislation as regards the duties of the

awarding authorities.
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1 Consequently, the Italian Government's other arguments should be
examined together; they are all based on the urgency of the renovation
works on the incinerator in question and on the emergency situation which
the Consortium was in at the time when the invitation to tender was
issued. In order to weigh the importance of these arguments for the
purboses of these interlocutory proceedings, they must be considered with
reference to the chronological order of the facts underlying the diépute
in the main proceedings.

12 The documents and oral explanations provided by both parties
enable the Court to regard the following facts as agreed for the purpose
of the interlocutory proceedings:

(a) On 15 December 1982, a Presidential Decree was brought into force
relating to waste disposal; the Consortium was aware of the fact
that the incinerator at Boscalino di Arcola did not comply with the
technical specifications lLaid down in that decree;

(b)) In May and June 1986, the Consortium approved plans for renovating
the incinerator; '

(c) Meanwhile, the Regional Council of Liguria gave its authorization,
on 26 April 1984, for the opening of a dump at Vallescura, in the
municipality of Riccd del Golfo, for the disposal of solid urban
refuse from a number of municipalities in the province of La
Spezia;

(d) In December 1986, the Pretore of La Spezia ordered the incinerator
at Boscalino di Arcola to be closed down, making its reopening
subject to renovation; in July 1987, the Pretore stated that the
technical requirements had to be met in full;
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(e) During the first few months of 1987, the Ligurian regional
authorities found that the dumping of waste in Vallescura had led
to seepage into a stream situated below the tip; in July, the
Vallescura dump was closed; an old dump in Saturnig was
temporarily used, but with great hygiene problems and dangers to
public health; a second tip in Vallescura was brought into use, at

first for a few months;

(f) On 27 November 1987, the Consortium applied for a Loan from the
Cassa Depositi e Prestiti in order to finance the works for
renovating the incinerator; -

(g) In December 1987, the Consortium decided to issue an exploratory
invitation to tender for the award of a contract for the renovating
work; the award was subject to the grant of a loan by the Cassa;
the Consortium expressly stated that shortness of time did not
allow another system of awarding contracts to be used, which would
necessarily have taken longer; the Consortium sent a letter to
seven Italian undertakings, appearing on national lists of
specialised construction companies, and invited them to submit

tenders;
(h) In February 1988, work was started on a third dump at Vallescura;

(i) On 2 June 1988, a ministerial decree was adopted which included the
renovation of the incinerator in Boscalino di Arcola among the 17
priority projects for which the Cassa Depositi e Prestiti was
authorised to grant loans;
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(j) On 15 July 1988, an order made by the Ligurian regional authorities
Laid down the conditions for the tipping of refuse on the second
and third dumps at Vallescura; the Limits set for the use of the

-second dump were almost reached.

13 To complete this summary of the facts,‘it should be added that,
on the day of the hearing, the loan for the financing of the renovation
work on the incinerator had still not been granted by the Cassa Depositi
e Prestiti. '

14 The chronology of the facts shows first that, however urgent the
works to be undertaken may be, that urgency is not due to unforeseeable
events, since the Consortium has known since 1982 that the renovation of
the incinerator was necessary. In order that the exception provided for
in Article 9 (d) of Directive 71/305/EEC may be relied on, the "extreme
urgency” brought about by events unforeseen by the authorities awarding
contracts must prevent the time-Limit Laid down for the application of
the Directive from being kept. There are, therefore, sufficient factual
and legal elements for assuming that, prima facie, the Directive
applies. ‘

15 At the interlocutory hearing, the argument between the parties in
fact concentrated mainly on the urgency relied on by the Commission, on
the one hand, and the urgent need to complete the renovation of the
incinerator quickly, on the other. The Commission argued that the
Length of time needed in order to comply with the advertising ‘
requirements of the Directive was quite relative, since compliance with
the advertising rules laid down in Article 12 et seq. of the Directive
requires a period of only about forty da}s, and in u?gent cases 25 days,
whereas the invitation to tender itself dated from December 1987, The
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Italian Government emphasised the serious risks to public health which
additional delays would entail, particularly in view of the uncertainty
about the future possibility of using the tip at Vallescura.

16 Given those arguments, it must be recognized that the observance
of further time-Limits in the completion of the renovation works on the
incinerator might entail serious risks for public health and the
environment. However, it should also be borne in mind that the
Consortium, which is responsible for the work, brought about this
situation itself by its slowness in meeting the new technical
requirements. Furthermore, the Commission's argument that a fa%lure to
éomply with the Directive constitutes a serious breach of Community law,
particularly since a declération of illegality by the Court obtained
under ‘Article 169 of the Treaty cannot make good the damage suffered by
undertakings established in other Member States whch were excluded from
the tendering procedure, must be accepted.

17 Whilst being aware of the difficulties in which the Consortium now
finds itself, the Court considers that the Commission has established the
urgency of the interim measure applied foh and that in the final analysis
the balance of interests tilts in its favour. In this regard, the Court
has taken into account in particular the fact that the dumping of refuse
at Valtescura must continue for quite a considerable period in any case.
In fact, the Italian legislation Laying down urgent provisions governing
the disposal of waste, which is applicable in this case, allows a period
of 120 days between the grant of the loan and the beginning of the works,
which must be completed within the ensuing 18 months. In comparison with
those periods, those entailed in complying with the Directive appear to
be negligible.

18 Consequently, the suspension already ordered must beiextended
until the date of delivery of the judgment in the main action.
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/P3/
On those grounds,

Judge Koopmans, replacing the President of the Court in accordance with the
second paragraph of Article 85(2) and Article 11 of the Rules of Procedure,

by way of interlocutory decision,
hereby orders as follows:

1. The Italian Republic shall adopt all the necessary
measures to suspend the award of a public works contract
by the Consorzio per La Costruzione e la Gestione di un
Impianto per L'Incenerimento e Trasformazione dei
Rifiuti Solidi Urbani, whose headquarters are at the
offices of the City of La Spezia, until the date of
delivery of the judgment determining the main action;

2. Costs are reserved.

Luxembourg, 27 September 1988

/82/9.~G. Giraud, Registrar - T. Koopmans, acting for the President

/FIN/
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/P3/
In Case C-3/88

Commission of the European Communities, represented by Guido Berardis, a
member of its Legal Department, acting as Agent, with an address for
service in Luxembourg at the office of Georgios Kremlis, a member of the
Commission’s Legal Department, Wagner Centre, Kirchberg,

applicant,

Italian Republic, represented by Professor Luigi Ferrari Bravo, Head of
the Diplomatic Legal Department of the Ministry of Foreign Affairs, acting

* Language of the case: Italian
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as Agent, assiéted by Ivo Braguglia, Avvocato dello Stato, with an address
for service in Luxembourg at the Italian Embassy, 5 Rue Marie-Adélaide,

defendant,

APPLICATION for a declaration that the Italian Republic has failed to
fulfil its obligations under Articles 52 and 59 of the EEC Treaty and
Council Directive 77/62/EEC of 21 December 1976 coordinating procedures
for the award of public supply contracts (Official Journal 1977 No. L 13,

p. 1),

THE COURT,
composed of: 0. Due, President, Sir Gordon Slynn and F.A, Schockweiler
(Presidents of Chambers), G.F. Mancini, R. Joliet, J.C. Moitinho de

Almeida and G.C. Rodriguez Iglesias, Judges,

Advocate General: J. Mischo
Registrar: D. Louterman, Principal Administrator,

having regard to the Report for the Hearing and further to the hearing on
21 June 1989,

after hearing the Opinion of the Advocate General delivered at the sitting
on 4 October 1989, -

gives the following

Judgment

/P5/
By an application lodged at the Court Registry on 6 January 1988 the
Commission of the European Communities brought an action under Article 169

Judgment C-3/88
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of the EEC Treaty seeking a declaration that, by adopting provisions under
which only companies in which all or a majority of the shares are either
directly or indirectly in public or State ownership may conclude
agreements with the Italian state for the development of data-processing
systems for the public authorities, the Italian Republic has failed to
fulfil its obligations under Articles 52 and 59 of the EEC Treaty and
Council Directive 77/62/EEC of 12 December 1976 coordinating procedures
for the award of public supply contracts (Official Journal 1977 No. L 13,
p. 1, hereinafter referred to as "the directive").

It had come to the Commission’s notice that the legislation in force
in Italy authorized the State to conclude agreements, in a number of
sectors of public activity (taxation, health, agriculture and urban
property), only with companies in which all or a majority of the shares
were directly or indirectly in public or State ownership. The Commission
considered that those rules were contrary to the above-mentioned
provisions of Community law, and on 3 December 1985 it addressed a letter
of formal notice to the Italian Government, thus setting in motion the
procedure provided for in Article 169 of the Treaty.

On 1 July 1986, as no communication had been received from the
Italian Government, the Commission delivered the reasoned opinion provided
for in the first paragraph of Article 169 of the Treaty.

At the request of the Italian Government, two meetings were held
with officials of the Commission, one in Rome on 25 to 27 January 1987 and
the other in Brussels on 10 March 1987, with a view to clarifying the
situation. On 5 May 1987, the Italian Government stated its position on
the reasoned opinion. The Commission considered that position
unsatisfactory and decided to bring the present action.

Reference is made to the Report for the Hearing for a fuller account
of the Italian legislation in issue, the course of the procedure and the
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_ submissions‘and.arguments of the parties, which are.hentioned or discussed
hereinafter oniy in so far as is necessary for the reasoning of the Court.

Failure to comply with Articles 52 and 59 of the EEC Treaty

In the Commission’s view, by providing that only companies in which
all or a majority of the shares are directly or indirectly in public or
State ownership may conclude agreements for the development of data-
processing systems for the public authorities, the Laws and Decree-Laws
in issue, although applicable without distinction to Italian undertakings
and to those of other Member States,,are discriminatory and constitute a
barrier to the freedom of establishment and the freedom to provi&e
services laid down in Articles 52 and 59 ofvthé“Tfeaty. '

The Italian Government claims first of all that the Laws and Decree-
Laws in dispute make no distinction on the basis of the nationality of
. companies which may conclude the agreements in issue. Consequently, since
_ the Italian State owns all or a majority of the share capital not only in
" certain Italian companies but also in certain companies of other Member
States, both types of company may take part without any discrimination in
the establishment of the data-processing systems in issue.

According to the Court’s case-law the principle of equal treatment,
~of which Articles 52 and 59 of the Treaty embody specific instances,
prohibits not only overt discrimination by reason of nationality but also
all covert forms of discrimination which, by the application of other
criteria of differentiation, lead in fact to- the same result (see, in
‘particular, the judgment of 29 October 1980 1n Case 22/80 Boussac v
erstgnmele [1980] ECR 3427). : 4

Although the Laws and Decree- Laws in issue app]y u1thout d1st1nct10n,a;'
to all companies, whether of Italian or foreign nationality, they“
essentially favour Italian companies. As the Commission has pointed out,
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without being contradicted by the Italian Government, there are at present
no data-processing companies from other Member States all or the majority
of whose shares are in Italian public ownership.

In justification of the public ownership requirement, the Italian
Government claims that it is necessary for the public authorities to
control the performancerf the contracts in order to adapt the work to
meet developments which were unforeseeable at the time when the contracts
vere signed. It also claims that for certain types of activity which the
companies have to carry out, particu]ariy in strategic sectors, which
involve, as in the present case, confidential data, the State must be able
to employ an undertaking in which it can have complete confidence.

In that regard it must be stated that the Italian Government had
sufficient legal powers at its disposal to be able to adapt the
performance of contracts to meet future and unforeseeable circumstances
and to ensure compliance with the general interest, and that in order to
protect the confidential nature of the data in question the Government
could have adopted measures less restrictive of freedom of establishment
and freedom to provide services than those in issue, in particular by
imposing a duty of secrecy on the staff of the companies concerned, breach
of which might give rise to criminal proceedings. There is nothing in the
documents before the Court to shggest that the staff of companies none of
whose share capital is in Italian public ownership could not’cqmply Just
as effettively with such a duty.

The Italian Government also maintains that in view of their
confidential nature the activities necessary for the operation of the
data-processing systems in question are connected with the exercise of
official authority within the meaning of Article 55.

As the Court has already held (see the judgment of 21 June 1974 in
Case 2/74, Reyners v Belgium [1974] ECR 631), the exception to freedom of
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establishment and freedom to provide services provided for by the first
paragraph of Article 55 and by Article 66 of the EEC Treaty must be

| “restricted to those of the activities referred to in Articles 52 and 59
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which in themselves involve a direct and specific connexion with the
exercise of official authority. That is not the case here, however, since
the activities in question, which concern the design, programming and
operation of data-processing systems, are of a technical nature and thus
unrelated to the exercise of official authority.

Finally, the Italian Government claims that in view of the purpose
of the data-processing systems in question and the confidential nature
of the data processed, the activities necessary for their operation
concern Italian public policy within the meaning of Article 56 (1) of the
Treaty.

That argument must also be dismissed. It need merely be pointed out
that the nature of the aims pursued by the data-processing systems in
question is not sufficient to establish that there would be any threat to
public policy if companies from other Member States were awarded the
contracts for the establishment and operation of those systems. It must
also be borne in mind that the confidential nature of the data processed
by the systems could be protected, as stated above, by a duty of secrecy,
without there being any need to restrict freedom of establishment or
freedom to provide services.

It follows from the foregoing considerations that the claim based
on failure to comply with Articles 52 and 59 of the Treaty must be upheld.

Failure to comply with Directive 77/62/EEC
The Commission considers that the Laws and Decree-Laws in issue

infringe the provisions of the directive as regards the purchase by the
public authorities of the equipment necessary for the establishment of the
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data-processing systems in question. Since such equipment is to be
regarded as "products® within the meaning of Article 1 (a) of the
directive and since the value of the relevant public supply contracts
exceeds the amount fixed in Article 5, the competent authorities should
have followed the award procedures prescribed in the directive and
complied with the obligations laid down in Article 9, which requires

notices of such contracts to be published in the Qfficial Journal of the
European Communities.

The Italian Government objects, first, that in addition to the

-purchase of the hardware a data-processing system comprises the creation

of software, the planning, installation, maintenance and technical
commissioning of the system and sometimes its operation. The
interdependence of those activities means that complete responsibility for
the establishment of the data-processing systems provided for by the Laws
and Decree-Laws in issue must be given to a single company. Therefore,
and bearing in mind that the hardware is an ancillary element in the
establishment of a data-processing system, the directive is inapplicable.
The Italian Government adds that according to Article 1 (a) of the
directive the concept of public supply contracts covers only contracts
the principal object of which is the delivery of products.

That argument cannot be accepted. The purchase of the eQuipment
required for the establishment of a data-processing system can be
separated from the activities involved in its design and operation. The
Italian Government could have approached companies specializing in
software development for the design of the data-processing systems in
question énd, in compliance with the directive, could have purchased
hardware meeting the technical specifications 1aid down by such companies.

The Italian government then claims that Council Decision 79/783/EEC

of 11 September 1979 adopting a multiannual programme (1979 to 1983) in
the field of data-processing (Official Journal 1979 No. L 231, p. 23), as
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amended by Decision 84/559/EEC of 22 November 1984 (Official Journal 1984
No. L 308, p. 49), should be interpreted as meaning that until such time
as the programme is completed the temporary exemption referred to in
Article 6 (1) (h) of the directive is to remain in force. '

Under that provision, contracting authorities need not apply the
procedures provided for in Article 4 (1) and (2) "for equipment supply
contracts in the field of data-processing, and subject to any decisions
of the Council taken on a proposal from the Commission and defining the
categories of material to which the present exception does not apply.
There can no longer be recourse to the present exception after 1 January

1981 other than by a decision of the Council taken on a proposal from the

Commission to modify this date".

The decisions mentioned by the Italian Government were adopted on
the basis of Article 235 of the Treaty and not pursuant to Article 6 (1)
(h) of the directive. They relate to the implementation of a programme
in the field of data processing which does not concern, either directly
or indirectly, the rules applicable to contracts for the supply of data-
processing equipment. '

In the Italian Government’s submission, the supply contracts in
issue also fall within the exceptions provided for in Article 6 (1) (g9)
of the directive, which authorizes contracting authorities not to follow
the procedures referred to in Article 4 (1) and (2) "when supplies are
declared secret or when their delivery must be accompanied by special
security measures in accordance with the provisions laid down by law,
regulation or administrative action in force in the Member State
concerned, or when the protection of the basic interests of that State’s
security so requires”. It refers, in that regard, to the secret nature
of the data involved, which is essential in the .fight against crime,
particularly in the areas of taxation, public health and fraud in
agricultural matters.
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That objection concerns the confidential nature of the data entered
in the data-processing systems in question. As has already been pointed
out, however, observance of confidentiality by the staff concerned is not
dependent on the public ownership of the contracting company.

The Italian Government also claims that the activities to be carried
out by the specialized companies chosen for the development of the data-
processing systems in question constitute a public service activity.
Agreements concluded between the State and the companies chosen to carry
out those activities are therefore excluded from the scope of the
directive, Article 2 (3) of which provides:

"When the State, a régiona] or local authority or one of the legal
persons governed by public 1aw or corresponding bodies specified in
Annex I grants to a body other than the contracting authority -
regardless of its legal status - special or exclusive rights to
engage in a public service activity, the instrument granting this

right shall stipulate that the body in question must observe the

principle of non-discrimination by nationality when awarding public
supply contracts to third parties’.

That argument cannot be accepted. The supply of the equipment
required for the establishment of a data-processing system and the design
and operation of the system enable the authorities to carry out their
duties but do not in themselves constitute a public service.

Finally, the ltal{an Government claims that the derogation provided
for in Article 6 (1) (e) of the directive should be applied in the case
of the data-processing system at the Finance Ministry. Under that
subparagraph, contracting authorities need not apply the procedures
referred to in Article 4 (1) and (2) "for additional deliveries by the
original supplier which are intended either as part replacement of normal
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supplies or installations, or as the extension of existing supplies or
installations where a change of supplier would compel the contracting
authority to purchase equipment having different technical characteristics
vhich would result in incompatibility or disproportionate technical
difficulties of operation or maintenance”.

In that regard it is sufficient to note that such cases of
additional deliveries cannot justify a general rule that only companies
in which all or a majority of the share capital is in Italian public
ownership may be awarded éupply contracts.

It follows from the foregoing that the claim based on failure to
comply with Directive 77/62/EEC must also be upheld.

It must therefore be held that by providing that only companies in
which all or a majority of the shares are either directly or indirectly
in public or State ownership may conclude agreements for the development
of data-processing systems for the public authorities, the Italian
Republic has failed to fulfil its obligations under Articles 52 and 59 of
the EEC Treaty and Council Directive 77/62/tEC of 21 December 1976.

/P6/
Costs

Under Article 69 (2) of the Rules of Procedure, the unsuccessful
party is to be ordered to pay the costs. Since the defendant has failed
in its submissions, it must be ordered to pay the costs.

/P3/
On those grounds,

THE COURT
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Declares that by providing that only companies in which all
or a majority of the shares are either directly or
indirectly in public or State ownership may conclude
agreements for the development of data-processing systems
for the public authorities, the Italian Republic has failed
to fulfil its obligations under Articles 52 and 59 of the
EEC Treaty and Council Directive 77/62/EEC of 21 December
1976;

2. Orders the Italian Republic to pay the costs.

/S1/Due, Slynn, Schockweiler, Mancini, Joliet, Moitinho de Almeida,
Rodriguez Iglesias

Delivered in open court in Luxembourg on 5 December 1989.

/$2/3.-G. Giraud, Registrar - 0. Due, President

/FIN/
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/TCDR/Report for Hearing - Case C-3/88
in Case C-3/88

/P2/
1 - Facts and procedure

A. Facts

The Commission considered that certain Italian Laws and Decree-Laws
were contrary to Community law inasmuch as they provided that only
companies in which all or a majority of the share capital was in public
ownership could be awarded certain contracts involving the purchase of
equipment and supplies required for the establishment of data-processing
systems, and the design and, in some cases, the technical management of
such’systems. The Commission communicated its observations to the Italian
Government by a telex message of 30 January 1985.

The Government’s reply, received on 24 April 1985, was deemed
unsatisfactory, and the Commission addressed a letter of formal notice to
the Italian authorities on 3 December 1985. As no communication was
received from the Italian Government, the Commission delivered a reasoned
opinion on 1 July 1986 calling on the Italian Republic to take the measures
required to comply with that opinion within a period of 30 days.

Language of the case: Italian
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On 16 September 1986, the Italian Government asked for an extension
of the period laid down, and stated that co-ordination meetings were being
held with the competent authorities. On 11 October following, the Italian
Government requested a meeting with officials of the Commission in order to

clarify the matter5

Two meetings were held, one in Rome on 25 to 27 January 1987, and the
other in Brussels on 10 March 1987.

On 5 May 1987, the Italian Government stated its position on the
reasoned opinion. The Commission considered that position unsatisfactory

and brought the present action.

B.  Procedure

The Commission’s application was lodged at the Court Registry on 6
January 1988.

The written procedure followed the normal course.

Upon hearing the report of the Judge-Rapporteur and the views of the
Advocate General, the Court decided to open the oral procedure without any
preparatory inquiry. The parties were, however, asked to provide a written
answer to a question put by the Court. They complied with that request
within the prescribed period.

II - The Italian legislation in issue

The Italian legislation in issue is as folfows:

Report C-3/88
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1. Decree-Law No. 8 of 30 January 1976, which, after amendment, became
Law No. 60 of 27 March 1976, laying down rules for the establishment of a -
data-processing system at the Finance Ministry and the operation of the
central tax records.

Article 3 of that Decree states:

"The following tasks may be entrusted to a specialized company under
a special agreement concluded for such a period as may be necessary
for the proper operation of the data-procesSing system veferred to in
Article 1 hereof, but not to exceed five years:

(a) The development of the data-processing system (...);

(b)  The technical operation of the data-processing system,
including: the research and development required to establish
a flowchart of procedures as defined by data-processing
centres, and subsequently to convert this into sets of
instructions forming the machine programs; the definition of
file structures and operational standards for access to the
information contained therein in compliance with procedures
carried out by the central units; the planning and execution of
all the steps,required'to enable the central units to operate
in accordance with the requirements imposed by the central and
peripheral services.

/8/

The State must hold, at least indirectly, a majority of the shares in
the company responsible. The directors and the members of its supervisory
board may not be connected with companies which operate undertakings
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producing electronic equipment, or have any working relationship with such
companies, even in an independent capacity.

The Finance Ministry is authorized to conclude the agreement in
accordance with the fourth and tenth paragraphs of Article 17 of Law No.
825 of 9 October 1971, as subsequently amended.

The company responsible is to organize its activities in accordance
with the criteria and objectives laid down by the financial authorities
under the supervision of the Directorates-General for whom the data-
processing centres are intended (...). -

2. Decree-Law No. 688 of 30 September 1962, which, after amendment,
became Law No. 873 of 27 November 1982, providing for emergency measures to
counteract tax evasion. '

Article 7 of that Law states, inter alia:

"With a view to effecting the necessary reinforcement of the
structures of financial administration in order to counteract fraud,
the ordinary budget is increased by an appropriation of 500 thousand
million lire to be entered in the estimate for the Finance Ministry
for the financial year 1983, for the conclusion of contracts and
" agreements for the purpose of (...)

purchasing goods and services (budget category IV) up to the amount
of 116 thousand million lire, including: purchasing and hiring
technical aids and equipment, including electronic data-processing
equipment; procuring supplies and services, includingfthose necessary
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for the automation of procedures, as well as the ordinary supplies
provided for under existing provisions.

The Finance Ministry is also authorized to enter into one or more
contracts or agreements with one or more specialized companies which are
entirely publicly-owned - at least indirectly - for the development and
completion of new installations and the technical operation, under the
direction and supervision of the administrative bodies, of the data-
~ processing system of the central and peripheral structures of the Finance

Ministry (...).

In order to cover the expenditure involved in concluding the
contracts‘and agreements provided for in the second paragraph, the
following expenditure is authorized for the five-year period from 1983 to
1987:

130 thousand miliion Tire for 1583;

215 thousand million lire for each year from 1984 to 1987 inclusive.

/8/

On the basis of the appropriations referred to in the preceding
paragraphs, the Finance Ministry is to conclude the contracts and
agreements referred to in this article, notwithstanding Articles 3 to 9 of
Royal Decree No. 2440 of 18 November 1923 as amended and extended, the
regulatory provisions relating thereto contained in Royal Decree No. 827 of
23 May 1924 as amended and extended, and Article 14 of Law No. 1140 of 28
September 1942. No off-budget operations are permitted. (...)"
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3. Law No. 181 of 26 April 1982, laying down rules for analysis,
planning and assistance concerning the development, commissioning and, if
appropriate, temporary operation of the health data-processing system.

Article 15 of the Law states:

"The Government of the Republic is authorized to adopt, within a
period of 120 days from the entry into force of this Law, by one or
more Decrees having the status of ordinary Laws, measures to
reinforce the structures of the Central Health Planning Department."

The second and third paragraphs of Article 15 state:

"In accordance with the requirements of national health planning and
supervision of the use of the National Health Fund, the Ministry of
Health is authorized to conclude one or more agreements with
specialized companies in which the majority of the share capital is
held (at least indirectly) by the State, in accordance with the
criteria and objectives laid down by the Minister himself and under
the direction and supervision of the competent bodies, for analysis
and development work in a systém meeting the requirements of the
central health authorities, including the National Health Council,
the Higher Institute of Health and the Higher Institute for Health
and Safety at Work, for the purpose of developing, cbmmissioning and,
if appropriate, temporarily operating the health data-processing |
system at a central or local level, at the request of local health
units and regions or by substitution in the event of their persistent
failure to act. '
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The agreements referred to in the preceding paragraph, the duration
of which may not exceed five years, may be concluded and the relevant
expenditure implemented notwithstanding the rules of budgetary
procedure and Article 14 of Law No. 1140 of 28 September 1942; no
off-budget operations are permitted.”

4. Law No. 194 of 4 June 1984, which provides for the establishment of a
national data-processing system for agriculture.

Article 15 of the Lév states, inter alia:

"For the purposes of the exercise of State power with regard to the
orientation and coordination of agricultural activities and the necessary
collection and monitoring of all data relating to the national agricultural
sector, the Minister of Agriculture and Forestry is authorized to set up a
national data-processing system for agriculture and to conclude for that
purpose one or more agreements with companies in which the majority of the
share capital is held (at least indirectly) by the State for the
development, commissioning and, if appropriate, temporary operation of that
data-processing system in compliance with the criteria and budgetary
guidelines adopted by the Minister.” -

5. Decree-Law No. 853 of 19 December 1984, which authorizes the Finance
Minister to set up a programme for the automation of the urban property tax

register.

Article 4 (20) and (26) provide, inter alija:

Report C-3/88

| 753



254

"With a view to setting up a programme for the automation of the
urban property tax register, the Finance Minister may avail himself
of the authorization provided for in the second paragraph of Article
7 of Decree-Law No. 688 of 30 September 1982, which, after amendment,
became Law No. 873 of 27 November 1982 (that is to say the
authorization to conclude one or more agreements with one or more
specialized companies which are entirely publicly-owned, at least
indirectly - see point 2, above). For this purpose the expenditure
authorized by the sixth paragraph of the said Article 7 shall be
increased by 65 thousand million lire, 10 thousand million of which
shall be for 1985, 20 thousand million for 1986 and 35 thousand
million for 1987. The provisions of the third, fifth and seventh
paragraphs of the said Article 7 shall be applicable’.

"For 1985 the expenditure of 10 thousand million lire, to be entered
in the relevant chapter of the estimate for the Finance Ministry, is
authorized for the purpose of technical and other equipment, the
carrying out of all the work required to implement security measures,
the purchase of technical aids and equipment, including electronic
data-processing equipment and the procurement of supplies and
services, including those necessary for the automation of procedures,
as well as the ordinary supplies provided for under existing
provisions. The provisions referred to in the seventh paragraph of
Article 7 of Decree-Law No. 688 of 30 September 1982, which, after
amendment, became Law No. 873 of 27 November 1982, shall be
applicable”.

III1 - Conclusions of the parties

Report C-3/88




s

The Commission, the applicant, claims that the Court should:

1. declare that, by adopting provisions under which only companies
in which all or a majority of the shares are, either directly
or indirectly, in public or State ownership may conclude
agreements with the Italian State for the development of data-
processing systems on behalf of the public authorities, the
Italian Republic has failed to fulfil its ob]igatibns under
Articles 52 and 59 of the EEC Treaty and Council Directive
77/62/EEC of 12 December 1976 co-ordinating procedures for the
award of public supply contracts;

2. order the Italian Republic to pay the costs.

/8/ :
The Italian Republic, thevsinggmgiga_;_l_;t‘_L contends that the Court should:

1. dismiss the application;
2. order the Commission to pay the costs.
Iv - Sﬁbnissions and argumenfs of the’parties
(1) of Articl ’ f E e
The ngmigglgn considers. that fn so far as it concerns design,

software and the possibility of operational management, the Italian
legislation is contrary to Articles 52 and 59 of the EEC Treaty.
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By providing that only companies in which all or a majority of the
shares are in public or State ownership may conclude agreements for the
development of data-processing systems, thereby precluding any possibility
of access for companies from other Member States established either in.
Italy (Article 52) or in another Member State (Artic1e 59), the legislation
in issue, although it is applicable without distinction to Italian
companies and to those of other Member States, is discriminatory and
constitutes a barrier to freedom of establishment and freedom to provide

services.

The provisions'of Articles 55, 56 (1) and 66 of the Treaty may not be-

relied upon, inasmuch as the concepts of public policy, public security and
public health must be interpreted restrictively and may not, in any event,

be used for economic purposes.

A company responsible for developing a data-processing system does
not exercise any public authority, and there is no proof that the
technicians of the company entrusted with the development of the system
could have access to confidential or secret data. They deve]op the system
but do not necessarily have access to State secrets.

The Italian Republic contests this reasoning.

The Laws and Decree-Laws in dispute, it claims, in no way make any
distinction on the basis of nationality with regard to companies entitled
to conclude the contracts and agreements in issue. '

The requirement of public ownership is explained by the type of

services which the company is called upon to provide in the management of
the data-processing system, particularly in strategvc sectors such as
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taxation, organized crime, public health, etc., which the State must
entrust to a company in uhi;h it can have full confidence.

2. In any event Articles 52 and 59 of the EEC Treaty may not be applied,
- since the exceptions provided for in Articles 55, 56 (1) and 66 of the
Treaty are applicable.

Activities necessary for the operation of the data-processing system
partake of the exercise of official authority within the meaning of Article
55 of the EEC Treaty, in view of the confidential nature of the
information. '

This confidentiality is confirmed by the third sub-paragraph of
Article 7 (c) of Decree-Law No. 688 of 30 September 1982, which provides
that "employees and staff of companies awarded contracts who are involved
in any manner in the operations provided for in the contracts shall be
bound by a duty of official secrecy. Any breach of that duty shall be
punishable under Article 326 of the Italian Criminal Code'.

In establishing these data-processing systems, the Italian State is
pursuing aims which are not solely economic but also involve the public
interest: counteracting tax evasion and fighting organized crime (Finance
Ministry); supervising the use of the appropriations in the "Fondo
Nazionale", implementing therapeutic measures for drug-addiction and
counteracting fraud in the pharmaceutical sector (Ministry of Health); and
counteracting fraud in agricultural matters (Ministry of Agriculture).

These are requirements of public policy,‘pub1ic security and public
health which the State has a duty to look after.
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(2) il Dij 11/6 f ember 197

The Commission considers that the Italian regulations are contrary to
the provisions of Directive 77/62/EEC with regard to the purchase of the
necessary equipment by the public authorities.

The establishment of a data-processing system of the type provided
for by the Italian regulations involves a complex series of activities and
the purchase of a substantial quantity of equipment. Such equipment
constitutes "products” within the meaning of the directive (see Article 6
(1)(h)) and may be dissociated from the activities involved in the
development of a data-processing system. First of all, the principles laid
down in the directive have not been observed in the procedures for the
award of the public supply contracts in question; secondly, the competent
authorities have never complied with their obligations under Article 9 of
the Directive, which requires the publication of notices in the Official

Journal of the European Communities.

In the Commission’s view, the exceptions provided for in the
directive and relied upon by the Italian Government are not applicable in
this case.

With regard to the exception contained in Article 6 (1)(e)
(additional deliveries where a change of supplier would have meant the
purchase of different equipment resulting in incompatibility or
disproportionate technical difficulties of operation or maintenance), the
Commission points out that no evidence has been adduced with regard either
to the necessity of purchasing equipment having different technical
characteristics or to the incompatibility or disproportionate technical
difficulties to which its use would give rise. ‘
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With regard to the exception contained in Article 6 (1) (g) of the
directive (supplies which are declared secret or whose delivery must be
~ accompanied by special seéurity measures), the Commission points out that
in this case the contracts and agreements in issue have not been declared
secret and that deliveries thereunder have not been accompanied by security
measures, and adds that it cannot see how the supply of equipment may be
considered to fall within the protection of the essential interests of
State security.

With regard, finally, to the rule in Article 2 (3) of the directive

(when the State, a regional or local authority or one of the legal persons
governed by public law or corresponding bodies specified in Annex I grants
to a body other than the contracting authority - regardiess of its legal
status - special or exclusive rights to engage in a public service
activity, the instrument granting this right must stipulate that the body
in question is to observe the principle of non-discrimination by
nationality when awarding public supply contracts to third parties), the
Commission maintains that the award to specialized companies of contracts
for the establishment of data-processing systems for the authorities in no
way involves the granting of "special or exclusive rights to engage in a
public service activity".

On the contrary, it merely involves providing the authorities with a
sophisticated technical tool to be used in the exercise of the public
powers conferred upon them.

Contrary to what the Italian Government maintains, Decisions

79/783/EEC of 11 September 1979 (Official Journal 1979 No. L 231 p. 23) and ‘

84/559/EEC of 22 November 1984 (Official Journal 1984 No. L 308, p. 49) did
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not implicitly extend the temporary exception to the procedure provided for
in the directive in respect of public supply contracts for equipment in the
field of data-processing (Article 6 (1) (h)). Both decisions are

consistent with the application of the directive to the sector in question

as from 1 January 1981.

The Italian Republic considers that the contracts and agreements in
issue do not fall within the scope of application of the directive:

(a) A data-processing system cannot be considered as a product. Such a
system comprises, in addition to the purchase of hardware, the creation of
software, the planning, 1nsta11atidn, maintenance and technical
commissioning of the system and sometimes its operation. The complexity
and interdependence of these activities mean that "turnkey" contracts,
under which all the responsibility is given to a single company, are
required for the establishment of the system. '

In a case such as the present one, the Commission’s interpretation
would require a general tender procedure covering the entire system (the
hardware, the software and all the other services), which would be an

absurd result.

Article 6 (1) (h) of the directive, relating to "equipment supply
contracts in the field of data-processing ..." should be interpreted as
referring to the hardware considered in itself, not as an ancillary and
secondary element in a complex data-processing system.

(b) Decisions 79/783/EEC of 11 September 1979 and 84/559/EEC of 22

November 1984, cited above, relating to a multiannual programme in the
field of data-processing, should be interpreted as meaning that until such
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time as the;programme is completed the temporary exemption referred to in
Article 6 (1) (h) of the directive is to remain in force. '

(c) The exception provided for in Article 6 (1) (e) of the directive
should be applied in regard to the data-processing system at the Finance
Ministry, as the system was set up under Decree-Law No. 8 of 30 January
1976, which came into force before the adoption of Directive 77/62/EEC.

(d) In the view of the Italian Republic, the supply contracts in issue
fall within the exceptions provided for in Article 6 (1) (g):

The data-processing system at the Finance Ministry contributes to the
fight against organized crime by permitting investigation of suspects’
assets.

The data-processing system of the National Health Service poses
delicate problems as to the boundary between the protection of the private
interests of citizens and that of the higher interests of the Community,
inasmuch as procedures have been developed to:

record data relating to treatment and rehabilitation in the field of
drug addiction;

record and process data relating to pharmaceutical prescriptions,
referrals to specialists and orders for laboratory tests;

obtain initial laboratory analyses concerning the adulteration of
foodstuffs.

/8/
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The national agricultural data-processing system also involves the
recording and preparation of data relating to the prevention of fraud in
agricultural matters. Provision has been made for linking this system to
the health data-processing system, with a view to the exchange of
information relating to fraudulent practices with regard tc foodstuffs.

(e) For all these reasons, the work which the specialized companies are
called upon to carry out should be considered to constitute a public
service activity. Article 2 (3) of the directive is thus applicable, which
means that the procedures provided for by the directive are inapplicable to
the contracts and agreements concluded between the State and the companies
to uhich the right to engage in that public service activity has been
granted.

/S2/J.C. Moitinho de Almeida, Judge-Rapporteur
/FIN/
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/TCDA/Judgment of 20 March 1990 -- Judgment C-21/88

Judgment of the Court
20 March 1990 *

(Public supply contracts -- Reservation of 30% of
such contracts to undertakings located in a
particular region)

/P3/
In Case C-21/88

REFERENCE to the Court under Article 177 of the EEC Treaty by the Tribunale
Amministrativo Regionale della Toscana [Regional Administrative Tribunal
for Tuscany] for a preliminary ruling in the proceedings pending before
that court between

Du Pont de Nemours Italiana S.p.A.

and

Unitd Sanitaria Locale No. 2 di Carrara [Local Health Authority No. 2,
Carrara]

on the interpretation of Articles 30, 92 and 93 of the EEC Treaty,

* Language of the case: Italian
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THE COURT,

composed of: 0. Due, President, C.N. Kakouris, F.A. Schockweiler and M.
Zuleeg (Presidents of Chambers), T. Koopmans, G.F. Mancini, R. Joliet,
J.C. Moitinho de Almeida, G.C. Rodriguez Iglesias, F. Grévisse and M. Diez
de Velasco, Judges,

Advocate General: C.0. Lenz
Registrar: B. Pastor, Administrator,

after considering the written observations submitted on behalf of:

the plaintiff in the main proceedings, supported by Du Pont de
Nemours Deutschland GmbH, by Gian Paolo Zanchini and Mario Siragusa,
of the Rome Bar, and by Giuseppe Scassellati Sforzolini, of the
Bologna Bar,

3M Italia S.p.A., intervening in the main proceedings, by Enrico
Raffael]i, Cosimo Rucellai and Carlo Lessona, of the Florence Bar,

the Government of the Italian Republic, by Pier Giorgio Ferri,
Avvocato dello Stato, acting as Agent,

the Government of the French Republic, by Claude Chavance, Attaché
Principal d’Administration Centrale in the Ministry of Foreign
Affairs, acting as Agent,

the Commission of the European Communities, by Guido Berardis, a
member of its Legal Department, acting as Agent,

having regard to the Report for the Hearing and further to the hearing on
18 October 1989, | ' '
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~after hearing the Opinion of the Advocate General delivered at the éitting
on 28 November 1989,

gives the following

Judgment

/P5/

1 By order of 1 April 1987, which was received at the Court on
20 January 1988, the Tribunale Amministrativo Regionale della Toscana
[Regional Administrative Tribunal for Tuscany] referred three
questions to the Court pursuant to Article 177 of the EEC Treaty for
a preliminary ruling on the interpretation of Articles 30, 92 and 93
of the EEC Treaty in order to determine the compatibility with those
provisions of Italian rules reserving to undertakings established in
the Mezzogiorno [Southern Italy] a proportion of public supply
contracts.

2 Those questions were raised in a dispute between Du Pont de
Nemours Italiana S.p.A., supported by Du Pont de Nemours Deutschland
GmbH, and Unita Sanitaria Locale No. 2 di Carrara [Local Health
Authority No. 2, Carrara, hereinafter referred to as "the local
health authority"], supported by 3M Italia S.p.A., concerning the
conditions governing the award of contracts for the supply of
radiological films and liquids. '

3 Under Article 17 (16) and (17) of Law No. 64 of 1 March 1986

’ (Disciplina Organica dell’Intervento Straordinario ne]lMezzogiorno -
system of rules governing special aid for Southern Italy), the
Italian State extended to all public bodies and authorities, as well
as to bodies and companies in which the State has a shareholding, and
including local health authorities situated throughout Italy, the
obligation to obtain at least 30% of their supplies from industrial
and agricultural undertakings and small businesses established in
Southern Italy in which the products concerned undergo processing.
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In accordance with the provisions of that national legislation,

the local health authority laid down by decision of 3 June 1986 the
conditions governing a restricted tendering procedure for the supply
of radiological films and liquids. According to the special terms
and conditions set out in the annex, it divided the contract into two
lots, one, equal to 30% of the total amount, being reserved to
undertakings established in Southern Italy. Du Pont de Nemours
Italiana challenged that decision before the Tribunale Amministrativo
Regionale della Toscana, on the ground that it had been excluded from
the tendering procedure for that lot because it did not have an
establishment in Southern Italy. By decision of 15 July 1986 the
local health authority proceeded to award the contract for the lot
corresponding to 70% of the total amount in question. Du Pont de
Nemours Italiana also challenged that decision before the same court.

5 In the course of its consideration of the two actions the
national court decided to request the Court to give a preliminary
ruling on the following questions:

(1)

(2)

(3)

Judgment C-21/88

Must Article 30 of the EEC Treaty, in so far as it
imposes a prohibition on quantitative restrictions on
imports and all measures having equivalent effect, be
interpreted as precluding the national legislation in
question?

Is the reserved quota which is provided for by Article 17
of Law No. 64 of 1 March 1986 in the nature of “"aid"
within the meaning of Article 92 inasmuch as it is
intended "to promote the economic development” of a
region "where the standard of living is abnormally Tow"
by leading to the establishment of undertakings so as to
contribute to the socio-economic devggopment of such
areas? ‘

Does Article 93 of the EEC Treaty confer exclusively on
the Commission the power to determine whether aid within
the meaning of Article 92 of the EEC Treaty is
permissible, or is that power also vested in the national
court to be exercised in connexion with the examination
of any conflicts arising between national law and
Community law?
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6 ’ Reference is made to the Report for the Hearing for a fuiler
account of the facts, the applicable legislation and the written
observations submitted to the Court, which are mentioned or discussed
hereinafter only in so far as is necessary for the reasoning of the
Court.

A -- First question

7 In its first question, the national court seeks to ascertain
whether national rules reserving to undertakings established in
certain regions of thé national territory a proportion of public
supply contracts are contrary to Article 30, which prohibits
quantitative restrictions on imports and all measures having
equivalent effect.

8 It must be stated in_limine that, as the Court has consistently
held since the judgment in Dassonville (judgment of 11 July 1974 in
Case 8/74, Procureur du Roi v Dassonville [1974] ECR 837, paragraph
5), Article 30, by prohibiting as between Member States measures
having an effect equivalent to quantitative restrictions on imports,
applies to all trading rules which are capable of hindering, directly
or indirectly, actually or potentially, intra-Community trade.

9 It must be pointed out, moreover, that according to the first
recital in the preamble to Council Directive 77/62/EEC of 21 December
1976 co-ordinating procedures for the award of public supply
contracts (Official Journal 1977 No. L 13, p. 1), which was in force
at the material time, "restrictions on the free movement of goods in
respect of public supplies are prohibited by the terms of Articles 30
et seq. of the Treaty". '

10 Accordingly, it is necessary to determine thé effect which a
preferential system of the kind at issue in this case is likely to
have on the free movement of goods.
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It must be pointed out in that regard that such a system, which
favours goods processed in a particular region of a Member State,
prevents the authorities and public bodies concerned from procuring
some of the supplies they need from undertakings situated in other
Member States. Accordingly, it must be held that products
originating in other Member States suffer discrimination in
comparison with products manufactured in the Member State in
question, with the result that the normal course of intra-Community
trade is hindered.

That conclusion is not affected by the fact that the

| restrictive effects of a preferential system of the kind at issue are

borne in the same measure both by products manufactured by
undertakings from the Member State in question which are not situated
in the region covered by the preferential system and by products
manufactured by undertakings established in other Member States.

It must be emphasized in the first place that, although not all
the products of the Member State in question benefit by comparison
with products from abroad, the fact remains that all the products
benefiting by the preferential system are domestic products;
secondly, the fact that the restrictive effect exercised by a State
measure on imports does not benefit all domestic products but only
some cannot exempt the measure in question from the prohibition set
out in Article 30.

Furthermore, it must be observed that, on account of its
discriminatory character, a system such as the oée at issue cannot be
Justified in the light of the imperative requirements recognized by
the Court in its case-law; such requirements may be taken into
consideration only in relation to measures which are applicable to
domestic products and to imported products without distinction
(judgment of 17 June 1981 in Case 113/80, Commission v Ireland [1981]
ECR 1625). '
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It must be added that neither does such a system fall within
the scope of the exceptions exhaustively listed in Article 36 of the
Treaty.

However, the Italian Government has invoked Article 26 of
Directive 77/62 (cited above), which provides that "this Directive
shall not prevent the implementation of provisions contained in
Italian Law No. 835 of 6 October 1950 (Official Gazette No. 245 of 24
October 1950 of the Italian Republic) and in modifications thereto in
force on the date on which this Directive is adopted; this is without
prejudice to the compatibility of these provisions with the Treaty".

It should be pointed out in that regard, first, that the
content of the national legisiation to which the national court
refers (Law No. 64/86) is in some respects different and more
extensive than it was at the time of the adoption of the directive
(Law No. 835/50) and, secondly, that Article 26 specifies that the
directive is to apply "without prejudice to the compatibility of
these provisions with the Treaty". In any event, the directive
cannot be interpreted as authorizing the application of national
legislation whose provisions are contrary to those of the Treaty and,
consequently, as impeding the application of Article 30 in a case
such as this.

It must therefore be stated in answer to the national court’s
first question that Article 30 must be interpreted as precluding
national rules which reserve to undertakings established in
particular regions of the national territory a proportion of public
supply contracts. ‘

B -- Second question

In its second question, the national court seeks to establish
whether in the event that the rules in question might be regarded as
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aid within the meaning of Article 92 that might exempt them from the
prohibition set out in Article 30.

In that regard, it is sufficient to recall that, as the Court
has consistently held (see, in particular, the judgment of 5 June
1986 in Case 103/84, Commission v Italy [1986] ECR 1759), Article 92
may in no case be used to frustrate the rules of the Treaty .on the
free movement of goods. It is clear from the relevant case-law that
those rules and the Treaty provisions relating to State aid have a
common purpose, namely to ensure the free movement of goods between
Member States under normal conditions of competition. As the Court
made clear in the judgment cited above, the fact that a national
measure might be regarded as aid within the meaning of Article 92 is
therefore not a sufficient reason to exempt it from the prohibition
contained in Article 30. '

In the Tight of that case-law - there being no need to consider
whether the rules in question are in the nature of aid - it must be
stated in answer to the national court’s second question that the
fact that national rules might be regarded as aid within the meaning
of Article 92 cannot exempt them from the prohibition-set out in
Article 30.

K

C -- Third question

It follows from the answers given to the preceding questions
that, in a case such as this, the national court must ensure the full
application of Article 30. Accordingly, the third question, which is
concerned with the rdéle of the national court in 5259551ng the
compatibility of aid with Article 92, has become otiose.

/P6/
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Costs

The costs incurred by the Italian Government, the French
Government and the Commission of the European Communities, which have
submitted observations to the Court, are not recoverable. As these
proceedings are, in so far as the parties to the main proceedings are
concerned, in the nature of a step in the proceedings before the
national court, the decision on costs is a matter for that court.

/P3/

On those grounds,
THE COURT,

in answer to the questions submitted to it by the Tribunale
Amministrativo Regionale della Toscana, by order of 1 April 1987,
hereby rules:

(1) Article 30 of the EEC Treaty must be interpreted as precluding
’ national rules which reserve to undertakings established in
particular regions of the national territory a proportion of
public supply contracts.

(2) The fact that national rules might be regarded as aid within
the meaning of Article 92 of the Treaty cannot exempt them from

the prohibition set out in Article 30 of the Treaty.

/S1/Due, Kakouris, Schockweiler, Zuleeg, Koopmans, Mancini, Joliet,
Moitinho de Almeida, Rodriguez Iglesias, Grévisse, Diez de Velasco

Delivered in open court in Luxembourg on 20 March 1990.

/S2/J.-G. Giraud, Registrar -- 0. Due, President
/FIN/
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/TCDR/Report for the Hearing -- Case C-21/88

Report for the Hearing
in Case -21/88

I -- Legal background

1. National provisions

1. The facts which gave rise to the main proceedings are essentially
concerned with Italian rules under which a percentage of public supply
contracts is reserved to undertakings located in the regions of the
Mezzogiorno [Southern Italy]. ‘

2. The principle of the "reserved quota" was already to be found in
Decreto Legge C.P.d.S. No. 40 of 18 February 1947 which authorized the
State authorities to obtain up to one-sixth of their supplies from
undertakings located in certain regions of Southern Italy. Subsequently,
Law No. 835 of 6 October 1950 made the reserved quota system no longer
optional but mandatory. '

3. The reserved guota system was confirmed and maintained in force by
the various laws governing the question of assistance for Southern Italy;
the most recent such provision is Law No. 64 of 1 March 1986 (Disciplina
Organica dell’Intervenio Straordinario nel Mezzogiorno, hereinafter
referred to as "lLaw No. 64/86]).

4. Article 17 (16) and (17) of Law No. 64/86 provides as follows:

"16. The requirement relating to the reserved quota of supplies and
services referred to in Article 113 (1) of the aforementioned
consolidated instrument shall extend to all public authorities,
regions, provinces, municipalities, local health authorities,
mountain communities, companies and bodies in which the State has a
shareholding, universities and independent hospital establishments.

17. Such bodies, undertakings and authorities are required to obtain
at least 30% of their supplies of the material which they require
from industrial, agricultural and small-scale undertakings which have
establishments and fixed plant in the areas referred to in Article 1

* Language of the case: Italian
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of the aforementioned consolidated instrument in which the requ1s1te
products must have undergone at least partial processing."

5. The consolidated instrument to which the provision refers is Decree
No. 218 of 6 March 1978 of the President of the Republic (Consolidated Laws
on the Mezzogiorno), Article 113 (1) of which required certain authorities
to reserve each financial year 30% of the contracts for supplies and
services, with the exception of contracts which were technically not
divisible, to undertakings with the necessary technical capacity which were
based or in any event had establishments in Southern Italy.

6. Law No. 64/86 significantly extended the scope of Article 113 (1) of
Decree No. 218, first by extending the obligation to reserve a proportion
of public contracts to a number of bodies not originally covered by the
system, including the local health authorities, and secondly by imposing
the reserved quota (no longer 30% but at Teast 30%) not only as regards
industrial undertakings but also agricultural undertakings and small
businesses, and by stipulating that the undertakings must at least have
establishments in the areas concerned in which at least partial process1ng
of the relevant products takes place.

2. Community provisions

7. The Council has adopted in this field Directive 77/62/EEC of 21
December 1976 co-ordinating procedures for the award of public supply
contracts (Official Journal 1977 No. L 13, p. 1) with a view to
eliminating, in respect of public supplies contracts, restrictions on free
movement of goods contrary to Article 30 of the EEC Treaty.

Article 26 of that directive provides as follows:

Report C-21/88
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"This Directive shall not prevent the implementation of provisions
contained in Italian Law No. 835 of 6 October 1950 (Official Gazette
No. 245 of 24 October 1950 of the Italian Republic) and in
modifications thereto in force on the date on which this Directive is
adopted; this is without prejudice to the compatibility of those
provisions with the Treaty."

8. Article 16 of Council Directive 88/295/EEC of 22 March 1988 amending
Directive 77/62/EEC relating to the co-ordination of procedures on the award
of public supply contracts and repealing certain provisions of Directive
80/767/EEC (Official Journal 1988 No. L 127, p. 1) replaced Article 26 of
Directive 77/62/EEC by the following provision:

"Article 26

1. This Directive shali not prevent, until 31 December 1992, the
application of existing national provisions on the award of public
supply contracts whick have as their objective the reduction of
regional disparities and the promotion of job creation in the most
disadvantaged regions and in declining industrial regions, on condition
that the provisions concerned are compatible with the Treaty and with
the Community’s international obligations. '

2.  ...0

II -- Facts and main proceedings

The dispute which is the subject of the main proceedings arises from
a measure of 3 June 1986 of Unita Sanitaria Locale No. 2 di Carrara [Local
Health Authority Ne. 2, {arrara, hereinafter referred to as "the local
health authority"l laying doun the conditions governing a restricted
tendering proceduve for the supply of radiological films and liquids and -
according to the terms and conditions set out in the annex - dividing the
contract into two lots, one, equal to 30% of the total amount, being
reserved to undertakings located in Southern Italy.
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By application No. 2026/86, notified on 16 and 17 September 1986 and
Todged with the Tribunale Amministrativo Regionale della Toscana, Du Pont
de Nemours Italiana S.p.A. cha]]enged that measure on the ground that the
system of the reserved quota for supply and works contracts provided for in
Article 113 (1) of Decree No. 218 of 6 March 1978 of the President of the.
Republic, as extended by Article 17 (16) and'(l7) of Law No. 64/86, was
incompatible with Articles 3, 7, 8, 30, 31, 32, 59 and 62 of the Treaty and
with Council Directive 77/62.

In the meantime, the local health authority awarded the contract for
the Tot of 70% by Decision No. 1044 of 15 July 1986. DuiPont de Nemours
Italiana S.p.A. brought an action against that decision befokE_the
Tribunale Amministrativo Regionale della Toscana by application no.
3491/86, which was notified on 20 and 24 November 1986 and reiterated the
conclusions set out in the first action.

3M Italia, which also had an interest in the outcome of the case in
so far as it was the successful tenderer for the lot of 30%, applied to
intervene in support of the defendant. Du Pont de Nemours Deutschland
GmbH subsequently intervened in support of the plaintiff’s claims.

~ In considering the grounds put forward by Du Pont de Nemours the
Tribunale Amministrativo took the view that the Court of Justice should be
requested to give a preliminary ruling. Although the Tribunale
Amministrativo did not formulate specific questions it raised the following
issues:

1. Must Article 30 of the EEC Treaty, in so far as it imposes a
prohibition on quantitative restrictions on imports and all
measures having equivalent effect, be interpreted as
precluding the national legislation in question?
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2. Is the reserved quota which is provided for by Article 17 of
Law No. 64 of 1 March 1986 in the nature of "aid" within the
meaning of Article 92 inasmuch as it is intended "to promote
the economic development" of a region "where the standard of
1iving is abnormally low! by leading to the establishment of
undertakings so as to contribute to the socio-economic
development of such areas?

3. Does Article 93 of the EEC Treaty confer exclusively on the
Commission the power to determine whether aid within the meaning
of Article 92 of the EEC Treaty is permissible, or is that power
also vested in the national court to be exercised in connexion
with the examination of any conflicts arising between national law
and Community law?

/B/

The request for a preliminary ruling was received at the Court Registry
on 20 January 1988.

Pursuant to Article 20 of the Protocol on the Statute of the Court of
Justice, written observations were Todged by the plaintiff in the main
proceedings, supported hy Du Pont de Nemours Deutschland GmbH, both

’represented by Gian Pacio Zanchini and Mario Siragusa, of the Rome Bar, and
by Giuseppe Scassellati Sforzolini, of the Bologna Bar; 3M Italia S.p.A.,
intervener in the main proceedings, represented by Enrico Raffaelli, Cosimo
Rucellai and Carlo Lessona, of the Florence Bar; the Government of the
Italian Republic, represented by Pier Giorgio Ferri, acting as Agent; and
the Commission of the European Communities, represented by Guido Berardis,
acting as Agent.

Upon hearing the report of the Judge-Rapporteur and the vieuws of the
Advocate General the Court decided to open the oral procedure without any
preparatory inquiry.
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III -- Written observations submitted to the Court

1. The plaintiff in the main proceedings, Du Pont de Nemours Italiana
S.p.A., considers with regard to the first question that it is clear from the
case-law of the Court that the prohibition imposed by Article 30 applies to
all rules enacted by Member States which are capable of hindering, directly
or indirectly, actually or potentially, intra-Community trade whether the
national rules apply only to imported products or to national products as

well.

It further maintains that the provisions of Article 17 (16) and (17) of
Law No. 64/86 constitute a discriminatory measure having an effect equivalent
to a quantitative restriction on imports in so far as they prevent
authorities and public bodies or bodies in which the State is a shareholder
from obtaining supplies of goods from other parts of the Common Market.

In that respect it claims that it is clear from abundant decisions of
the Court of Justice that any discrimination based on the origin of goods or

on the place where they are processed infringes Article 30.

Moreover, Du Pont de Nemours considers that it is not possible in this
case to apply one of the exceptions to Article 30 providéd for in Article 36,
since the Court has always held that that article may not be relied on to
justify measures of an economic nature; it also considers that it is not
possible to justify the restrictive measures at issue on the basis of the
"imperative requirements" set out in the case-law of the Court, since those
imperative requirements do not apply to measures of a discriminatory nature.

In the plaintiff’s view, the syétem of the reserved quota of public

supply contracts provided for by Law No. 64/86 is contrary to Directive
77/62.  Since that directive applies superior principles of the Treaty, it
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prohibits any discrimination, jrrespective as to whether it is based on the
origin of the product which is to be supplied or on the place where any
supplier is established.

The plaintiff further claims that it is not possible to rely on Article
26 of Directive 77/62 in order to justify the reserved quota system. That
article merely provides that the directive is not to prevent the
implementation of provisions contained in Law No. 835, without prejudice to
the compatibility of those provisions with the Treaty. |

It submits in addition that in so far as the reserved quota system
covers not only supplies of products but also services Article 17 of Law No.
64/86 infringes Article 59 of the Treaty, since it reserves to undertakings
in Southern Italy an appreciable proportion of the necessary supplies and
clearly discriminates against potential suppliers established in other
regions of Italy or in other Member States.

As regards the second question raised by the national court, the
plaintiff states that the Court of Justice has consistently held that Article
92 cannot be used to circumvent the prohibition set out in Article 30. In
addition, it considers that the proposition that the reservation of public
supp11es to undertakings in Southern Italy is capable of being in the nature
of aid is very doubtful, if not out of the question. In its view, the fact
that the provisions relating to the reserved quota system may be intended to
foster productive activities in Southern Italy does not necessarily make the
provisions classifiable as State aid governed by Article 92 et seq. of the
Treaty.

In the event that it should be considered thét the reserved quota

system can be equated with State aid within the meaning of Article 92 (1) the
plaintiff states that such "aid” does not have the necessary characteristics
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in order to be considered to be compatible with the Common Market within the
meaning of Article 92 (3).

In support of that argument, Du Pont de Nemours refers to the criteria
which the Commission applies in order to determine whether a given system of
aid is compatible with the Common Market and which it published in a
communication on 3 February 1979 (Official Journal 1979 No. C 31, p. 9).

For those reasons Du Pont de Nemours asks that the Court should declare
that the reserved quota system for public contracts for supplies and services
provided for in Article 17 of Law No. 64/86 is not to be classified as
financial aid to undertakings within the meaning of Article 92 but must be
regarded as a discriminatory measure designed to channel demand towards
national products and hence as falling within the scope of Article 30.

In the alternative, the plaintiff asks that the Court should declare
that since Article 92 may in no event be used to circumvent the provisions of
the Treaty relating to the free movement of goods, the fact that a national
measure may be classified as aid is not sufficient reason for exempting it
from the prohibition set out in Article 30. ' |

In the further alternative, the plaintiff asks that the Court should
declare that aid such as the reservation of a quota of public supply
contracts to undertakings located in Southern Italy is incompatible with the
Common Market within the meaning of Article 92 (1) of the Treaty and that
such aid cannot be declared compatible with the Common Market within the
meaning of Article 92 (3) (a). 4

As regards the third question, the plaintiff points out that, as the
Court held in the judgment of 22 March 1977 in Case 78/76 (Steinike und
Weinliq v Federal Republic of Germany [1977] ECR 595), the Commission alone

Report C-21/88




258/

is responsible for determining the compatibility of a plan of aid even if
its decision may subsequently be reviewed by the Court following an
application for annulment.

In the plaintiff’s view, a national court cannot therefore rule on the
compatibility of a plan of aid with the Common Market within the meaning of
Article 92, since according to the case-law of the Court of Justice Article
92 does not have direct effect.

However, that does not preclude the possibility that a national court
may have to rule on whether a particular measure is in the nature of aid for
the‘purpdse of establishing whether it was adopted in breach of the
procedural rules laid down in Article 93 (3). In that regard, the plaintiff
considers that the Italian State has infringed Article 93 (3) in two
respects. In the first place, it notified the aid plan on 2 May 1986, that
is to say after it became the law of the State (1 March 1986) and thus not as
a plan or in time for the Commission to be able to submit its observations;
on the contrary the Commission was presented with a fait accompli.

Secondly, it implemented the provision requiring reservation of a quota of
pubiic contracts before the Commission reached a final decision on its
compatibility with the Common Market. The plaintiff states that the
infringement continued also after the Commission initiated the interlocutory
procédure laid down in Article 93 (2), despite the fact that in the opinion
initiating that procedure the Commission itself drew the parties’ attention
to the fact that the initiation of the procedure had a suspensory effect and
hence aid could be granted only if and when the Commission approved it
(notice of 29 September 1987, Official Journal 1987 No. C 259, p. 2).

The obligation not to implement the planned measure continues to bind

the Italian State even after the publication (on 2 March 1988) of the
decision, which was not final, in which the Commission reserved the right
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subsequently to consider the provisions relating to the reserved quota
system. '

Du Pont de Nemours further considers that the national court has no
jurisdiction to determine whether aid is lawful even where the Commission has
not given a determination on that question. However, in this case there was
no such omission on the part of the Commission. ‘

Du Pont de Nemours concludes that, as it is provided for in Law No.
64/86, the reserved quota system falls within the definition of aid
incompatible with the Common Market within the meaning of Article 92 (1) and
does not fulfil the conditions necessary in order for it to be authorized:
under Article 92 (3). For those reasons, it asks the Court to declare that
aid such as the reserved quota system cannot be regarded as being compatible
with the Common Market.

2. In the view of 3M Italia, intervening in support of the defendant, in
order to answer the question whether application of the reserved quota system
is contrary to Article 30 of the Treaty it is necessary first of all to
identify the purpose of Article 30 in the system of the EEC Treaty. Article
30 is intended to eliminate all trading rules enacted by Member States which
are capable of hindering, directly or indirectly, actually or potentially,
intra-Community trade.

However, in this case, even if it is accepted that the reserved quota
system may affect intra-Community trade, nevertheless the restrictive effects
of the rules governing that system extend equally to national undertakings
not located in Southern Italy and to undertakings based in other Member
States of the Community. Accordingly, those rules 92 not have
protectionist aims but are rooted in the need to help to eliminate the
economic and social disequilibrium affecting the regions of Southern Italy.
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3M Italia submits that in that context the prohibition set out in
Article 30 does not automatically apply. It is clear from the case-law of
the Court of Justice that even State measures which are objectively likely to
hinder free trade may be regarded as justified, not only where the grounds
set out in Article 36 of the Treaty apply, but also where the measures serve
a purpose which is in the general interest and such as to take precedence
over the requirements of the free movement of goods. In this case, the
Italian rules at issue are intended to achieve an aim which is in the general
interest, not only from the point of view of the Italian State, but also from
the Community point of view, as has been expressly and repeatedly recognized
by the Member States of the Community as a whole. '

In that connexion, the intervener refers to the Protocol on Italy which
is annexed to the EEC Treaty and points out that in the final analysis the
rules relating to the reserved quota for undertakings from Southern Italy,

- which were already in force at the time when the Treaty was concluded, were
regarded as being intended to pursue the fundamental objective of the
Community set out in Article 2 of the Treaty.

| It therefore considers that national rules intended to correct
structural disequilibria in the economies of certain regions, and thus
pursuing an object of Community interest, may derogate from the requ1rements
of the free movement of goodJ and must therefore be regarded as being
compatible with Article 30 of the Treaty.

In the view of 3M Italia the reserved quota is part of the aid intended
for Southern Italy and falls within the category of aid referred to in
Article 92 (3) (a). By means of that system, the State channels to
undertakings in the South revenue amounting to 30% of public supply
contracts.

Report C-21/88

253



2844

- 12 -

3M Italia further considers that the reserved quota constitutes State
aid and cites in that respect the judgment in Steinike and Weinlig, cited
above, according to which the prohibition contained in Article 92 (1) covers
all aid granted by a Member State or through State resources without its

" being necessary to make a distinction whether the aid is granted directly by

the State or by public or private bodies established or appointed by it to
administer the aid.

3M Italia states that the procedure 1aid down in Article 93 of the
Treaty was complied with, in particular inasmuch as on 2 January 1985 the
Italian Government notified the Commission of the plan provided for in Law
No. 64/86 (Commission Notice 87/C 259/02 of 29 September 1987, Official
Journal No. C 259, p. 2) and the Commission initiated that procedure in
respect of only certain provisions of Law No. 64/86. However, 3M Italia
points out that the Commission did not initiate a procedure with regard to
Article 17 of Law No. 64/86 on the reserved quota, but merely stated that it
reserved the right to define its position thereon.

3M Italia considers that the fact that there was no decision taken by

- the Commission on that aspect although it had been notified more than two

years before, amounts to a tacit recognition of the lawfulness of the aid.

In support of that argument 3M Italia refers to the judgment of 11 December
1973 in Case 120/73 (Lorenz v Germany [1973] ECR 1471), in which the Court of
Justice stated that the Commission had two months to make its position known,
by analogy with Articles 173 and 175 of the Treaty.

Accordingly, 3M Italia maintains that the Court should declare as
follows: ’

"(1) The prohibition of measures having effect equivalent to
quantitative restrictions (Article 30 of the EEC Treaty)
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does not preclude national rules reserving a specific
percentage of tenders for public supplies to undertakings
located in regions where the standard of living is
abnormally low, in order to facilitate their development,
provided that that measure of aid has been notified to the
Commission and the latter has not expressed an adverse
opinion within two months.

(2) A reserved quota such as that provided for in Article 17
of Italian Law No. 64 of 1 March 1986 has the
characteristics of aid within the meaning of Article 92
(3) (a) of the Treaty.

(3) Under Article 93 of the Treaty, the Commission is solely
responsible for determining the compatibility of the aid
referred to in Article $2 of the Treaty, but on the expiry
of the period intended for the preliminary examination

- (which may be fixed at two months by analogy with the
provision contained in Articles 173 and 175 of the Treaty)
the Member State concerned may implement the proposed
scheme of aid.

(4) If the Commission, after being notified by a Member State
of the confirmation of an earlier aid plan, reserved its
right to determine the compatibility of such aid with the
Treaty and unjustifiably protonged the period intended for
consideration of the plan, a derogation from the
prohibition of impediments to trade and competition must
be deemed to have been granted, at least until such time
as the Commission adopts a decision to the effect that the
aid is not compatible with the Treaty.

(5) Aid such as the reserved quota provided for in Article 17 (16)
and (17) of Italian Law No. 64/86 is not such as to affect the
conditions of trade to an extent contrary to the common interest
of the Member State or to distort or threaten to distort
competition.”

3. In the Italian Government’s view, the reserved quota of public supply
contracts provided for in Article 17 of Law No. 64/86 has the characteristics
of aid within the meaning of Article 92 of the Treaty in so far as it is a
measure adopted by the State, the burden of the benefit is borne by the
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public authorities and the benefit is granted to a category of producers
which is defined in terms of the location of their activity.

The Italian Government argues that, since the reserved quota system has
the characteristics of aid, it must be subjected to the procedure provided
for in Article 93 of the Treaty; as a result, the Commission’s decision
cannot be anticipated and replaced by a judgment of the Court of Justice
under Article 177 of the Treaty. ‘

Moreover the legitimacy under Community law of the aid in question is
derived from Article 92 (3) (a) and that provisioh, unlike Article 92 (3)
(c), does not make the lawfulness of aid subject to the condition that it
"does not adversely affect trading conditions to an extent contrary to the
common interest”. In the Italian Government’s view, that means that State
aid to promote the development of under-developed regions has a primary,
positive value in the Community context and is not subordinated to other
Community objectives.

The Italian Government considers that although the reserved quota of
public supply contracts is a measure of domestic law which benefits national
undertakings, it does not fall within the scope of Article 30 of the Treaty,
since it gives preference only to undertakings located in certain regions
which are determined on the basis of a criterion (under-development) which is
objectively verifiable and of importance to the Community.

In addition, it observes that the national measures contemplated by
Article 30 of the Treaty are those which are likely to give rise to
discrimination between national products and the products of other Member
States. That situation does not arise in this case because the reserved
quota system grants a privileged position only to economic operators
established in Southern Italy, whereas the corresponding position of
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disadvantage extends to all Community undertakings, including undertakings
established in Italy but outside Southern Italy.

According to Article 2 (3) (k) of Commission Directive 70/50/EEC of 22
December 1969, in order for a measure having an effect equivalent to a
quantitative restriction on imports to be involved the measure hindering
imports must affect imported products as such and give preference to domestic
products. ’

4, The Commission refers first of all to the case-law of the Court
according to which measures encouraging the purchase of national products
constitute measures having an effect equivalent to quantitative restrictions
contrary to Article 30 of the Treaty in so far as they are capable of
hindering, directly or indirectly, actually or potentially, intra-Community
trade. The same is true where national rules provide that the public
authorities should reserve certain orders for supplies to national producers.

The Commissioh goes on to refer to several provisions of Commission
Directive 70/32 of 17 December 1969 on provision of goods to the State, to
local authorities and to official bodies, which provides, inter alia, for the
abolition of national provisions under which supplies are reserved to
national products or national products are given preference other than aid
within the meaning of Article 92 of the Treaty.

In addition, the Commission relies on Directive 77/62, which, in its
view, is based on the principle that restrictions to the free movement of
goods in the sphere of public supply contracts are prohibited by Article 30
et seq. of the Treaty.

In the light of the foregoing the Commission considers whether national
provisions which reserve a proportion of public supply contracts to
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undertakings located in particular regions are measures which, owing to their
selective character, are not measures having equivalent effect within the
meaning of Article 30, but rather aid within the meaning of Article 92.

In that respect, the Commission takes the view, first, that such
provisions have the same effects on imports as provisions reserving a quota
for all national producers. Moreover, the extent of those effects is not
determined by the number of products benefiting by the measure, but by the
magnitude of the requirements of the public authorities whose satisfaction by
imported products is excluded, limited or made more difficult.

Secondly, it considers that for the purposes of determining the legal
classification of the provisions in question the objectives pursued by the
Member States - such as regional or social policies - are irrelevant, since
the free movement of goods is a fundamental principle of the Treaty,
infringement of which may be tolerated only for the reasons set out in
Article 36 and for certain "imperative" reasons defined by the case-law of
the Court: neither seem capable of applying in this case.

It is not possible to cast doubt on whether a measure having equivalent
effect is involved simply because the reserved quota system affects not only
products from other Member States but also other national products which do
not benefit by the system. The essential test is whether there is a
restrictive effect on trade.

As regards the concept of aid within the meaning of Article 92 of the
Treaty, the Commission states that it follows f#om the actual wording of that
article and the relevant decisions of the Court of Justice that that concept
of aid covers not only positive benefits in the form of financial payments,
but also intervention alleviating the burdens to which the budget of an
undertaking is hormally subject which therefore, without being strictly
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subsidies, are of the same nature and have identical effects. Such
intervention is achieved by the use of the financial resources of the State.

The Commission adds that it is inconceivable that Article 92 should
prohibit measures which are already prohibited by other provisions of the
Treaty. It concludes that the aid prohibited by Article 92 must necessarily
be measures other than customs duties and charges or measures having
equivalent effect. Consequently, the scope of Article 92 is confined to
measures of public authorities which involve the use of the financial
resources of the State to benefit the recipient undertakings.

It follows, in the Commission’s view, that the Ita]ian provisions
cannot be regarded as "aid" within the meaning of Article 92, since they do
not involve, either directly or indirectly, the use of the financial
resources of the State in so far as the State merely requires the public
sector to obtain supplies from certain undertakings, thereby restricting the
possibility of obtaining such supplies from other undertakings. The
Commission points out in addition that the money spent by the State in such
cases is only the price paid for the goods acquired on the terms of the
market. It is thus not gratuitous but in the nature of consideration.

The Commission therefore considers that the Italian measures in
question constitute a direct obstacle to the importation of competing
products and are not "aid" within the meaning of Article 92 of the Treaty.

In the event that the measures could be regarded as aid within the
meaning of Article 92, the Commission submits that the aid would not then
necessarily have to be regarded as being compatible with Article 30. In
support of that contention it cites the established case-law of the Court,
ranging from the judgment of 22 March 1977 in Case 74/76 (lannelli & Volpi v
Ditta Paolo Meroni [1977] ECR 557) and the judgment of 5 June 1986 in Case
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103/84 (Commission v Italy [1986] ECR 1759) according to which Article 92 et
seq. of the Treaty may not be used to frustrate the rules of the Treaty on

the free movement of goods.

The Commission points out that preferential schemes of the type in
question are also incompatible with the provisions of Directive 77/62. It
concedes that Article 26 of the directive provides that it "shall not prevent
the implementation of provisions contained in Italian Law No. 835 of 6
October 1950 ... and in modifications thereto in force on the date on which

this directive is adopted".

Nevertheless, the content of the national legislation to which the
national court refers (Law No. 64/86) is to some extent different and more
extensive than it was when the directive was adopted, and secondly the
directive applies in any event "without prejudice to the compatibility of
these provisions with the Treaty".

The Commission concludes that the Court should reply as follows:

"l. Article 30 of the Treaty must be interpreted as meaning
that the reservation - even the partial reservation - of
orders for public supplies to particular national
undertakings constitutes a measure having an effect
equiv?lent to quantitative restrictions contrary to that
article.

2. Article 92 of the Treaty must be interpreted as meaning
that such reservation does not constitute ’aid’ within the
meaning of that article." , :

IV -- Oral proceedings

The French Government, which had not submitted written observations in
this case, took part in the oral proceedings on 18 October 1989, when it was
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represented by Mr Claude Chavance. It argued essentially that the Italian
preferential system was-incompatible with Article 30 of the Treaty.

After pointing out that as Italian law stood all Italian public or
semi-governmental bodies were under a legal obligation to reserve a
percentage of public supply contracts solely for the benefit of undertakings
located in Southern Italy and that, as a result, the measure in question
constituted a national measure, the French Government stated that such a
measure could not be justified under Article 36 or on the ground of
imperative requirements of a general nature.

It also pointed to the disproportionate nature of the preferential
system owing to the considerable number of bodies concerned, to the fact that
the reserved quota could not be under 30% yet was subject to no legally
defined 1imit and, lastly to the fact that it came on top of the various aids
actually paid in respect of the products concerned.

It also referred to the Court’s case Jaw finding that incentives to
purchase national products were unlawful. It stated that even if aid were
involved and the system could be construed as a system of aid, Article 30 had

to be complied with.

/S2/M. Diez de Velasco, Judge-Rapporteur
JFIN/
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/TCDA/Judgment of 27.3.1990 - Case C-113/89

(Act of Accession - Transitional period - Freedom of movement
for workers - Freedom to provide services)

/P3/
In Case C-113/89,

REFERENCE to the Court under Article 177 of the EEC Treaty by the Tribunal
Administratif [Administrative Court], Versailles, for a pre]iminary ruling
in the proceedings pending before that court between

Rush Portuguesa Lda
and
Office National d’Immigration [National Immigration Office], |

on the interpretation of Article 5 and Articles 58 to 66 of the EEC Treaty
and Regulation (EEC) No. 1612/68 of the Council of 15 October 1968 on
freedom of movement for workers within the Community (Official Journal,
English Special Edition 1968 (II), p. 475), and Articles 2, 215, 216 and
221 of the Act concerning the conditions of accession of the Kingdom of
Spain and the Portuguese Republic and the adjustments to the Treaties,

THE COURT (Sixth Chamber),
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composed of: C.N. Kakouris, President of the Chamber, T. Koopmans,

~ G.F. Mancini, T.F. 0’Higgins and M. Diez de Velasco, Judges,

Advocate General: W. Van Gerven
Registrar: H. A. Riih1, Principal Administrator,
after considering the observations submitted on behalf of

the applicant, Rush Portuguesa Lda, by A. Desmaziéres de Séchelles,
of the Paris Bar,

the French Government, by G. de Bergues, Legal Adviser, assisted by
G.A. Delafosse, Director at the Ministry of Employment, Paris, acting
as Agents,

the Portuguese Government, by Mrs M. L. Duarte, Legal Adviser, and
L.I. Fernandes, Director of Legal Affairs, acting as Agents,

the Commission, by E. Lasnet, Legal Adviser, acting as Agent,

/8/

having regard to the Report for the Hearing and further to the hearing on
11 January 1990, '

after hearing the Opinion of the Advocate General delivered at the sitting

" on 7 March 1990,

gives the following
Judgment
/P5/

1 By an order of 2 March 1989, which was received at the Court on
7 April 1989, the Tribunal Administratif, Versailles, referred to the
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Court under Article 177 of the EEC Treaty three questions on the
interpretation of Article 5 and Articles 58 to 66 of the EEC Treaty
and Articles 2, 215, 216 and 221 of the Act concerning the conditions
of accession of the Kingdom of Spain and the Portuguese Republic and
the adjustments to the Treaties (hereinafter referred to as the "Act
of Accession"), and of Regulation (EEC) No. 1612/68 of the Council of
15 October 1968 on freedom of movement for workers within the
Community (Official Journal, English Special Edition 1968 (II), p.
475).

2 Those questions arose in proceedings between Rush Portuguesa
Lda, an undertaking established in Portugal specializing in
construction and public works, and the Office National d’Immigration.

Rush Portuguesa entered into a subcontract with a French undertaking
for the carrying out of works for the construction of Sﬁrailway line
in the west of France. For that purpose it brought its Portuguese
employees from Portugal. However, by virtue of the exclusive right
conferred on it by Article L 341.9 of the French Labour Code, only
the Office National d’Immigratijon may recruit in France nationals of
third countries. '

3 After establishing that Rush Portuguesa had not complied with
the requirements of the Labour Code relating to the activities of
employed persons, carried on in France by nationals of non-member
countries, the Director of the Office National d’Immigration notified
Rush Portuguesa of a decision by which he required payment of a
special contribution, which an employer employing foreign workers in
breach of the provisions of the Labour Code is 1iable to pay.

4 In the proceedings for the annulment of that decision, which it
brought before the Tribunal Administratif, Versailles, Rush
Portuguesa submitted that it had freedom to provide services within
the Community and that, accordingly, the provisions of Articles 59
and 60 of the EEC Treaty precluded the application of national
legislation having the effect of prohibiting its staff from working
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in France. The Office National d’Immigration maintained that the
freedom to provide services did not extend to all the employees of
the provider of services, since such persons remained subject to the
arrangements applicable to workers from non-member countries under
the transitional provisions laid down in the Act of Accession as
regards freedom of movement for workers.

5 The Tribunal Administratif considered that the solution of the
dispute depended on the interpretation of Community law. It
therefore stayed the proceedings and referred the following questions
to the Court for a preliminary ruling:

"l. Does Community Taw taken as a whole, and in particular Article
5 and Articles 58 to 66 of the Treaty of Rome and Article 2 of
the Act of Accession of Portugal to the European Community,
authorize a founding Member State of the Community, such as
France, to preclude a Portuguese company whose registered
office is in Portugal from providing services in the building
and public works sector on the territory of that Member State
by going there with its own Portuguese workforce so that the
workforce may carry out work there in its name and on its
account in connexion with those services, on the understanding
that the Portuguese workforce is to return, and does in fact
return, immediately to Portugal once its task has been carried
out and the provision of the services has been completed?

2. May the right of a Portuguese company to provide services
throughout the Community be made subject by the founding Member
States of the EEC to conditions, in particular relating to the
engagement of labour in situ, the obtaining of work permits for
its own Portuguese staff or the payment of fees to an official
immigration body?

3. May the workforce, which has been the subject of the disputed
special contributions, and whose names and qualifications are
mentioned in the 1ist appearing in the annex to the reports
drawn up by the labour inspector recording the breaches
committed by Rush Portuguesa, be regarded as ‘specialized staff
or employees occupying a post of a confidential nature’ within
the meaning of the provisions of the Annex to Regulation No.
1612/68 of the Council of 15 October 1968?"

6 Reference is made to the Report for the Hearing for a fuller
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account of the facts of the case, the course of the procedure and the
written observations submitted to the Court, which are mentioned or
discussed hereinafter only in so far as is necessary for the
reasoning of the Court.

7 The first two questions relate to the situation of an
undertaking established in Portugal which provides services in the
building and public works sector in a Member State belonging to the
Community prior to 1 January 1986, the date of Portugal’s accession,
and which for that purpose brings its own labour force from Portugal
for the duration of the works. The first question seeks to
ascertain whether, in such a case, the person providing the services
may claim a right under Articles 59 and 60 of the Treaty and Article
2 of the Act of Accession to move with his own staff. The second
question seeks to ascertain whether the Member State on whose
territory the works are to be carried out may impose conditions on
the person providing services as regards the engagement of personnel
in_situ and the obtaining of work permits for the Portuguese labour
force. It is appropriate to examine those two questions together.

8 In accordance with Article 2 of the Act of Accession, the
provisions of the Treaty on freedom to provide services apply to
relations between Portugal and the other Member States as from the
date of the accession by Portugal to the Community. Only in respect
of activities falling within the travel and tourist agencies sector
and the cinema sector does Article 221 of the Act of Accession
provide for transitional measures.

9 The Act of Accession lays down different arrangements as

’ regards freedom of movement for workers. According to Article 215
of the Act of Accession, the provisions of Article 48 of the Treaty
.are only to apply to the freedom of movement of workers between
Portugal and the other Member States subject to the transitional
provisions Taid down in Articles 216 to 219 of the Act of Accession.
Article 216 delays the application of Articles 1 to 6 of Regulation
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(EEC) No. 1612/68 until 1 January 1993. During that period,
national provisions or provisions of bilateral arrangements making
prior authorization a requirement for immigration with a view to
pursuing an activity as an employed person and/or taking up paid
employment may be maintained in force. Article 218 of the Act of
Accession states that that derogation entails the non-application of
the Community rules regarding the movement and residence within the
Community of workers of Member States and their families, in so far
as the application of those rules may not be dissociated from the
application of Articles 1 to 6 of Regulation No. 1612/68.

The questions submitted for a preliminary ruling thus raise the
problem of the relationship between the freedom to provide services
as guaranteed by Articles 59 and 60 of the Treaty and the derogations
from the freedom of movement for workers provided for in Articles 215
et seq. of the Act of Accession.

In that connexion, it should be observed first of all that the
freedom to provide services laid down in Article 59 of the Treaty
entails, according to Article 60 of the Treaty, that the person
providing a service may, in order to do so, temporarily pursue his
activity in the State where the service is provided "under the same
conditions as are imposed by that State on its own nationals”.

Articles 59 and 60 of the Treaty therefore preclude a Member
State from prohibiting a person providing services established in
another Member State from moving freely on its territory with all his
staff and preclude that Member State from making the movement of
staff in question subject to restrictions such as a condition as to
engagement in situ or an obligation to obtain a work permit. To
impose such conditions on the person providing services established
in another Member State discriminates against that person in relation
to his competitors established in the host country who are able to
use their own staff without restrictions, and moreover affects his
ability to provide the service.
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13 - It should also be recalled that Article 216 of the Act of
Accession is intended to prevent disturbances on the employment
market following Portugal’s accession, both in Portugal and in the
other Member States, due to large and immediate movements of workers,
and that for that purpose it introduces a derogation from the
principle of freedom of movement for workers laid down in Article 48
of the Treaty. According to the Court’s case-law, that derogation
must be interpreted in the 1ight of the above-mentioned purpose (see
the judgment of 27 September 1989 in Case 9/88, Lopes da Veiga v

Staatssecretaris van Justitie [1989] ECR

14 The derogation provided for in Article 216 of the Act of
Accession relates to Title I of Regulation No. 1612/68 on eligibility
for employment. The national provisions or those provisions in
agreements which remain in force during the period of application of
that derogation are those relating to the authorization of
immigration and eligibility to take up employment. It must
accordingly be inferred that the derogation contained in Article 216
applies when access by Portuguese workers to the employment market of
other Member States and the entry and residence arrangements for
Portuguese workers seeking such access and for members of their
families are at issue. The application of that derogation is in
fact justified since in such circumstances there is a risk that the
employment market of the host Member State may be disrupted.

15 The situation is different, however, in a case such as that in
the main proceedings where there is a temporary movement of workers
‘who are sent to another Member State to carry out construction work
or public works as part of a provision of services by their employer.
In fact, such workers return to their country of origin after the
completion of their work without at any time gaining access to the
labour market of the host Member State.

16 It should be stated that, since the concept of the provision of
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services as defined by Article 60 of the Treaty covers very different
activities, the same conclusions are not necessarily appropriate in
all cases. In particular, it must be acknowledged, as the French
Government has argued, that an undertaking engaged in the making
available of labour, although a supplier of services within the
meaning of the Treaty, carries on activities which are specifically
intended to enable workers to gain access to the labour market of the
host Member State. In such a case, Article 216 of the Act of
Accession would preclude the making available of workers from
Portugal by an undertaking providing services.

However, that observation in no way affects the right of a

person providing services in the building and public works sector to
move with his own labour force from Portugal for the duration of the
work undertaken. Nevertheless, Member States must in 3uch a case be
able to ascertain whether a Portuguese undertaking engaged in
construction or public works is not availing itself of the freedom to
provide services for another purpose, for example that of bringing
his workers for the purposes of placing workers or making them
available in breach of Article 216 of the Act of Accession.
However, such checks must observe the limits imposed by Community law
and in particular those stemming from the freedom to provide services
which cannot be rendered illusory and whose exercise may not be made
subject to the discretion of the authorities.

Finally, it should be stated, in response to the concern
expressed in this connexion by the French Government, that Community
law does not preclude Member States from extending their legisiation,
or collective labour agreements entered into by both sides of
industry, to any person who is employed, even temporarily, within
their territory, no matter in which country the employer is
established; nor does Community law prohibit Member States from
enforcing those rules by appropriate means (judgment of 3 February
1982 in Joined Cases 62 and 63/81 Seco S.A. and Another v EVI [1982]
ECR 223).
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It follows from all the foregoing considerations that the reply
to the first and second questions should be that Articles 59 and 60
of the EEC Treaty and Articles 215 and 216 of the Act of Accession of
the Kingdom of Spain and the Portuguese Republic must be interpreted
as meaning that an undertaking established in Portugal providing
services in the construction and public works sector in another
Member State may move with its own labour force which it brings from
Portuga1 for the duration of the works in question. In such a
case, the authorities of the Member State in whose territory the
works are to be carried out may not impose on the supplier of
services conditions relating to the recruitment of manpower in situ
or the obtaining of work permits for the Portuguese workforce.

In view of the reply given to the first two questions, there is
no need to give a ruling on the third question.

/P6/

Costs

The costs incurred by the French and Portuguese Governments and
the Commission of the European Communities, which submitted
observations to the Court, are not recoverable. As these
proceedings are, in so far as the parties to the main proceedings are
concernéd, in the nature of a step in the proceedings pending before
the national court, the decision on costs is a matter for that court.

/P3/

On those grounds,
THE COURT (Sixth Chamber),

in answer to the questions submitted to it by the Tribunal
Administratif, Versailles, by order of 2 March 1989, hereby rules:
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Articles 59 and 60 of the EEC Treaty and Articles 215 and 216
of the Act of Accession of the Kingdom of Spain and the
Portuguese Republic must be interpreted as meaning that an
undertaking established in Portugal providing services in the
construction and public works sector in another Member State
may move with its own workforce which it brings from Portugal
for the duration of the works in question. In such a case,
the authorities of the Member State in whose territory the
works are to be carried out may not impose on the supplier of
services conditions relating to the recruitmment of manpower in
situ or the obtaining of work permits for the Portuguese
workforce.

/S1/Kakouris, Koopmans, Mancini, 0’Higgins, Diez de Velasco
Delivered in open court in Luxembourg on 27 March 1990.

/S2/ J.-G. Giraud, Registrar, C. N.Kakouris, President of the Sixth Chamber
/FIN/

Judgment C-113/89




303

- 11 -

Language of the case: French.
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/TCDR/Report for the Hearing -- Case C-113/89

- Report for the Hearing
in Case C-113/89

/P2/

I - Facts and procedure

1. Legal background

According to Article 2 of the Act concerning the conditions of accession
of the Kingdom of Spain and the Portuguese Republic and the adjustments to the
Treaties (Official Journal 1985 No. L 302, p. 23) ("the Act of Accession'),
the provisions of the original Treaties and the acts adopted by the
institutions of the Communities before accession are to be binding on the new
Member States and are to apply in those States under the conditions laid down
in those Treaties and in the Act of Accession.

With respect to the free movement of persons, services and capital,
Articles 215 to 232 of the Act of Accession lay down special conditions
concerning the accession of Portugal.

Article 215 of the Act of Accession provides that:

"Article 48 of the EEC Treaty shall only apply, in relation to
the freedom of movement for workers between Portugal and the
other Member States subject to the transitional provisions laid
down in Articles 216 to 219 of this Act'.

Article 216 (1) provides that:

"Articles 1 to 6 of Regulation (EEC) No. 1612/68 on the freedom
of movement of workers within the Community shall apply in
Portugal with regard to nationals of the other Member States and
in the other Member States with regard to Portuguese nationals
only as from 1 January 1993.

The Portuguese Republic and the other Member States may maintain
in force until 31 December 1992, with regard to nationals of other
Member States and to Portuguese nationals respectively, national
provisions or those resulting from bilateral arrangements making
prior authorization a requirement for immigration with a view to
pursuing an activity as an employed person and/or taking up paid
employment.

* Language of the case: French
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However, the Portuguese Republic and the Grand Duchy of Luxembourg
may maintain in force until 31 December 1995 the national
provisions referred to in the preceding subparagraph in force on
the date of signing of this Act with regard to Luxembourg
nationals and Portuguese nationals respectively”.

Apart from Article 221 thereof, the Act of Accession contains no
transitional measures or other special conditions concerning the right of
establishment and the freedom to provide services. Article 221 authorizes
Portugal to maintain restrictions on activities falling within the travel
and tourist agencies sector until 31 December 1988 and on activities in the
cinema sector until 31 December 1990.

2. Facts

Rush Portuguesa Limitada ("Rush"), a company governed by Portuguese Taw
whose registered office is in Portugal, is a building and public works
undertaking. Rush entered into a sub-contract with a French company for
works on several TGV Atlantique sites in France. In order to carry out the
works, Rush brought its Portuguese workforce from Portugal.

The French Labour Inspectorate carried out checks on two of the sites
at which Rush was working under a sub-contract, and noted a number of
infringements of the Code du Travail [French Labour Code]. The infringements
involved 46 workers on the first site and 12 on the second. They were engaged
on various tasks; 46 were engaged in the application of concrete and
reinforced concrete and 7 were site foremen. The remainder were a managing
engineer, a team leader, a general site worker, a crane operator and a mason.

According to the reports made by the Labour Inspector, the workers
concerned did not have the work permits prescribed by Article L 341.6 of the
Code du Travail for foreign nationals employed in France. It also appeared
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that the Portuguese workers had not been recruited by the Office National
d’ Immigration, on which Article L 341.9 of the Code du Travail confers the
exclusive right to recruit nationals of third States for work in France.

The reports were forwarded to the Public Prosecutor’s Office by the
Director of the Office National d’Immigration for the purpose of legal
proceedings. He also initiated the procedure provided for in Article 341.7
of the Code du Travail - which provides that without prejudice to such legal
proceedings as may be commenced against him, any employer who has employed a
foreign worker in breach of Article L 341.6(1) is required to pay a special
contribution to the Office National d’Immigration.

By decisions of 28 January and 26 March 1987, the Director of the Office
Nationél d’ Immigration informed Rush that it was required to pay the above-
mentioned special contribution and served enforcement notices on it for the
relevant amounts.

On 17 March 1987, Rush wrote to the Office National d’Immigration

challenging the validity and basis of the enforcement notice served on it on

28 January 1987. Rush received no reply to that letter.

3. The proceedings before the national court

Rush asked the Tribunal Administratif, Versailles, to annul  the
decisions of the Director of the Office National d’Immigration notified to
it on 28 January and 26 March 1987, and the implied decision rejecting its
objection of 17 March 1987. '

In support, Rush claimed that Articles 59 to 66 of the EEC Treaty

prevented the application of the Code du Travail to its employees. Since 1
January 1986, those provisions had been applicable to relations between

Report 113/89
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Portugal and the previous Member States. According to Rush, the effect of
those provisions is that a provider of services may move from one Member
State to another with his employees and transitional rules on freedom of
movement for workers, such as those contained in Articles 215 and 216 of the
Act of Accession, cannot be applied to him. Rush claims that the sub-contract
work carried out by it in France is a service within the meaning of Articles
59 to 66 of the EEC Treaty. '

The Office National d’Immigration contends that the freedom to provide
services does not extend to all the employees of the supplier of services and
that' such employees remain generally subject to the requirement of a work

‘permit until 1 January 1993, the date on which the transitional period ends.

In its view, that freedom certainly does not extend to the jobs of the
Portuguese workers concerned. They are not specialist jobs and do not call
for special relations of trust between worker and company. In that regard,
the Office National d’Immigration refers to the Annex to Regulation
No. 1612/68 of the Council of 15 October 1968 on freedom of movement for
workers within the Community, which defines posts requiring specialist
qualifications and posts of a confidential nature.

4, The questions

The Tribunal Administratif, Versailles, considered that the decision
to be given depended on the interpretation of the applicable Community law.
It therefore stayed the proceedings and, by judgment of 2 March 1989, referred

the following three questions to the Court of Justice for a preliminary

ruling: {

"l1.  Does Community law taken as a whole, and in particular Article 5
and Articles 58 to 66 of the Treaty of Rome and Article 2 of the
Act of Accession of Portugal to the European Community, authorize
a founding Member State of the Community, such as France, to
preclude a Portuguese company whose registered office is in
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Portugal from providing services in the building and public works
sector on the territory of that Member State by going there with
its own Portuguese workforce so that the workforce may carry out
work there in its name and on its account in connexion with those
services, on the understanding that the Portuguese workforce is
to return, and does in fact return, immediately to Portugal once
its task has been carried out and the provision of the services
has been completed?

2. May the right of a Portuguese company to provide services
throughout the Community be made subject by the founding Member
States of the EEC to conditions, in particular relating to the
engagement of labour in situ, the obtaining of work permits for
its own Portuguese staff or the payment of fees to an official
jmmigration body?

3. May the workforce, which has been the subject of the disputed
special contributions and whose names and qualifications are
mentioned in the 1ist appearing in the annex to the reports drawn
up by the Labour Inspector recording the breaches committed by
Rush Portuguesa, be regarded as ’specialized staff or employees
occupying a post of a confidential nature’ within the meaning of
the provisions of the Annex to Regulation No. 1612/68 of the
Council of 15 October 19682"

5. Procedure

The order for reference from the Tribunal Administratif, Versailles,
was received at the Court Registry on 7 April 1989.

Pursuant to Article 20 of the Protocol on the Statute of the Court of
Justice of the EEC, written observations were submitted by Rush, the plaintiff
in the main proceedings, represented by Alain Desmaziéres de Sechelles, of the
Paris Bar, by the Government of the French Republic, represented by Edwige
Belliard and Geraud de Bergues, acting as Agents; by the Government of the
Portuguese Republic, represented by Luis Fernandez and Maria Luisa Duarte,
acting as Agents; and by the Commission, represented by its legal adviser,
Etienne Lasnet, acting as Agent.
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By decision of 18 October 1989, the Court assigned the case to the

~Sixth Chamber.

Upon hearing the report of the Judge-Rapporteur and the views of

- the Advocate General, the Court decided to open the oral procedure without any

preparatory inquiry.

II -- Summary of the written observations submitted to the Court

1. The first two questions

Rush observes that the Act of Accession lays down no transitional period
for the application of Articles 59 to 66 of the Treaty with respect to
building and public works. Those articles guarantee both to natural and to
legal persons unconditional freedom to provide services. It follows, in
Rush’s view, that a person providing services may go from one Member State to
another with his workforce. The application to that workforce of the
restrictive provisions of the Code du Travail is therefore contrary to

- Community law.

Articles 215 to 219 of the Act of Accession concerning the transitional
period for the free movement of workers cannot serve as a barrier to the
freedom to provide services. Rush points out in that respect that, as the
Court has consistently held, those provisions are to be interpreted strictly

and may not be extended to areas which they do not regulate.

L
XN

The French Government does not deny that Rush is entitled talffeedbm
to provide services. It asserts. however, that that right does not impede
the application of all national rules concerning the economic activity in
question. That is shown in particular by the judgment of the Court of Justice
in Case 279/80, Webb, [1981] ECR 3305. Thus, an undertaking cannot be
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- allowed, under the cloak of sub-contract work, to evade national provisions
concerning the supply of labour, in particular those relating to temporary
- work. ' | '

The French Government also states that, with respect'to the provision
of services, a distinction must be drawn between the activity of the
undertaking, which is entitled to freedom to provide services, and the status
of the undertaking’s employees. It isvapparent from Webb that those employees
may still be subject to Articles 48 to 51 of the Treaty. 7

The fact that an undertaking enjoys freedom to provide services does
not therefore necessarily mean that all its workers are to be treated as
suppliers of services. According to the French Government, it is thus
necessary to identify, within the undertaking concerned, those employees who,
as workers, are subject to Article 48 of the EEC Treaty, of which the
application is subject to the derogations envisaged in Articles 215 to 220
of the Act of Accession, and those who, as suppliers of services, are subject
to the last paragraph of Article 60 of the EEC Treaty. The latter category
comprises only employees in posts of a confidential nature within the
undertaking. The French Government defines as such those employees who are
entrusted with tasks inherent in company management and are able to bind the
company in dealings with third parties.

The Portuguese Government also considers that it is necessary to
define, in the 1ight of the transitional provisions of the Act of Accession,
the freedom to provide services in relation to the free movement of workers.
However, it rejects any definition based on the nature of the work performed
by the employees of an undertaking providing services. The availability of
such an undertaking’s workforce as a whole determines its production capacity
and therefore its capacity to provide the service in question. Any condition
restricting the use of a company’s workers consequently Timits its freedom to
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provide services.

In order to define that right in relation to the right contemplated in
Article 48 of the Treaty, the proper course is to refer to the basis of the
trans1tlona1 provisions of the Act of Accession regarding the free movement
of workers. Article 216 of the Act of Accession imposes the transitional
period only with respect to the first six articles of Regulation No. 1612/68
of the Council, which concern the entry and residence of workers. There is
thus no derogation from the articles of that regulation regarding performance
of work and equality of treatment. Portuguese workers who reside, or have
been authorized to reside, in the other Member States therefore benefit from
those articles.

In the view of the Portuguese Government, those transitional provisions
are accounted for by the concern to obviate any flood of labour towards
certain Member States, which might upset the employment market in those
States. The provision of services and the temporary access of workers for
that purpose cannot have that effect. Workers accompanying the provider of
services return to their Member State of origin after the service has been
provided; accordingly they do not come on to the employment market in the host
Member State. The terms of their employment are, moreover, governed entirely
by Portuguese Taw.

The Commission shares Rush’s view that the application of the French
Code du Travail to its workforce makes the provision of services difficult.
However, it considers that Rush’s argument goes too far, in so far as it
would result, if upheld, in evasion of the transitional provisions of the
Act of Accession. Even where a service is provided, the fact nevertheless
remains that Rush’s employees are workers moving within the EEC; and
Portuguese workers’ freedom of movement is specifically subject to the
transitional conditions.
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In order to reconcile the requirements of the freedom to provide
services with those of the Act of Accession, the Commission considers it
appropriate to rely on the provisions for the 1962 General Programme for the
Abolition of Restrictions on Freedom to Provide Services. The second title
of that programme refers to the abolition of restrictions on entry, exit and
residence, which are liable to hinder the provision of services by the
provider'himself or by specialized workers or by staff possessing special
skills or holding positions of responsibility accompanying the person
providing the services or carrying out the services on his behalf. When that
programme was adopted, the same type of problem as the one at issue in this
case could have arisen, in so far as the free movement of workers and of
services had not yet been established.

The objective criterion of employees occupying confidential posts and
having specialist qualifications is such that services can be freely provided
whilst at the same time account is taken of the transitional provisions of the
Act of Accession. That criterion, which is also defined in another context
by the annex to Regulation No. 1612/68, should be appraised in relation to the
nature and the type of the services in question.

In those circumstances, the Commission suggests the following answers
to the first and second questions submitted by the national court:

"The provisions of Community law on freedom to provide services (Article
59 et seq.) prohibit a Member State other than Spain or Portugal from
disallowing, whilst the service is being provided, the entry or
residence of the employees of a supplier of services who come in
particular from Portugal in order to carry out a service on behalf of
the supplier of services established in Portugal or to accompany the
latter for the purposes of the provision of the service, provided that
those employees occupy posts of a confidential nature with the supplier
of services or are to be regarded as specialized workers.

On the other hand, in view of the transitional provisions of the Act
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concerning the conditions of accession of Portugal and adjustments to
the Treaties (Articles 215 and 216), the same provisions (on the freedom
to provide services) do not mean that, except in the circumstances
described above, a Member State other than Spain or Portugal in which
the service is provided cannot, until 31 December 1992, deny entry into
and residence in its territory to employees, in particular Portuguese
employees established in Portugal, even for the purpose of a temporary
stay for the provision of services, provided that those employees do not
hold posts of a confidential nature with the supplier of services and
cannot be regarded as specialized workers.

The conditions referred to in this question, concerning the requirements
of the Member State in which the service is provided, may be allowed
under the above-mentioned transitional provisions of the Act of
Accession (until 31 December 1992), provided, of course, that those
requirements are applied to those Portuguese employees-of the supplier
of services who do not hold posts of a confidential nature and cannot
be regarded as workers with specialist qualifications”.

2. The third question

Rush and the French and Portugquese Governments consider that an answer

to the third question is not relevant to the outcome of the main proceedings.
The Annex to Regulation No. 1612/68 relates only to the operation of intra-
Community clearing-house machinery for the posts referred to in Articles 15
and 16 of that regulation with respect to nationals of non-member countries.

The Portuguese Government also observes that the application of the
criteria set out in the Annex to workers of a Member State who cross a
frontier in order to provide a service would constitute a restriction of the
rights conferred by Articles 59 to 66 of the Treaty.

The Commission considers, on the other hand, that the definitions of the
terms “"specialist” and "confidential nature of the post" given in the Annex
make it possible to define the criteria which it proposes for reconciling the
freedom to provide services with the transitional provisions of the Act of
Accession. In the present case, those terms cover works superintendents,
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team leaders and the operators: of particularly complex machines.  The
Commission considers that, subject to a case-by-case appraisal of the facts
by the national court, the criteria of workers with "specialist
qualifications® or holding posts of a nconfidential nature" as used in the
General Programme for the Abolition of Restrictions on the Freedom to Provide
Services and the Annex to Regulation No. 1612/68 must be clarified having
regard to the nature and intrinsic characteristics of each type of service
provided. However, the criteria must include in any event, for persons
occupying posts of a confidential nature, the principal executives of the
undertaking providing the service and, for specialized workers, persons with
qualifications which are of a high level or are in short supply and relate to
a task or trade that calls for special knowledge.

/S2/T. Koopmans, Judge-Rapporteur
JFIN/
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