
COMMISSION 
OF THE EUROPEAN 
COMMUNITIES 

Directorate-General 
for Internal market and Industrial affairs 

CC0/91/19 (Rev. I) 

Comite consultatif pour 
I 'ouverture des marche$ pub I ics 

Advisory Committee on the 
Opening-up of Pub I ic Procurement 

Beratender AusschuB fiir' die Offnung 
des offentl ichen Auftragswesens 

Brussels, 15 March 1991 

CC/91/15 (Rev. I) 

Comite consultatif 
pour les marches pub I ics 

Advisory Committee 
for Pub I ic Procurement 

Beratender AusschuB fiir 
offentl iches Auftragswesen 

JURISPRUDENCE 

OF THE EUROPEAN COURT OF JUSTICE 

ON THE APPLICATION 

OF THE DIRECTIVES 

ON PUBLIC PROCUREMENT 

* * * * * * * * * * 

EDITION: ~CH 1991 

Rue de Ia Lol 200, B 1049 Bru~sels. 
Telephone: direct line 23 ..... standard 235 11 11 Telex: COMEU B 21677 Telegraphic address: COMEUR Brussels 



COMMISSION 
OF THE EUROPEAN 
COMMUNITIES 

Brussels, 15 March 1991 

Directorate-General 
for Internal market and Industrial affairs 

CC0/91/19 (Rev. I) CC/91/15 (Rev. I) 

Com 1 te consu 1 tat If pour 
l'ouverture des marches publics 

Comlte consultatif 
pour les marches pub I lcs 

Advisory Committee on the 
Opening-up of Public Procurement 

Advisory Committee 
for Public Procurement 

Beratender AusschuB fUr die Offnung 
des offentllchen Auftragswesens 

Beratender AusschuB fUr 
offentllches Auftragswesen 

Affair 

Affair 

Affair 

Affair 

Joint 
Affairs 

Affair 

Affair 

Affair 

Affair 

Affair 

Affair 

Affair 

Affair 

JURISPRUDENCE OF THE EUROPEAN COURT OF JUSTICE 
ON THE APPLICATION OF THE DIRECTIVES 

ON PUBLIC PROCUREMENT 

----------
EDITION: MARCH 1991 

76/81 art. 171 ("Transporoute") 

10/76 CCE versus Italy (Works Directive) 

274/83 CCE versus Italy (Works Directive) 

199/85 CCE versus Italy (Works Directive) 

27/86 ] 
28/86 art. 177 ("Bel I ini and others") 
29/86 

45/87 - R CCE versus Ireland ("Dundalk") 

45/87 CCE versus Ireland ("Dundalk") 

31/87 art. 177 ("Beentjes .. ) 

103/88 art. 177 ("Fratel I i Costanzo") 

194/88 - R CCE versus Italy ( .. Spezia") 

C-3/88 CCE versus 1 taly (Supplies Directive) 

C-21/88 art. 177 (Du Pont de Nemours Ita 1 ia) 

C-113/89 art. 177 (Rush Portuguesa) 

Rue de io Col 2oo. 8 - 1649 Brussels. 

-pages 

1 

13 

19 

31 

55 

107 

113 

161 

187 

223 

235 

263 

293 

Telephone: direct line 23 ••••• standard 235 11 11 Telex: COMEU B 21877 Telegraphic addreaa: COMEUR Brussels 





of 13 july 1961 in joined Cases 2 and 
3/60 Niederrheinsche Bergwerke AG v 
High Authority [1961] ECR 133; 
judgment of 23 April 1956 in Joined 
Cases 7 :and 9/54 lnd11stries Siderurgigues 
Lu.\·embo,rgt>oist•j \' 1/igh A11thority 
[1956] ECR 175; judgment of 14 
December 1962 in Joined Cases 46 and 
47/59 Meroni \' High Authority [ 1962) 
ECR 411; judgment of 2 July 1974 in 

Case 175/73 Union S)7Ulicale. MIISSIJ ~ 
Kortner v Council [1974] ECR 917).!tl' 
have no doubt that this is such a case;! 
for which, if I am right, there are ng 
precedents and which the Commission 
itself, in the or:al procedure, described as, 
.. a case involving exceptional legal 
difficulties... I think therefore it appro.-l 
pri:ue to m:ake :an order that the pa.ni_es:. 
should be:ar their own costs. 

4. In conclusion, therefore, I propose that the Coun should declare that th~ 
action has lost its purpose and that the panies should bear their own costs ... 

... (1 

~Niei"-r";;;;r-Ii 1c e-oci~"l­
l 0 FEBRUARY 1982 I 

SA T ransporoute et T ravaux 
v Minister of Public Works 

(reference for a preliminary ruling 
from the Conseil d'Etat of the Grand Duchy of Luxembourg) 

(Freedom to .. provide services- Directives on· public works contracts) 

Case 76/81 

·1. Freedom to provide services - Coordination of proC£•dzm:s jiJr the tt7J.·,mi <~/ publi( 
works contracts - Proof of tenderer's good standhrg ,-md qu;z/~tic,1ticHi! -· 
Requirement of an establishment permit - Not pemtissible 

(EEC Treaty, Art. 59; Council Directive 7/1305, Arts. 23 to :!.6) 

,2. Freedom to provide services - Coordination of proced11res for tbc cz•u.:ard of publir 
· .. works contracts- Abnonnal(v low tender- Obligations of the a11thority ,zwardinx 
:the contract 

(Council Directive 7/1305, Art. 29 (5)) 

1. Council Directive 71/305 must be 
interpreted as precluding a 1-.lember 
State from requiring a tenderer in 
another Member State to furnish 

·proof by any means, for example by 
an establishment permit, other than 
those prescribed in Articles 23 to 26 
of that directi,·e, that he satisfies the 
criteria l:aid down in those provisions 
and relating to his good standing and 
qualification. 

~: I - Lancuagc ui t'•r Ca•r l'r.-n.:h 

The result oi that interpretation lll dw 
directive is also in confonnit,· with tlu.· 
scheme of the Treaty j)ro,·i .. tt'll\ 
concerning the provision of st·rYtee). 
To make the provision of sen·ice' in 
one A1ember State bv a contra\:tor 
established in another' ~temhcr State: 
conditional upon the pt.)'>St·s .. ion ('f an 
establishment permit in tlw iint Statt· 
would be to dcpri\'t· :\rtidt· Sll oi tht· 
Treaty of all eftc.-l.."tin·nc:~s. the 
purpose of th.:tt articlt· hc·m1~ prl'ci,t·h 
to abolish rt·strictiom l'll tlw irn·d, 'Ill 
to provide SC"n·iccs h~ penon' who 
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are not established in the State m 
\\·hich the service is to be provided. 

2. _When in the opinion of the authority 
awarding a public works contract a 
tenderer's offer is obviouslv ab­
normallv low m relation t~ the 
transact}on Article 29 (5) of Directive 

In Case 76/81 

711305 requires the authority to~ 
from the tenderer, before coming~~ 
decision as to the award of the~ 
contract, an explanation of his pricesl 
or to inform the tenderer which of his;~ 
tenders appear to be abnormal, and tO~~ 
allow him a reasonable time within' 
which to submit further details. -

REFERENCE to the Coun under Ar:ide 177 of the EEC Treaty by the 
Comite du Contentieux du Conseil d'Etat [Judicial Committee of the State 
Council] of the Grand Duchy of Luxembourg for a preliminary ruling in the 
action pending before that tribunal. between .. : .. 

SA TRA!':SPOROUTE ET TR.·\ \".-\CX, Brussels, 

and 

THE MINISTER OF Pusuc WORKS, Grand Duchy of Luxembourg, 

on the interpretation of Council Directive 71 I 304 of 26 July 1971 concemingi, 
the abolition of restrictions on freedom to provide services in respect of; 
public works contracts and on the award of public works contracts to con-J 
tractors acting through agencies or branches, and Council Directive 71/305~, 
of the same date, concerning the coordination of procedures for the award 
of public works contracts (Official Journal, English Special Edition 1971 (II);· 
p. 678 and p. 682), .~ 

THE COURT 

composed of: G. Bosco, President of the First Chamber, acting as President, 
A. Touffait (President of the Third Chamber), P. Pescatore, Lord Mackenzie' 
Stuart, A. O'Keeffe, T. Koopmans, U. E''erling, A. Chloros and F. Grevisse~~ 
Judges, 

Advocate General: G. Reisch! 
Registrar: A. Van Houtte 

gives the following 

418 

TRANsroRotrrE' ;··wr~~rsrEitoF rusac-woii\:s 

JUDGMENT 

Facts and Issues 

-:;fhe judgment making the reference and 
~e- observations submitted pursuant to 
Anide 20 of the Protocol on the Statute 
~-of the Coun of Justice of the EEC may 
\:be summarized as follows: 

Ari1de 32 of the GrarH!~Dl)<:~~t:R$U:~;:;:_~-;~~:" :. 
latioJ:LQL6 November l97-l: -- - - -

·'' \l- Facts and procedure 
·-I: 
,'!1 

As a result the Minister of Public Woi-ks -
of the Grand Duchy of Luxembour,g 
awarded the contract to a consortium~~of 
Lu-xembourg contractors- -whose tender 
was considered as being e\.·onomicaUy 
the most advantageous. 

·fu response to a notice of invitation to Transporoute sought- to- havt> the 
~ii~er issued on 2 March 1979 by the decision annulled by the . Comite ___ _g_u ____ .. 
~Administration des PontS et Chaussees -. Coritemieux du Conseil d'Et:u Uudicial 
![Bndges and Highways Authority] of Committee of the State Coun~iiJ. In 
kf#~: ·~ G~nd Duchr of Luxembourg suppon----of -m-- c:applica~i?n it plead.~~L 
~ISg!lcernmg a secuon of the Arion infringement of the prons10ns ofC01.~nc11 _ 
~motorway SA Transporoute et Travaux Directive 71/305. in particular Anrcle-s 
;'(neteinafter referred to as "Trans- 24 and 29 (5) thereof. Article 24 prt)vides 
poroute"), a company incorporated that: 
~~der Belgian law, submitted the lowest 
~nder. 
;;:!; 
!rr.he· tender was rejected by the Minister 
of Public Works of the Grand Duchy of 
C:.fucembourg for the following r('asons: 

~;Transporoute was not in possession of 
S~Lthe Government establishment permit 
7~~: provided for in Anicle l of the 
. .-Reglement Grand-Ducal (Grand­
' Ducal Regulation] of 6 November 
>t974 on (1) the drawing up of a list 

of the general specifications applicable 
to public works and supply contractS 

.;:for the State; (2) the determination of 
'· the powers and modus operandi of the 

adjudication panel for tenders 
(Memorial (Gazette] A, 1974 p. 1660 

·. · et seq.) 
! ··.:. 

. 2 .. Some of the prices in Transporoute's 
tender were considered to be 

. •· abnormally low within the meaning of 
the fifth and sixth par4graphs of 

"Any contractor wishing to rake pan in 
a public works contract may be 
requested to prove his enrolment in the 
professional or trade register under. the. 
conditions laid down by the laws of the 
Community country in _ ~·hich he is 
established: in Belgium, the registre du 
commerce - Handelsregistcr; in 
Germany, the Hande/sregistcr and the 
Handwerksrolle; in France, the registre d11 
commerce and the repertoire des mhiers; 
in Italy, the Registro della Camera di 
commercia, industria, agricoltura e arti 
gianato and the Registro delle commissioni 
provinciali per l'artigianato; in Luxem­
bourg, the registre aux firmcs :tnd the rol·~ 
de Ia Chambre des metiers; Ill the 
Netherlands, the Handelsrcgister." 

Article 29 (5) provides: 

"If, for a given contract, tenders are 
obviously abnorm:athr !ow in relation to 
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the transaction, the authority awarding 
contr:u.·ts shall examine the details of the 
tenders before deciding to v.·hom it wlll 
~ward the contract. The result of this 
n::unin;Hion .. h:llt he.· t:lkt"n into :l<."counl. 

For this purpose it shall request the 
tenderer to furnish the necessary expla­
nations ~nd, where appropriate, it shall 
indicate which parts it finds unac­
ceptable. 

If the documents relating to the contract 
provide for its award at the lowest price. 
tendered, the authority awarding 
~ontracts must justify to the Advisory 
Committee set up by the Council 
Decision of 26 July 1971 the rejection of 
tenders which it considers to be too 
low." 

In the course of those proceedings, by 
judgment of 11 March 1981, the <;omite 
du Contentieux of the Conseil d'Etat of 
the Grand Duchy of Luxembourg 
rdc.·r,rcd the.· following questions to the 
Court of Justice for a preliminary ruling: 

" I. Is it contrary to the provas1ons 
of Directives 711304/EEC and 
711305/EEC of 26 July 1971, in 
particular those of Article 24 of 
Directive 71/305, for the authoritv 
awarding the contract to require as a 
condition for the award of a public 
works contract to a tenderer 
established in another Member State 
that in addition to being properly 
enrolled in the professional or trade 
register of the country in which he 
is established the tenderer must be 
in possession of an establishment 
permit issued by the Government of 
the Member State in which the 
contract is awarded? 

2. Do the provisions of Article 29 (5) 
of Directive 711305/EEC require 
the authority awardig the contract to 
request the tenderer whose tenders, 
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in the authority's opinio1j, . · ···~. 
obviously abnorl1\311y low in •· · 
to the transaction, to furnish ~ 
nations for those prices befol 
investigating their composition anCl' 
deciding to whom it will award ~~ 
contract, or do they in such circum~·· 
stances allow the authori aw · · · 
the contract to decide w~ether it1 · 
necessary to request such expli 
nations?,. · .-

The judgment making the reference m 
lodged at the Court Registry on 7 A:l?t.Ul. 
1981. .. 

The plaintiff in the main action ha~·-_:· ; 
been declared insolvent by the Trib .... .., 1 

de Commerce [Commercial Co · . 
Brussels, on 30 April 1981, its liquida·-· 
were given leave to continue the ~ 
action by an interlocutory order of*'­
Comite du Contentieux dated',I~ 
October 198 L -- :•· ·· 

Pursuant to Anicle 20 of the Protocolp~ 
the Statute of the Court of Justice of~ 
~E<; observations were submitted bY:,, : 
hqu1dators of SA T ransporoute : ':e.t( 
T rav.aux, the company in liquida~~9._lf f 
represented by Y. Hannequart of.·~ 
Lie~e Bar; by the defendant in the lliain,J 
acuon, represented by J. Welter of:th~~ 

Luxembourg Bar; by the Comm.issi_o::.~.f-· the European Communities, represented 
by R. Wagenbaur, Legal Adviser, a ·· ' 
as Agent;· by the Government of 1 tlie~ 

Italian Republic, represented :;~. :_ ..... 
Agent, A. Squillante, and by G. .' ., · 
State Advocate; and by the •• " 
Government, represented by its Aid!; 
W. Collins, Director of Administration.~;l' 

' 
On hearing the report of the Judge.:­
Rapporteur and the views of the_ 
Advocate General the Coun decided to' 
open the oral procedure without· any; 
preparatory inquiry. 

TRANSPORO' rn- ~ --~rt'fi.r{Sfitfof' PmsLl&wo""'-:r 

~~-- Written observations sub­
mitted pursuant to Article 
20 of the Protocol on the 
Statute of the Court of 
Justice of the EEC 

10.475, SA SHV Belgi11m \' La Maison 
/deale et Societe Nationale du l.ogement). 

If.;~ Observations s11bmitted by the 
· p/4intiff in the main action 

'f!$~ plaintiff i!l the main action considers 
:that the requarement of a "Government 
r~blishment permit" under the rules in 
~force· in the Grand Duchy imposes on 
:~dertakings from other Member States 
~~L!condition over and above .those laid 
aown in Articles 23 to 26 of Directive 

_ Jil1305. This constitutes an infringement 
;~Qf 'Article 28 (4) of that directive, 
Il!-~_ccoiding to which only. the conditions . 
~p~vided for under Articles 23 to 26 may 
"be:unposed. 

-~ . those provisions are, according to 
r~e··. :plaintiff, directly and immediately 
~applicable the national court is bound, in 
~ev{. of the fact that they take 
::precedence over national law, to give to 

l
inem full effect by refraining, where 

.. ~ssary, from applying conflicting 
O'Yisions of national law. 

~~; regards · Anicle 29 (5) of Directive 
~~J(305, a literal interpretation of that 
·\p,~Qvision leaves no room for doubt. 
R4ore rejecting tenders which are 
~-(ls>PDally low the authority awarding 
rtlle contrac;tS must request the tenderer 
\to-:=furnish the necessary explanations. 
~fallure to comply with that obligation 
•means that the decision of ·the 
t~ntracting authority contains a defect of 
substance for which that authority is 
~Uable. In any event the Belgian Conseil 
;d~ttat [State Council] held that this was 
'_so·in a judgment of 27 June 1980 (No 

B - 0/Js,·,..v.ztio" (~{ t/.c .J,:f;.,.J,mt ;, tht· 
main ac:tiun 

The defendant in the main action points 
out that the contested n:nitu1al provi!>illri 
does not distinguish between tenderers 
on the basis of their nationalitv. The 
"establishment permit", which is 
governed by the rules laid down in the 
Law of 2 June 1962 establishing the 
requirements lor admission to and the 
exercise of certain professions and trades 
and those relating to the establishment 
and operation of undertakings (Con­
solidated text of 1 November 1975, 
Memorial [Gazette]:\. 1975 p. 152.1 et 
seq.), is intended to guarantee a sound 
basis for the activities for whid1 it is 
required by making the gram of a permit 
subject to proof of the qualifi~atilms and 
good standing of those: who obtain it. 
That requirement complit.·' with :\rtu.:k· 3 
of Directive 71/304. !\\ore: panind.:uly, tl 

does not constitute an obstacle for 
nationals from the other Member States. 
The permit is issued on a simple written 
request accompanied by documents 
showing proof of professional or trade 
qualifications (copit.·s of degree certi­
ficates and cqurse diplomas) and good 
standing in the profession or trade 
(extract from judicial n:cords an.d 
attestations as to integrity). If the 
application . is made on behalf of a 
company the documents must relate to 
those who run it. ln addition an 
administrative charge of l.FR 500 is 
payable. 

The time required for obtaining o;uch ;; 
permit is from two to thret• wet"ks an' 
may be reduced in cases of urgency. It i 
possible, moreover, to ~ubmit an ad\•anct 
application, and in any ca~c: where puhlit 
works contracts art· conl..'erned th• 
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permit is required when the award is 
made, that is to sav, sevt>ral weeks after 
the opcnin~ of tcrH.icrs, which itself takes 
place a number of weeks after publi­
cation of the notice of im·itation to 
tender. ThC" Luxembourg legislation on 
establishment permits should be 
considered, according to the defendant 
in the main action. as a "loi de police et 
de surete"' [Law embodying a series of 
regulatory and safeguard measures in a 
particular field] and more particularly 
as a .. Joi de police economique., 
[Law embodysing economic regulatory 
measures]. The abolition of the 
requirement concerning establishment 
permits for undertakings established in 
other Member States would not onlv 
have the effect of substituting the 
judgment of the authorities in another 
countrv for that of the national auth­
orities; but would, moreover, h:n·e the 
effect of replacing the territoriality of the 
.. lois de police" in this field by 
individuality. That would be to open the 
door to discrimination on the pretext of 
fighting it. Since some infringementS of 
the Law of 2 June 1962 carry penal 
sanctions .1nv distributive or selective 
application -of that Law would, 
moreover, render inoperative the 
principle of equality before the criminal 
law. 

The purpose of Directive 7 i 1305 is to 
bring about the harmonization only of 
the basic . rules concerning public works 
contracts. 

Procedure, including . any requirements 
as to permits, remains the concern of the 
individual .Member State. That is 
expressly confirmed by. Article 2 of the 
directi\·e which states that "in awarding 
public works contracts, the authorities 
av.:arding contracts shall apply their 
national procedures adapted to the 
provisions of this Direcf:fve". 

Furthermore, the establishment permit 
constitutes the equivalent of the list of 
recognized contractors referred to in 

422 
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Article 28 of the directive. In any evcnflt 
by recognizing the right to re~u· ,. 
registration in such a list the dir . · ' 
necessarily and by implication ackno · 
led~es that the f~rmali~ies descr~bed Ui 
Art1de 23 et seq., an parttcuiar An1de 24~ 
are not listed exhaustively. 

'·'t 

As to the duty laici down in Anide 29~· 
(5) of Directi\·e 71/305 to seek expla.: 
nations before rejecting a tender which.is: 
abnormally low, the defendant in th~ 
main action claims that there is no suclt.. 
duty when, as in the present case, tilt 
tender bears no relation to reality. 

In such circumstances it would .bC. .. 
pointless to ask for any explanation. ~ 

C - Obseroations submitted by · ~ 
Commission · 

The first observ~tion made by th~ 
Commission is that the Conseil d'Etacil 
has not considered whether the directiV~~ 
has direct effect and thus appears to •1 
acknowledge that it has such effe~l 
There is_ no need therefo_re forth~ Court,i' 
to go mto that quesuon, whtch tit~; 
Commission considers to be settled. M.i 
any case by the case-law. '' 

As regards the first question, . the.:-· 
Commission discusses in turn wheth#.il 
the requirement of a "Government:\ 
establishment permit" is compatible withf 
the general scheme of Directive 71/305,: 
whether that requirement may be, 
considered to be a "restriction" within· ' 
the meaning of Article 59 of the Treaty:· 
and Directive 71/304 and, lastly, the 
effect which should be given to Articles: 
24 and 28 of Directive 71/305 in the 
context of the proceedings p~nding.· 
before the Luxembourg Conseil d'Etat. t 

On the subject of the compatibility of the 
permir requirement with Directive 
71 I 305 the Commission takes the view­
that the requirement is additional to 
those mentioned in the directive, whereas 

.... tUet!HvOU'ft'\-f,.lffii~F,'tJM.tC"YY'ltKS-

~th the general logic of Articles 20 to 
'l8 and certain indications· in the text, 
!C$pecially in Articles 20, 23 and 27, 
'indicate that the list of forms of proof 
(documents, statements etc.) which 
t~.~~ertakings may be required to furnish 
is . an exhaustive one. It therefore 
'r:oricludes that the Government establish­
~ent.permit required by the Luxembourg 
Minister of Public Works is incompatible 

~ ~ip the provisions of Directive 71/305. 

'~ .. 

1
A.s to whether there may be said to be a 

?'restriction" within the ·meaning of 
fArticle 59 of the Treaty and Directive 
(~.71/304, th~ C~mmission refe~s t~ Article 
'ti3:·(1} of Dtrecuve 711304 whtch mdudes 
(Wider! "restrictions" those "practices 
,!which, although applicable irrespective of 
ifnationality, none the less hinder 
\j;exclusively or prinicpally the professional 
s:or trade activities of nationals of .. other 
,...Member States". In the Commission's 
·r;view the requirement of a "Government 
[~eStablishment permit" is precisely the 
lfkjnd of restriction envisaged by that 
J~finition. It contends that contractors 
~~blished in Luxembourg pursue their 
\Professional and trade activities covered 

1~by such a permit whereas those not 
''established in the country, !lnd that 
_;means principally foreign contractors, 

must apply for the permit even if they 
.Wish to participate only once in a public 
·works contract in that State. 

purpose of that anide is to bring about 
some measure of coordination bctwC"c.-n 
the n~tional prov1s1um (Unl·('nun~ 

"official lists of recognized contractors 
and that such lists are to constitutc, for 
the authorities of otlu·r \lcmhcr Statt·~ 
awarding contracts, a presumption ~)f 
suitability in relation to certain criteria 
for selection on a qualitative ba!lis 
contained in Article 23 of the din·l'ttn·. 
which broadly corresponds to what is 
known as the "good standing" of an 
undertaking. 

Since obtaining the GlwernnH.·nt 
establishment permit required 1n the 
Grand Duchy depends s0lely on 
evidence of the good standing of the 
undertaking it is apparent that in fan the 
establishment permit has the \:lffit" 

function as the certificate of registratillll 
referred to in Article 28 of Dire~-tin: 
711305. In the view of the Cornmissit)n 
this confirms that the requirement of 
such a permit constitutes :1 prnhihitnl 

restriction. 

The Commission considers that thae can 
be no reason for doubt so far :ts the 
second question is concerned. Article 29 
(5) requires the authority awarding 
contracts to request explanations before 
it rejects a tender which is abnormally 
low. 

:.Lastly, the Commission's opinion as to 
the scope of Articles 24 and 28 of 
Directive 711305 is that Artide 24 is 
intended to enable the authorities in the 
country where the service is provided to 
ensure that . the undertaking is enrolled 
on the professional or trade register in 
the country in which it is established, 
and is not relevant in the context of this 

In conclusion the Commission suggests 
that the Court reply to the questions 
referred to it as follows: 

I. Directive 71/305/FEC: rnu\l he 
interpreted as meaning th:tt 1t 1\ 

incompatible with the din·niH· to 

require a contractor established m 
another Member State to produce. in ·case. In the case of Anicle 28, however, 

l the Commission points out that the 

423 
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order to be admitted to panicipate in 
public works contracts, a certificate or 
other document not provided for by 
the directi,·e. 

2. Article 29 (S) of Directive 
71/305/EEC must be interpreted as 
meaning th:tt if the authority 
awarding contracts considers the 
tenders fo.r a public works contract to 
be clearly abnormally lo9.· it has a 
duty to request the tenderer to furnish 
explanations of his prices. 

D - Obser;;ations mbmitted by the 
Belgian Government 

The Belgian Government's view on the 
first question is that, although it is not 
aware of the precise scope of the 
Government establishment permit pro­
vided for under Luxembourg legislation, 
if such a permit is intended to constitute 
evidence of enrolment on the trade 
register it is contrary to Article .24 of 
Directi,·e 71 1305. Similary, if it is 
intended to prO\·ide evidence of technical 
ability, it is contrary to Article 26 of the 
directi\'e. If. bv contrast, it is intended to 
establish tht· u.ndataking\ t·conomic and 
financial standing, it might perhaps be 
considered to be one of the "other" 
refe~ences mentioned in Article 25 of the 
directive. 

As to the second question, the Belgian 
Government is of the opinion that Article 
29 (5) of Directive 711305 makes it the 
duty of the administration to seek expla­
nations from tenderers where prices are 
not normal. 

424 
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E - Observations submitted 
Italian Government 

by th_t:\ 

As to the first question, the Italian~ 
Government takes the view that the· 
conditions laid do9.•n in Anicles 23 ~ 
26 of Directive 71/305 are liStMl 
c:~hau~tively save in so ~ar as evi~ence:~ 
fmancaal and economtc standing ~ 
tt.'chnical ability on the pan of ~ 
contractor wishing tO participate in tJie,A 
public works contract is concerned. Thg.· -.· 
is apparent both from the purpose of . ' 
directive and from the wording of. . 
Articles 27 and 28 ( 4) thereof. There(o~~-­
the requirement of an establishme~tt 
permit is incompatible with Directi'!'~ 
711305 even if the permit is also req_uire41 
of contractors 9.·ho are nationals of tha~~ 
s~re. . 

As to the second question, the ltali~) 
Gov~rnm~nt conside~s that Article 29. (5Bt 
of Darecuve 71/305 •mposes on the auth;:t 
orities awarding contracts a duty· tOj 
request explanations from any tenderef~i 
who submits an abnormally low tendei&~ 
before the tender is rejected. .,_:" 

III - Oral procedure 

At the sitting on i 7 November 1981 o~r 
argument was presented by th~! 
followings: Y. Hannequan, of the Liege1 
Bar, for SA Transporoute et Trava~;i 
jean Welter, of the Luxembourg Bar, fo,.i. 
the Minister of Public Works of the;:~ 
Grand Duchy of Luxembourg; G. Ferri, 
Awocato dello Stato [State Advocate],.; 
for the Government of the Italian;., 
Republic; and R. Wagenbaur, Legali 

,·p_~~-5POROt:TE \ MiNtSTF.R OF 'PUitit"VO~~~~· 

;Adviser acting as Agent, for the 
.,.Commission of the European Com-
munities. 

The Advocate General deli,·ered his 
opinion at the sitting on 13 January 
1982. 

Decision 

.By judgment of 11 March 1981 which was received at the Court on 7 April 
i)981 the Comite du Contentieux du Conseil d•E.tat Uudicial Committee of 
(the State Council] of the Grand Duchy of Luxembourg referred to the Court 
':for a preliminary ruling under Article 177 of the EEC Treaty two questions 
_'~ncerning the interpretation of Council Directives 711304- and 711305 l)f 26 
:!July 1971 concerning, respectively, the abolition of restrictions on frccdom to 

'-provide services in respect of public works contracts and on the award of 
'-=_public works contracts to contractors acting through agencies or branches 
·(Official Journal, English Special Edition 1971 (II), p. 67B), and the Cl)l)rdi­
hation of procedures for the award of public works contracts (idem. p. bl'2). 

The questions arose in the course of a dispute tht· origin of which b~ tn ;l 

notice of invitation to tender issued by the Administration des l\)IH.., et 
; <;:haussees [Bridges and Highways Authority] of the Grand Duchy of l.uxem­
~burg, in response to which SA. Transporoute et Travaux (hereinafter 

;referred to as "Transporoutc"), a company incorporated under Belgian law. 

~ad submitted the lowest tender. 

The tender was rejected by the Minister of Public Works because Tr:-tns­
poroute was not in possession of the Government establishment pl·rmit 
required by Article 1 of the Rcglement Grand- Duc:1l (GrarH.I- Dut'.d Rq~u­
lation] of 6 November 1974 (Memorial [Gazette] A. 1974, p. l66C ct scq.J 

. and because the prices in Transporoute's tender \Vere considered by the 
'-Minister of Public Works to be abnormally low within the meaning l)f the 

fifth and sixth paragraphs of Article 32 of that regulation. As a result. the 
Minister of Public Works of the Grand Duchy of Luxeinbour~ :tw:trdt·d the 

·:contract to a consonium of Luxembourg contranors who'c 1c11dn w:t' 

i considered to be economically the most advantagcou~. 

:.=Transporoute brought an action before the Conseil d•E.tat for the :1nnulment 
''of the decision. In support of its application it contended inter alia that the 
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reasons given for rejecting its tender amounted to an infringement 6t 
Council Directive 71/305, in particular Articles 24 and 29 (5) thereof. 

C,>miJcring th:u the.- dispute.- thus raised questions concerning the interpret: 
ation of Communitv bw, the Conseil J•Etat referred to the Court for a~, 
preliminary ruling t.wo questions concerning the interpretation of Council~ 
Directi\·es 71/304 and 71/305. 

First qut•stion 

The firs't question asks whether it is contrary to the provisions of Council 
Directives 71 I 304 and 71 I 305, in particular those of Article 24 of Directiv~ 
711305, for the authority awarding the contract to require as a condition. f.or' 
the award of a public works contract to a tenderer established in anoth~t 
Member State that in addition to being properly enrolled in the professional~· 
or trade register of the country in which he is established the tenderer mus( 
be in possession of an establishment permit issued by the Government of the~~; 
Member State in which the contract is awarded. 

Directives 71/304 and 71/305 are designed to ensure freedom to provid~. 
services in the field of public works contracts. Thus the first of thos~~ 
directives imposes a general duty on Member States to abolish restrictions on: 
access to, participation in and the performance of public works contracts and: 
the second directive provides for coordination of the procedures for the~ 
award of public works contracts. 

In regard to such coordination Chapter I of Title IV of Directive 71/305 is 
not limited to stating the criteria for selection on the basis of which con~ .· 
tractors may be excluded from participation by the authority amending the 
contract. It also prescribes the manner in which contractors may furnish 
proof that they satisfy those criteria. 

Thus Article 27 states that the authority awarding contracts may invite the 
contractor ro supplement the certificates and documents submitted only 
within the Jim1ts of Articles 23 to 26 of the directive, according to which 
Member States may request references other than those expressly mentioned 
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-'A.~the directive only for the purpose of assessing the financial and economic 
{~~ding of the contractors as provided for in Article 25 of the directi\"e. 

~;Since the establishment permit in question is intended. as dw Luxembourg 
~!Government has acknowledged in its written observations, to establish not 
;.the financial and economic Standing of undertakings but the qu:tlifjl·atillnS 
.and:. good standing of those in charge of them, and since the.· exception 
~P.r'Jvided for in Article 25 of Directive 71/305 does not apply, the permit 

;

4

ioi_istitutes a means of proof which does not come within the dl)Scc.l e:ttcgory 
~of those authorized by the directive. _,,. 

q •. 

:J:he Luxembourg Government submits, however, that the grant of an 
;~stablishment permit is equivalent to registration of the contr:t.nor in 
~question in a list of recognized contractors within the meaning of :\niclc 2S 
·~f Directive 711305 and therefore complies with the tt'fms of th.u prm·i .. i\HL 

-IL should be pointed out, in reply to that argument, that t\t n ! i the 
~establishment permit may be equated with registration in an offici:d list t)f 

:~cognized contractors within the meaning of Article 28 of Dircctin., 7 I! 3GS, 
di~r~ .is nothing in that provision to justify the inference that registr:ttion in 
t~~h·a list in the State awarding the contract may be required of contrJ.nors 
established in other ?viember States. 
.1>.:! 

On the contrary, Article 28 (3) entitles contractors registered in an ofiici:tl 
.list in any Member State whatever to use such registration, within the limits 
taid· down in that provision, as an alternative means of proving before the 
:·iuthority of another tvlember State awarding contracts that. the~· satisfy the 
·qualitative criteria listed in Articles 23 to 26 of Directive 71/305. 
;! ~ 

; It:should be noted that the result of that interpretation of Directive 71/305 '' 
i.~· .conformity with the scheme of the Treaty provisions concerning the 
provision of services. To make the provision of sen·ices in nne Membe:· State 
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by a contractor established in another Member State conditional upon the 
possession of an establishment permit in the first State would be to deprive 
:\nidc.· 5'1 tlf du· Trc:aty ,,f :tll cffc.·c:tin·nc.·.s~, dw purpose: of that article being 
precisely to abolish restrictions on the freedom to provide services by persons 
who are not established in the State in which the service is to be provided. 

1s Accordingly. the reply to the first question must be that Council Dire~~. 
71 I 305 must be interpreted as precluding a Member State from requiring ~; 
tenderer established in another Member State to furnish proof by any means~~ 
for example by an establishment permit, other than those prescribed iii 
Articles 23 to 26 of th:tt directive, that he satisfies the criteria laid down in 
those provisions and relating to his good standing and qualifications. 

Second question 

1t. The second question asks whether the provisions of Article 29 (5) of 
Directive 71/305 require the authority awarding th~ contract to request a 
tenderer whose tenders, in the authority's opinion, are obviously abnormally 
low in relation to the transaction, to furnish explanations for those prices 
before investigating their composition and deciding to whom it will awardj 
the contract, or whether in such circumstances they allow the authoritY 
awarding the contract to decide whether it is necessary to request such 
explanations. 

17 Anicle 29 (5) of Directive 71/305 prO\.-ides that if a tender is obviously 
abnormally low the authority awarding the contract is to examine the details 
of the tender and, for that purpose, request the tenderer to furnish the; 
necessary explanations. Contrary to the view expressed by the Luxembourg . 
Gon·rnment, the fact that the provision expressly empowers the awarding 
authority to establish whether the explanations are acceptable does not under 
any circumstances authorize it to decide in advance, by rejecting the tender 
without even seeking an explanation from the tenderer, that no acceptable 
explanation could be given. The aim of the provision, which is to prote~ 
tenderers against arbitrariness on the part of the authority awarding. 
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rcontracts, could not be achieved if it were left to that authority to judge 
whether or not it was appropriate to seek explanations. 

The reply to the second question must therefore he: that whc:n in the npini~.m 
.'of the authority awarding a public \VOrks contract a tendert·r·, ofkr j, 

'obviously abnormally low in relation to the transaction Artidt• 29 15) oi 
I;>irective 71/305 requires the authority to seek from the tenderer. hdort· 

:;eoming to a decision as to the award of the contract, an explanation of his 
•prices or to inform the tenderer which of his tenders appear to be abn,)rrnal. 
and to allow him a reasonable time within which to submit further details. 

. Costs 

The costs incurred by the Government of the Kingdom L)f Belgium, tht' 
Government of the Italian Republic and the Commission of the Euwpc::tn 
Communities, which have submitted observations to the CL)Urt. :tre not 
recoverable. As the proceedings are, in so far as the parties w tht: rn:1in 
action are concerned, in the nature of a step in the a~:tion beiorc: the tl:Hi~)n:ll 
court, the decision as to costs is a matter for that court. 

· ·On those grounds, 

J'HECOURT 

.in answer to the questions referred to it by the Comite du Contentic:ux 1.Ji 

·the Conseil d'Etat of the Grand Duchy of Luxembourg by jugdment of 
:11 March 1981, hereby rules: 

Council Directive 71/305 must be interpreted as precluding a Member 
State from requiring a tenderer in another Member State to furnish 
proof by any means, for example by an establishment permit, other than 
those prescribed in Articles 23 to 26 of that directive that he satisfies the 
criteria laid down in those provisions and relating to his good standing 
and qualifications. 
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When in the opinion of the authority awarding a public works contract a 
tenderer's offer is obviously abnormally low in relation to the transaction 
Article 29 (5) of Directive 71/305 requires the authority to seek from 
the tenderer, before coming to a decision as to the award of the contract, 
an explanation of his prices or to inform the tenderer which of his 
tenders appear to be abnormal, and to allow him a reasonable time 
within which to submit further details. 

Bosco Touffait Pescatore Mackenzie Stuan o~Keeff~ 

Koopmans Everling Chloros Grevisse 

Delivered in open court in Luxembourg on l 0 February 1982. 

P.Heim 

Registrar 

G. Bosco 
i ,.:·: 

President of the First Chambir, 
Acting as Presidenr 

. } 

OPINION OF MR ADVOCATE GENERAL REISCHL 
DELIVERED ON 13 JANUARY 1982 I 

.Hr President, 
Members of the Court, 

In March 1979 the Luxembourg 
Administration des Ponts et Chaussees 
[Bridges and Highways Authority] issued 
a notice of invitation to tender 
concerning works to be carried out on 
the motorway to !\.rlon. Among the 
undertakings participating in this "open" 
procedure within the meaning of Council 
Direnin: 7!/305 was S:\ Transporoute 
et Travaux (hereinafter referred to as 

; - T!'".t:HLt:t": : ... ._,r;- rh-:- G~r..,.:·-
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"T ransporoute,}, a company establis~e.d 
in Belgium, which apparently submitted 
the lowest tender. The contract was · 
awarded by decision of the Ministre des 
T ranux Publics [Minister of Public 
Works] of 7 June 1979, not to Trans-1 
poroute, but to a consortium led by ;ai 
Luxembourg contractor, on the ground'. 
that iu tender was ~he economically most 
advantageous one. 

Tr.lnsporoute contested this decision 
in proceedings which it brought before_: 

~UTT."'v-MlNlSTER'"'OP""PPBl:tC""'»O'K'P..'!>....; 

1 the Luxembourg Conseil d'Etat [State 
Council] in October 1979. Its action was 
principally founded on the complaint 
that the contested decision failed to ha,,.e 
regard to Article 33 (3) of the Reglement 
Grand-Ducal [Grand-Ducal Regulation] 
of 6 November 1974 (on (1} the drawing 
.up of a list of the general specifications 
applicable to public works and supply 
contracts for the State; (2) the determi­
nation of the powers and ·modus operandi 

{of the adjudication panel for tenders), 
·which stipulates that in principle the 
contract must be awarded to the person 
_who has submitted the economically 
~ost advantageous tender. 

In its defence the administration also 
. referred to Anicle 33 of the Reglement 
·;Grand-Ducal according to which 
;-~~tracts may be awarded only to under• 
/takings which. meet the conditions laid 
down in Anicle 1 of the regulation. It 
·pointed out that the fourth paragraph of 
that article provides that foreign under­
takings not established in the Grand 
iDuchy are required to fulfil the same 
:conditions prior to the award of the 

!:contract as those applicable under Article 
~ 1' (1) to national undertakings, "subject 
!~ the o:r·ration of different provisions 
icontaine in international conventions 
!'"d in particular the provisions to be 
'applied pursuant to the Treaty of 
:Rome". Article I (1) provided, however, 
. - and this condition was not fulfilled by 
the plaintiff, which never made the 
appropriate application - that public 
works contracts may only be awarded to 

;undertakings in possession of a valid 
·establishment permit issued by the 
~xembourg Government. 

,;_, 

i: As against that argument the plaintiff 
~ relied on Article 24 of the above-
mentioned Council Directive 711305 

:concerning the coordination of pro­
·~cedures · for the award of public works 
·contraCts, which states: 

•w 

"Any contractor wishing to take pan in 
a public works comr:1ct may be 
requested to prove his <:nrolment in the 
professional or trade register under the 
conditions laid down bv the laws of the 
Community country :n which hr ~~ 
established: in Belgium, the n·gistn· du 
commerce - Hande/sregista ... ·· 

It considers that the certificate of 
registration issued by the Belgian auth­
orities produced by it ought to have been 
accepted by the Luxembourg authorities 
as equivalent for the purposes of :\nide 
1 (4) of the Reglement Grand-Ducal and 
that consequently those authorities 
should not have imposed any further 
requirements on it. 

On the other hand; the defendant 
administration contended that the 
plaintiff's tender could not truthful!~· be 
considered to be economicalk the nHHt 

advantageous one. On tht· ~,.:t)lltLH\. it 
was rightly disregarded bt·c:l.~Jse J 

number of the prices stated in it were 
abnormally low and so unrelated to the 
extent of the works that, since it would 
have been unrealistic to expect the works 
to be carried out faultlessh-, the tendl"r 
had to be considered as inadequate 
within the meaning of Article 3 2 of the 
Reglement Grand-Ducal of 6 No·.-ember 
1974. The plaintiff disagrees and submits 
that the Luxembourg administration has 
disregarded Article 29 (S) of Council 
Directive 71/305 in that respeCt because 
it did not, as is required m the ose of 
abnormally low tenders. request the 
plaintiff to furnish the nt·cessar~· expla­
nations concerning individual item~ in 
the tender and did not mdicatc- whil'f·: 
explanations it found unacceptable. 

By judgment of I I M.arch llJl'i 1 the 
Luxembourg Conseil d'Etat stayed the 
proceedings and rrfe-rrt'd the follo~·ing 

4.H 
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questions for a preliminary ruling under 
.-\rtide 177 of the EEC Tre:ny: 

"1. Is it contrary to the prov1S1ons 
of Directi\·e 711304/EEC and 
7t/3C5/EEC of 26 July 1971, in 
particular those of Article 24 of 
Directi,-e 71 I 305, for the authoritv 
av.:arding the contract to require as a 
condition for the award of a public 
works contract to a tenderer 
established in another Member State 
that in addition to being properly 
enrolled in the professional or trade 
register of the country in which he is 
established the tenderer must be 
in possession of an establishment 
permit issued by the go\·ernmem of 
the ~1ember State in which the 
contract is awarded? 

2. Do the provisions of Article 29 (5) 
of Directive 71 /305/EEC require 
the authority awarding the contract 
10 request a tenderer whose tenders, 
in the authority's opinion, are 
ob"iously abnormally low in relation 
to the transaction, to furnish expla­
nations for those prices before 
im·estigating their composition and 
deciding to whom it will award the 
contract, or do they in such circum­
stances allow the authority awarding 
the contract to decide whether it is 
necessary to request such expla­
nations?" 

~1y opmion on these questions IS as 
follows. 

l. First I must point out that the gram 
of an establishment permit under 
Luxembourg law, which is of crucial 
importance in the main action, and 
which " i" .. urd under tlw ll'rtH~ of a law 
of 2 June l 'l62, which was amended in 
1964, is dependent in the case of under­
takings which are not established in 
Luxembourg solely on an examin:uion of 
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'\lr·hat is referred to as their "good 
standing.. (Anicle 6 in conjunction with 
Article 20 of the said law). For tha~ 
purpose an extract from the "judicii.l 
record.. and proof that no proceeding$ 
for a declaration of bankruptcy have 
been initiated are required. On the other 
hand there is aprarendy no requirement 
concerning proo of qualifications in the 
case of individuals and undertakings who 
are not established in Luxemboucg. 

2. :\s to the first question, which relates 
in particular to Council Directive 71/304 
of 26 July 1971 concerning the abolition 
of restrictions on freedom to provide 
sen·ices in respect of public works 
contracts and on the award of public 
works contracts to contractors acting · 
through agencies or branches (Official 
journal, English Special Edition 197.( 
(II), ( p. 678) and to Council Directiv:{ 
71 I 305 which I have already mentioned! 
and in panicular to Article 24 thereof; 
the following considerations are to be 
taken into account: 

(a) The main question is whether 'it­
may be implied from Council Directive: 
71/305, in particular from Title IV, on 
common rules on participation, and:· 
Chapter I thereof (criteria for qualitative 
selection) that the enumeration which·-it! 
gives of documents and other eviden~-­
production of which may be required i~ 
exhaustive, in the sense that it is not 
rwrmi'isihl<· for national authorities tO 
require further documents and evidence 
even if such requirements are laid down 
in non-discriminatory rules. 

As a general point it has rightly been· 
observed that the intention behind the 
directive is, by coordinating national 
procedures, to remove restrictions and 
<'nsurc the free movement of services in 
the context of the award of public works 
contracts. Not only the spirit of the . 
directive but also the very detailed nawre :· 
of the rules which it contains make it 

clear that the adoption by national auth­
orities of additional and possibly 
.disparate requirements for access to 
·public invitations to tender is 
mcompatible with the directive. 

'! Thus Article 23 of the directive pre-
-scribes in detail conditions under which 
undenakings may be prevented from 
participating. This provision also 
stipulates in very precise terms what is to 

be considered as sufficient evidence in 
. this connection. According to Article 24 
contractors wishing to tender for a 
.public works contract may be requested 

i:~to ~ prove their enrolment in a pro­
~~fessional or trade register subject to the 
~~nditions laid down by the laws of the 
i.Community country in "rhich they are 
!established. Article 25 determines the 
·:~anner in which proof of the financial 
:_ind economic standing of contractors 
;~-yt'ishing to participate is to be furnished. 
~Article 26 does the same in respect of 
:proof of technical abili~">:"- In Article ~8, 
1finally, there are provtsaons concernang 
;the questions how Member States, which 
have- official lists of recognized con­
tractOrs, are to adapt them to the 

!provisions of the directive, what effect 
!certified registration in such a list by the 
Competent authorities has and what 
'~idence may be required before con­
tractOrs of other Member States mar he 
~egistered in such lists. 

-~at Member States may not impose 
additional conditions for participation in 
procedures for tht· award of public 
~.contracts is indicated by. the actual 
t,Wording of the introductory provision of · 
~de 20, which States: 

"Contracts shall be av.·arded on the basis 
of the criteria laid down in Chapter 2 of 
this Title, after the suitahilit\' of con­
tractors not cxdudcd u;,dcr tlH.' 
provisions of Article 23 ha~ bt·en checked 
by the authorities aw:udin~ \.·lmtra.:t~ in 
accordance with the criteria ~._,i l'.._·,)n~._)mil" 
and financial standing and of tel·hm.._·.-d 
knowledge or ability rdurt·d l•' 111 

Articles 25 to 28." 

Quite apart from the wording 0f :\rtide 
20 there is support for the view that the 
list of grounds for exclusion in .\ni,:lt: 2.-:. 
is an exhaustive one in the fact th:n. ii thi' 
v.·ere not the c1se, para~r:tphs 12 l tl' t4 1 
of Anicle 28 would be nH:an1ngln~. 
Those paragraphs st:ne what l·,·idencc is 
to be considered sufficient and it 1s pani­
colarly noteworthy that it ~-lHl~ists in 
every case of certificates and do ... ·umerH<; 
from the panicipant's home cozmtl)', .l!ld 
not documents which Ill' '' l)uld ha\'{· tt' 
obtain in the countrv in wlm·h the 
invitation to tender is- issued. It is :tbl' 
significant that only in .\nick 25 
(dealing with evidence of fin:ln~.-iJ.I .1nJ 
economic standing, which is irrele,ant 
for the purposes of the establishment 
permit under Luxembourg bwl 1s thert· 
mention of the fact that the :\Uthnrilll'S 
awarding contracts must specify what 
references other than those mentil1ncd 
under (a) to (c) are w he produced, 
whereas Article 26, which rq~ui:Hl'' the 
VariOUS Wa)'S ill whid1 Jll\lllf Ill 1("1 h1\11':tl 
ability may be furnished. mcrdy pr•l\'tdc~ 
that the authorities awarding l"ontr:Kts 
are to specifiy in the notice or in the 
invitation to tender whid1 oi the 
references are to be produced. lt is also 
panicularly significant that in Article 27 
authorities awarding comr:Kts are 
expressly directed in regard to invit:nions 
to supplt·mcnt or darifv n·ntiic:11l·'· to 
keep such invitation~ wnl11n da· luuit, ol 
Articles 23 to 26, and that :\niclt· 2s 1 4) 

provides, in regard to the registration of 
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contractors of other Member St:ltes in 
offi~i:tl lists, that no further proofs :and 
statements. may be required other than 
those provided for under Articles 23 
tO 26. 

The Luxembourg Government contends 
that the aim of Directive 71/305 is 
primarily the harmonization of sub­
stantive rules, whereas procedJiral 
questions, as is apparent from the 
preamble and Article 2, may be 
determined by the Member States. The 
Luxembourg establishment permit must, 
however, as it constitutes a formal 
requirement, be assigned to the latter 
category. On the other hand, relying on 
the above-mentioned Article 28 of 
Directive 71/305, it expounds in greater 
detail the view that the establishment 
permit, which is also valid for further 
procedures for the award of public 
works contracts, is nothing more or less 
than the registration in a list referred to 
in Article 28, which precisely in the case 
of Luxembourg has the peculiarity that 
the list is composed of files which are 
published on a monthly basis. 

However, there can be no overlooking 
the fact that, far from preserving 
national procedural provisions intact, 
Article 2 of Directive 71/305 on which 
the Luxembourg Government relies 
provides that in awarding public works 
conuacts the authorities awarding 
contracts are to apply their national 
procedures adapted to the provisions of 
the directive. Furthermore, however it is 
classified, the establishment permit 
clearly belongs to the category of 
documents and other evidence which is 
tne subject of the detailed p:ovisions 
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contained in Article 23 et seq. of th~} 
directive :and which accordingly may no·l 
longer be considered as a matter for thC.; 
Member States. ·· 

On the other hand, so far as Anicle ~§: 
and the official national listS referred Ui: 
therein a~e. c~ncemed, it. is que~tionabl~~ 
whether lt 1s m fact posstble to mterp~~ 
that provision as meanin~ . tha~ Me~~ 
States may make partlClpatton m·u~ 
procedure for the award of a public: 
works contract conditional ' :' 
registration in such a list, thus 
registration mandatory. In my v· 
are good reasons for taking the 
the provision merely creates an 
(one need only consider the rcl~ 
phrase in paragraph (2): "contractori·;.::B 
may"), in other words that 
of the provision is to 
interested contractors the 
producing evidence for the purpose_ sl·O..fl 
the directive. It is quite certain, howet.clil 
that such regisuation may 
required if the conuactor in question:.h#dl 
already been regisu:red in a 
his home counuy; otherwi 
(2) and (3} of Article 28, determining;~'l 
legal effectS of certificates of regisuati<ii 
in official listS of other Member 
would be pointless. Furthermore,!~ 
difficult to maintain that .'U 
establishment permit is an instrument: 
the kind with which Article 28 · · 
concerned. This is so not only for 
external reasons - a number 
establishment permits simultaneously 
hardly be described as a "list" -
because of the fact than an establishm~ 
permit is required for all contractor5,:Jii 
other words not only for tho 
to participate in an award 
and that Luxembourg has 
never communicated to 
States the information 
Anicle 28 (5). The important 
>imply that the grant of an establis~ 

~-

~t: to foreign conuactors depends 
~lely on a test of "good standing". There 
~no· . test of technic:.. I knowledge or 
~~itr,; ,and therefore only specific proof 
l;i:,ijtat; and of the contractor's financial 
t~d lec~nomic standing, make it possible 
,co,rp,articipate in the procedure for the 

i ard;of a public works contract. Hence 
'e·.dtablishment permit alone would not 

BQffice;;,: 

second co~sideration which arises 
with the first question 

Article 59 of the Treaty, which 
to the case-law (Case 33/74 

Henricus Maria van· Binsbergen 
Bedrijfiwreniging voor 

lf!lettudnijwrheid, judgment of 3 
[1974) ECR 1299} has 
icable since the expiry 

Mll9.~ .. ;transitional period and requires 
of restrictions on the 

provide services. It is also 
with Directive 71 I 304, 

:c ._... .. ~ .. -.d 3 of which likewise impose 
~atioQ., to remove such restrictions. 
~~sion expressed the view that 

nent of an establishment 
:or.-:-----· Luxembourg law may quite 

considered as constituting, 
contractors established in other 

restriction of that kind and 
it is also unacceptable by 

_the above-mentioned provisions. 

·.an argument which it is hard to 
r It is irrelevant that Article 1 of 

~eglement Grand-Ducal referred to at 
1ing of this opinion does not 
distinction on the basis of na­

hence does not provide for 
tyninatory treatment within the 

meaning of Article 3 (1) (a) of Directive 
71/304. The point is that Anicle 3 (1), 
which defines the duties of the Member 
States, requires not only the :\bolition u£ 
restrictions which are due to differences 
in the treatment of nationals and 
foreigners, but more importantly, it also 
covers, in subparagraph (c), restrictions 
"existing by reason of provisions or 
practices which, although applicable 
irrespective of nationality, none the less 
hinder exclusively or principally the pro­
fessional or trade activities of nationals 
of other Member States ... ". That the 
establishment permit at issue in this case 
constitutes a hindrance primarily to 
contractors not established in Luxem· 
bourg is, however, scarcely in doubt. 
They must, even to panicipate only once 
in a procedure for the award of a public 
works contract, procure such a 
document and submit themselves for the 
purpose to an administrative procedure 

·conducted by a foreign authority, 
whereas contractors who are established 
in Luxembourg conduct all their normal 
business activities on the basis of such a 
permit so that in their case the restriction 
of its validity to two years has nO! the 
same importance which it has for foreign 
contractors. 

Furthermore, the objection raised by the 
Luxembourg Government to the effect 
that only the fulfilment of simple, not 
particular obstructive formalities is 
required is, in my view, not a valid one, 
Even if one does not take the view th:n 
restrictions on the freedom to provide 
services are abolished irrespective of the 
degree of their se,·erity, one can scarce!" 
maintain that the burdens imposed by th;;: 
requirement of an establishment permit :s 
wholly insignificant and in no way liahk 
to discourage foreign comr:1nors frorn 
participating in procedures for the award 
of public works contracts. 

4?<1 

~ 

~ 
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(c) Finally, reference may be made to 
Anicle 28 of Directive 71/305 which 
concerns the official lists of recognized 
contractors maintained bv the Member 
States. Paragraph (2) of that article 
provides that contractors registered in 
such lists mav, for each contract, submit 
to the authority awarding contracts a 
certificate of registration issued by the 
competent authority. The first sub­
paragraph of paragraph (3) provides that 
certified registration in such lists by the 
competent bodies is to constitute, for the 
authorities of other Member States 
awarding contracts, a presumption of 
suitability for works corresponding to 
the contractOr's classification as regards 
Articles 23 (a) to (d) and (g), 23, 25 (b) 
and (c) and 26 (b) and (d). According to 
the second subparagraph of paragraph 
(3) information which can be deduced 
from registration in official lists may not 
be questioned. The third subparagraph of 
paragraph (3) provides further that the 
authorities of other Member States 
awarding contracts arc to apply the 
above provisions only in favour of con­
tractors who are established in the 
country holding the official list. 

It was submitted in the course of the 
proceedings that such lists are in 
existence bmh in Italy and in Belgium. In 
the latter country registration is covered 
by a law of 14 July 1976 which was 
adapted to the provisions contained in 
the directive and according to which the 
criteria to he met arc precisely those set 
out in the directive, namely those 
concerning "good standing, contained 
in Article 23. It was also submitted that 
the plaintiff in the main action was 
registered in such a list and had 
produced to the Luxembourg authorities 
awarding contracts a certificate of 
registration in accordance with Article 28 
(2) of the directive. 

If that is in fact the case - and it is for 
the court seised of the main action to 
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inquire whether it is - then it is pi~ 
that the generally applicable (that is tO­
say, in the absence of special factors) 
requirement of an establishment permit 
under Luxembourg lav..· the grant of 
which is dependent solely on proof of. : 
the applicant's good standing is not. 
compatible therewith. This state of 
affairs would be contrary to Article 28: 
(3) which states that certified registration: 
in an official list constitutes a 
presumption that the requirements of ·. 
Article 23 (a) to (d) and (g) have been : 
met. It is, moreover, inconsistent with. 
the second subparagraph of Article 28 
(3) according to which information 
which can be deduced from registration~ 
in official lists may not be questioned,: · 
and which states that additional evidence,: 
may be required only with regard to thj:,: 
payment of social security contributions.< 

The plaintiff's registration in an offici~. 
Belgian list and its production of tli:e' 
corresponding ccnificat(~ under Directive 
71/305 is therefore sufficient to entitle it 
to participate in a procedure for the· 
award of a public works contract and­
accordingly there can be no question of 
requiring further documentary evidence\ 
such as the Luxembourg establishmelit. 
permit, covering the same aspects as the1 

certificate. 

3. The second question raised by the~ 
Luxembourg Conseil d'Etat refers ro' 
Article 29 (5) of Directive 71/305, which 
reads as follows: · 

"If, for a given contr.tct, tenders arc 
obviously abnormally low in relation, u;;, 
the transaction. the authority awardingi' 
the contract shall examine the details of•. 
the tenders before deciding to whom iti. 
will av..•ard the contract. The result ofr 
this examination shall be taken int01f 
account. · 

TRANSPOROUTE ,. MINISTER OF PUBLIC WORli.S 

, For this ·purpose it shall request the 
.tenderer to furnish the necessary expla­
nations and, where appropriate, it shall 
indicate which parts it finds unac­
ceptable. 

, 
~ .... 

· The point to be clarified in relation to 
~f:his . question is whether the above 
.provision places the authority anwarding 
,me contract under a duty to seek clari­
'fication from a tenderer whose tender 
·is obviously abnormally low before 
examining the individual items in the 
tender and deciding to whom to award 
-the contract or whether there is a 
·discretion not to apply the provision if 
·:funher inquiries appear to serve no 
~useful purpose. The reason for the 
;·question is that the defendant in the 
~main action based its assessment of the 
plaintifrs tender on Article 32 of the 

' Reglement Grand-DJ4cal of 6 November 
,1974 whereby the above-mentioned 
provision of the directive was supposed 
~.~()be incorporated into Luxembourg law. 
. :According to that article a tender is not 
; 'tO be considered if the price stated 
·therein bears so little relationship to the 
::Works in respect of which tenders are 
invited "qu'il ne permet pas de s'attendre 

. F.sonnablement a une execution impec­
;. eable.. [that faultless execution of the 

:_ work cannot reasonably be expected). 
',Apart from that it is merely provided 

that where a tender appears to be 
· "suspect" or is contested by another 

panicipant the tenderer is to be required 
.;"1 presenter sans retard suivant les 
~·details de son analyse des prix d'unite 
. suivant les elements de calcul du prix de 
~revient enumere a l'article 12 sous 1 a 7 
!ou suivant schema a lui c~m'!'unique par 
de commettant" [to subm1t Without delay 
'the details of his unit price analysis on 

' the basis of the factors to be used in 
j.calculating the cost price which are set 
;·out in Article 12 ( 1) to (7) or on the 
!'basis of a formula communicated to him 
··::by the awarding authority). Since those 

provisions dearly do not reproduce 
exactly the terms of Article 29 of 
Directive 71/305 thl· n:nional court 
wishes to know, apparently (and nghdy) 
on the assumption that that pnwision of 
the directive is directly appliclble and 
takes precedence over national law. what 
direct effect the directi,·e had in thi~ 
regard. 

In my view the very wording of the 
provision which has ht·cn quoted, 
especially the ust• of the: indic;nin· 11\l'\.H.l. 

makes it clear that the authMit ,. 
awarding the contract h:t' a duty t~) 
examine the indicidual complllll'ntll l)f a 
tender before it makes its dccisiom. w 
seek suitable justification fr('m dw 
tenderer, to take the resu it thereof intl) 
account and to indicate which cxpbn­
ations are to be considered to be utut­
ceptable. That is ~he view whid1 ··~~~ 
Belgian Conseil d'Etat appears to ~~· 
taken with regard to l corre~pl)nding 
provision of Belgian b.w :tdl)ptnl in 
implementation of dH.: din:niH· ~:\rudt· 
25 of the Belgian Arrete Royal of 22 
April 1977). On the other hand I do not 
sec how there could be :wv ju~tification. 
founded, for ex!lmple, on. the ~p1rit t)! 

the directive, for drawing a distinction 
between "normal" situations and 
abnormal ones in which it is not 
considered necessary to seek expb­
nations on the ground that the prices 
contained in the tender represent a mere 
fraction of the usual delivery price and 
thus bear no relation to r<~alit\'. In tl11' 
respect it should be rc:nH·mht·r~·d that a 
situation which appears at fint ~ight to 
be abnormal mav create a different 
impression once the actual (ircumstances 
in which a tender is made, known often 
only to the tenderer, come w light. In 
addition, there is no doubt that a 
provision which bys down a duty oi l·an· 
and is intended to prondc: pnKedural 
guarantees for the prote~:tion l'f 
tenderers must be strictly interpreted. 
Unambiguous criteria arc necessary in 
~he interests of leg:~.\ certainty :tnd i~ 
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would therefore scarcely be acceptable if 
they could on occasion be ignored on 
the basis of such vague concepts as that 
of a "normal situation.. or lack of 

relation to reality, which merely• •. :~ 
to converting a clear duty :j" _ 
discretion. , 

4. Accordingly I sugg.est that the reply to the questions referred bY41J 
Luxembourg Conseil d'Etat for a preliminary ruling should be as follow$~11 
(a) 

{b) 

I.t is c~ntrary to _th. e provisions of Directiv~s 71/304 and 71/30~~ •. -.~~~ 
authonty awardmg the contract to requ1re a tenderer establtsH · 
another Member State to be in possession of an establishment"_-·-~, 
issued by the government of the Member State in which the con.'u: 
to be awarded. 

In panicular, no such establishment permit may be required I 
ten~rer is registered in his home country in an official list wi ···­
meaning of Anicle 28 of Directive 71/305 and produces as evi4~t~ 
that cenificate of registration in accordance with Anicle 28 (2) ·_ - ~ 
directive which raises a presumption that the conditions upon w.6i 
grant of an establishment permit depends have been met. -

(c) Article 29 (5) of Directive 71/305 requires the authority awardinl 
COntract tO request the tenderer whose tender, in the authority's Op~ 
is obviously abnormally low in relation to the transaction, to fU_ 
cxplamations for his prices before investigating their composi.~9Q' 
deciding to whom the contract shall be awarded. 
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JUDGMENT OF THE COURT (SECOND CHAMBER) 
11 FEBRUARY 1982 1 

Chem-Tec B. H. Naujoks 
"'v Hauptzollamt Koblenz 

(reference for a preliminary ruling 
from the Bundesfinanzhof) 

. (C<?mmon Customs Tariff- Adhesive strip or glue) 
!(J'" •I! . 

Case 278/80 

·'Customs Tariff- Tariff headings - "Prepared glues" and "Products H•itable 
~ ues" within the meaning of heading 3 5.06 - Concept - Adhesi't'C paper 
of unvulcanized synthetic rubber- Inclusion - Classification of prod wet In 

.'H.06 B - Conditions - Package for sale by retail 1wt t•xa·t·dw.~ c1 net 
leg - Indication specifying use - Limits 

~! 

keading_ 35.06 of the Common 
lis Tariff must be interpreted as 

~')i'cluding a product described as 
strip, or as "strip, 

synthetic rubber" 
spool and consisting of 

adhesive strip and a 
(treated with silicone) 

the adhesive strips which 
rolled up and which is used 
way that the paper strip is 

and therefore does not 
when the double-sided 

strip is applied. 

"put up for sale by 
in· packages not exce~ding a 

net weight of 1 kg" in subheading 
35.06 B is to be interprete.~ as 
meaning that the paper strip de.scribed 
above may be re~rded as a package 
but that the classification of the rolls 
in that subheading presupposes that 

they are suitable for sale by retail 
without any additional packaging and 
that the net weight of the rolls, that is 
to say the weight of the adhesive 
layer, docs not exceed 1 kg. 

3. If the product cannot be put to any 
use other than that of an· adhesive. the 
package need not, for the product w 
be classified in subheading 35 ~6 B, 
bear any indication as to its use, 

~ 
.4}') ·~ 
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JUDGMENT OF THE COURT 
22 SEPTEMBER 1976 t 

Commission of the European Communities 
v Italian Republic 

·Public works contracts' 

Case 10/76 

Summary 

Dirtctives - Mandatory nature - Time-limits ~ Compliance therewith 
(EEC Trta~ Article 189) 

The mandatory nature of directives · contained therein in order that their 
entails the obligation for all Member implementation shall be achieved 
States to comply with the time-limits uniformly within the whole Community. 

In Case 10/7 6 

CoMMISSION Of THE EuROPEAN CoMMUNmES, represented by its Legal Adviser, 
Antonino Abate, acting as Agent, with an address for service in Luxembourg 
at the office of Mario Cervino, Legal Adviser of the Commission, Batiment 
CPL. place de la Gare, 

applicant, 

v 

ITALIAN RBPUBUC, represented by its Ambassador Adolfo Maresca, acting as 
Agent, assisted by Ivo Maria Braguglia, Viceavvocato dello Stato, with an 
address for service in Luxembourg at the Italian Embassy, 

defendant, 

Application for a declaration that the Government of the Italian Republic has 
failed to fulfil its obligations under Council Directive No 71/305/EEC of 
26 July 1971 concerning the coordination of procedures for the award of 
public works contracts (OJ, English Special Edition 1971 (II), p. 682, 

,_ .......... dacC.C:J.-.. q 
t359. 
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THE COURT 

nuupu:u·,f ul: H. l.n '""'· Pu·s~th·ut, II. Kut.sdat•r and A. O'Kcdfl·, Pn~siclrnts 
••I < :t~auul ... ,... :\ 1\f I>,, .. ,,,.,, I 1\tc·etc•ll" de· Wlln1sur., P. Pc·!lnatou•, 
M. Sa.,u·u:.t·u, :\. J. M.al k, ... ,_,,. Stuil~t and 11• CapolOrti, Judgc:s, 

Aclvnn1lr ( ;,•nrsstl· (; ltr·iqc hi 
ltcghate.u. A. Vau lluuuc 

l!ivrc: thr fnlluwitlft 

JUDGMENT 

Facts 

Tiu:o facts and thr :up,umrnf!'l pur fnrw:ml 
l,ty rhr p<~tlir:. i11 rhr l tllll:.r ul chr wrifh"ll 

Jli"Ol't·dun· mny ht· stllnnwrif.c•cl ns 
ullows: 

I -- 1 1 ~ac..'h untl prol:ctlurc 

I. On 26 .July I'J/1 the Cuundl of lhc 
Uuropcnn Communities ndopted two 
Directive~t for "'"'ininl( frc~dom of 
elh•hlillunt"nt nnd fr<"<-clcuu tn pruvitlc 
lierviccs in the UHlHcr of" puhlic works 
C<mcrnt:t:&. The fiDt, No 71/JO-t/lm<..: (OJ, 
English Special Edition 1971 (1~. 678), 
implements, with regard to public works 
concrnc:tn, th" priudplc u( the prohihiciou 
of discriminauon basc:d on nationality in 
the matter of freedom to provide services. 
11le second, No 71 I 305/I!UC (0 J, 
Hnglish Special lidirion I 'J71 (II), ,,, 682). 
pmvitlc• for '"" nkmlinntinn u( ""tiunnl 
f>roc.:c:dua·ea lor the uwurc.J of public worb 
contracts based on the following basic 
principles: 

f>rohiltition of nAt ion AI t('t:hnknl 
11ftC'l'ifinsriun!l lutY111ft u eli:":' itni · 
nurury """<"~ (Au id<·:. I 0 unci I I); 

I \toO 

Aclvrrrh;inJ« nf not it C"H o( c:ontrnct11 m1 

the Community level by publication 
in the Officinl Journnl of the 
Huropcnn Communities (Article 12); 
Introduction of objective critt"rin for 
tht" llciC"l'tiOtt o( lllldC?rtAklniCII Anti the 
award of contracts by national 
ndmini11tmlion1 (Article 23 '' s''f·); 
Introduction of n procedure desagneJ 
to ensure that these principles arc 
observed, pnrticulnrly through the 
intervention of the Aclviaory 
Committee set up by Council 
Occh»ion No 71/306/HHC of 26 July 
1971 (0 J. English Special Edition 
1971 (II), p. 693). 

The directive was devised to bring into 
line the Jnw of the Member States on this 
maucr nnd required the Member States 
IO AciOf>l the mCAIIUrC'll n~CC'IIIIIU)' fo 
a.·umply wich it within twelve: muntha uf 
its nottfkation; this period expired on 29 
July 1972. 

1. Uy n l.uw of 2 l'chrunry I'J7J, rhe 
llitlum I~J«ialulure prellcrihed lhc "l<ule~ 
rclnlml( tn thr procc:dureH for the: awnrd 

C .I IMMlS.'O&c IN • IT I\ I\' 

of public contracts by restricted 
invitatiCin to f('11Clr.r' (Nurmr 1aui 
procedlmcnri dl ~enra nc:~tfi "~lpnht' di 
OJM"-' rmhhlkhr mc-cll•nlr ltdl~ttiuur 
privata. (laucu~a UUidulcs ut .H l'c:low.u y 
1973. No 51). The Commission took lhc: 
view that this Law did not fulfil the 
ob)ectlv .... nr Dlrc>c~tlVP Nn 71/ \\l .. t/ltlt<: 
and by a lcu~r ot 10 June l'J/,., puaata.utt 
to Article 169 of the EEC Treaty, invited 
the Italian Government to !nthmit it~ 
obNrvationli whhin .'u &lllya ul ta:• dl't uf 
the nid letter. 

• 
By a letter of S July 197 4 from its 
Permanent Representntion, the ItnliAn 
Government conveyed w the 
Commiuion a draft bill intended 10 
implement the Community rulc-11 'fully', 
whlch. according to the Conunituaiun, 
satisfied to a large extent the conditions 
laid down by the directive in <JUelltion. 
A. thia bill hnd not. yet been f>RaJtcc.l in 
March 1975, the Commission, by a 
reasoned opinion of 1 April 1975, invited 
the ltalinn nepublic tu tulupl lht' 
necessary measurc:s within n month. 

By a letter of 29 ·April 1975 from the 
Pcnnanent Representation. thC' hnlinn 
OovcrnmC'nt conveyed to thc­
Commiuion the bill presented to the 
Chamber of f)epudea on l AugUJat I 'J7 4. 
entided: 'Rules of adapting procedures 
for the award of public works contr11cts to 
the directive• of th" HuropC'tHI 
Community' (Normc di atlcquamento 
delle procedure: di aggiudicazionc c.le~tli 
appaltl di lavori pubblici aile direttive 
della Comuniti Europea) a text 
corre1ponding to the drAft hill Rcnl to the 
Commission on 5 July 1974. At the 
same time an assurance was given that 
the Office. of the Preaident of the 
Council of Ministers, the: Ministry of 
Conatnaction and the Miniacry fur 
11orelsn Affair• would make evc:s·y dlurt 
to set . in motion the procedure for the 
passing of the bill by Parliament. 

·n,c application daccd .)0 Jamnuy l 'Jlt. 
wu lodsed at the Court Rc~ei11try on ~ 
february 1976. 

The written procedure followt·d the 
nnrtn~al nnuar. t lpnn hr"""H tl.r rrporl 
nf tiH' Jutli(C' l(upputlc"lll olllll lho· llh'Wh 11f 
thr A•fvc" "''' C ;, ... ,.,.,1, tlu· ( '""' .,,., •·I• ol 
tu UJ'l'll till· 111•11 l""'''olut< willo~till '"'Y 
prc:paratory inquiry. 

II l.uu• lubttlll:t ul tl .. I"" ll<.::o 

Th<- \.onlnli~c;ion dAimc; thnt thr \.nurt 
lllawlltl: 
(u) tlcdu.-e tlaut the- hultaUI l(qutlolt~ h.a:. 

failed to fulfil its obligations under 
Council Directive No 71/305/EEC of 
26 July 1971. ('tHH'rrniny. thr 
l'UUfllhtitthllt ul pun ··.&utr'> luc llu· 
award uf puhlk wmk~o nuallat h; 

(h) mclrr lhr ltnli~n ltrpul•lic lo I'AY thr 
COiilti. 

In it• dd('ll('C", lh(' hAl inn ( ;uvrrnmrut 
•eta out ita point uf vic-w, hut elora '"'' 
howevc:r submit any condusion on the 
issues of the action. 

Ill - SuhmisKiun!l ""d "')!."· 
rncnts of the parttc·~. 

lu tlu· ellluuillhiuu ul tlu- < ·"""''':.oaou, 
firac of all the· llnlinn l(c·puhltc liuh·d h• 

fulfil itra uhliKaaliuu tu ruuc I lorlnrr ]'I 

July I'J7l the mc:nsures 11ru·!!~ary to ~avr 
effect .to I he dircc:tivr 1mcl, fuuhrrr11orr. 
l.r1w No 1 .. of 7 11rloii1111Y I'll i only 
fulfilletl 11:. ublil(illlllll,.. uudrt tlt.al 
directive v~ry im·<mtplc-trly. 

Indeed: 
(u) whrtC'Illl lhr clirrc·tivr "I'J>Iir•. lo .all 

prOCedures for the UWiaHI ul UHIIJitd:O, 

both 'opcn' and ·rcstri<·tc·cl' (ArtadC' S). 
thC' ltnli&tll l.uw upplirll uuly lo tl.r 
procedure for nwnrcl hy rr.,lrtl"trcl 
uavit•tiun In trJtclrr, lnuu·cl 
'ltdlaii.IOIIC' jiiiYiliU•, 

(b) Article 2'J (3) of Directive No 
71/305/RRC provid"s for thC' 
pro~erc-:tl'iY(' ••hnlitiou of clw lruJ.,,u 
unnnyuuuua rnvrlupr" I'"" rdur<·, loul 

lhe ltuliaut l.uw nuskc•to uo ruc·uttoou 111 

thin JUthjc•tl; 

I \t.l 

.......... 
~ 
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(c) The second panapph of Article 12 of 
die ditectlve provides for the 
publication of notices of contracts in 
the Official Journal of the Euro­
pean Communities: the Italian Law 
limits itself (Article 7) to providing 
for dte publication of notices in the 
Official Journal of the Italian 
Republic; 

The Italian authorities moreover 
impJicidy accepted the findings of the 
Commission and realized the need to 
adjust the Italian legal system to the 
Community provisions, as is shown by 
the existence of the bill submitted to the 
Chamber of Deputies on 13 August 1974 
and not yet passed. 

(d) Ia Articles 16 (d) and 17 (a) the 
diRctive Jays down the obligation to 
indicate the time-limit for the 
completion of the works. The Italian 
Law makes no provision in this 
connexion; 

(e) The. criteria for qualitative selection, 
specified as essential in Articles 20, 
24, 25 and 26 of the directive 
(vocational aptitude, financial and 
economic standing and technical 
Jmowledse or ability). which must be 
~rved by the authority awarding 
contracts, are not mentioned in the 
Italian Law, which thus maintains the 
wide discretionary powers conferred 
on authorities awarding contracts by 
the previous provisions; 

(f) Under the last paragraph of Anicle 
IS of the directive, requests for 
participation and invitations to tender 
may be made by telegram, telex 
message or telephone. As the Italian 
Law makes no mention of this 
subject. the Commission is of the 
opinion that the prohibition on 
tendering by telegram is still in force 
in Italy; 

(g) The time-limit fixed by authorities 
for receipt of requests to participate 
must not, according to the direc­
tive (first paragraph of Article 14) be 
less· than twenty-one days from the 
date of sending the notice of 
contnc:t; the Italian Law limits itself 
to providing a minimum time-limit 
of t 0 days from the publication of 
the notice; 

(h) The Italian Law does not lay down 
any obligation formulated in Ankle 
29 (5) of Directive No 7 1/305/EEC to 
justify to the Advisory Committee the 
rejection of tenders considered to be 
too low. 
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As appears from the judgment of the 
Court of Justice of 21 June 1973 (Case 
79fl2. Commission v Italian Republic 
[1973] ECR 667 at p. 672) the failure to 
observe the time-limit laid down first by 
the Directive (29 July 1972) and 
subsequently by the reasoned opinion (1 
May 1975) constitutes a serious failure by 
a Member State to fulfil its obliptions. 

In its tkfonce the Italian Government 
points out that the bill presented to the 
Chamber of Deputies on 13 August 1974 
is designed to amend existing law to the 
extent necessary to put the directive into 
effect. 

It was for reasons of legal certainty that 
the provisions of the directive were 
reiterated in a ·Law, a procedure which 
oHers greater guarantees but takes lonser. 
The Italian Government hopes that the 
bill will be .passed as soon as possible, so 
that the subJect-matter of the action may 
be considered as having ceased to exist. 

In its reply the Commission points out 
that the defendant does not challenge the 
validity of the submissions and 
conclusions formulated in the 
application. It stresses. as has already 
been done in the reasoned opinion of l 
April t 975. that Bill No 32 J 9 submitted 
to the Chamber of Deputies on 13 
Aupt 1974 would in large measure 
satisfy, both as to substance and as to 
form, the conditions set by Council 
Directive No 71/305. The Commission 
acknowledJes that the nature of the 
Icalian lep system is such that it is 
impossible to carry out the necessary 
amendmeaiS and adjuslmeacs m oacioaal 
Jaw by any. iDstrument other than a Law: 

. 
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no possibility exists of adopting lesser 
m~ such as administrative 
measwes. 

It· observes however ·that the choice of 
form and methods for giving effect to 
Community directives left to national 
authorities by Article 189 of the EEC 
Tzeaty is subject to limitations. One 
limitation of an external kind is 
constituted by the subject-matter of the 
dUec:tive If for example the directive is 
aimed at cUcwnscribirtg the extent of the 
disaetionary power of public authorities. 
the national measures for giving effect to 
it inevitably have the nature of legislative 
acts, that is to say, acts which are 
mandatory and binding on the 
administration and capable of creating 
rights for individuals which are 
enforceable in a court of law. One 
limitation which might be described as 
'internal' is constituted by the state of 
national substantive law governing the 
subject-matter of the directive. The 
choice of the methods used to adjust the 
internal lepl system will be conditioned 
by the form of the instruments already in 
existence; the choice will have to obey 
the principle of the hierarchy of the 
soun:es of law in force in each national 
legal system. 

It follows from these considerations that 
an instrument having force of law 
appears to constitute the only method 
capable of allowing proper application of 
Directive No 71/305. 

If it is true, as the Italian Government 
states in its defence, that other Member 
States have not considered it appropriate 
to give effect to the directive by way of 
legislation, it should however be observed 
that, on the practical level · and as to its 
substance, the directive is nevertheless 
applied in those Member States. 

Whilst joining with the Italian 
Government in hoping for the 
immediate passing of Bill No 3219 by 
both Houses, the Commission feels that 
it must emphasize the seriousness of the 
infringement committed by the Italian 
Republic. Directive No 71/305 
introduces machinery appropriate to 
stimulate effective competition between 
undertakings in the Community, by 
coordinating procedures for the award of 
public contracts. Failure to put it into 
effect hinders and delays the process of 
interpenetration in the sphere of public 
works contracts. 

The Italian Government did not lodge a 
rejoinder. 

In the oral procedure, on 6 July 1976, 
the parties enlarged upon the arguments 
put forward in the wntten procedure. At 
the request of the Court, the 
Commission produced a list of the 
measures taken in the Member States to 
give effect to Direc~ive No 71i305/EEC. 

The Advocate-General delivered his 
opinion at the hearing on 13 July 1976. 

Law 

By an application which was received at the Registry on 5 February 1976 the 
Commission has brought before the Court under Article 169 of the EEC 
Treaty an action seeking a declaration that the Italian Republic bas failed to 
fulfil its obliptions under Directive No 71/305/BEC of the Council of 26 
July1971 (OJ, English Special Edition, 1971 (II), p. 682). 

~ 
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In '-"nnjum·ciun witl1 l>irc-divt" Nu 71/.\0-t/IU\C of th~ !lAm~ dntc conccrnins 
the abolition of restrictions on freedom to provide services in respect of 
puplic works contmcts. Directive No 71/305/EEC seeks to coordinate the 
ruuionul prtKt"durrs fur the uw"r'l uf Cherie contrncts. Under Article 32 
Member Stntc:s were: to :ulopt the measures necessary to comply with the 
tlitt"\.'liv"" within twt"IVC" munthR of itfl notilicntion to them, whit-h pcriotl 
expired on 29 July 1972. 

Suh:;c:Ltuc:ut to tht:. Lhac:dlvc: the: lluh&~n ltc:pulllk iu.luptc:d the: Luw ut 
2 February 1973 relating to the procedures for the award of public contracts 
hy rr!-'trit·trcl invitnlion to lrnclrr (lkiln7innr privntn) the- te-xt of whic'h WAll 

~onvc-yc:d to the Commi:.:o.aun on l b August l 'J7 J. 

In applicntion of Artidt" I (,C) of the EEC Treaty the Commission, however. 
iufua mcLl the hlllilltt ltcpuhlh.: hy lcttct uf I 0 June 197 .. thut it cumaic.lc:r·c:tl 
that the obligations arising from the abovementioned directive had not been 
lllttidil"tl hy thl" aulopcinn of the l.nw. · 

In thr firc:t phu-'' it wnr: .-lnimrcl thnt ;~hr drf{'ndnnt luul rxdwlr.d from thc­
:;~opc: ut the Law pruLcdures for the: ·~ward of publk works contracts mhc:r 
thnn by restricted invit:uion to tender •. :· 

Secondly, it was alleged that the defendant had not complied with Article 29 
of the directive whereby the Italian 'anonymous envelope• procedure had to 
be abolished by 29 July 1975 or 29 July 1979 according to the estimated 
vnlur ul thr ,·unlnt\'1 "" thr ltuUuu l.uw uf 2 l'ohl'lutry ICJ73 m~adc no pruvi•iun 
In chill rc-spet.·c. 

In addition, under Article I 2 of the directive, authorities awarding contracts 
who wi~ah In AWcual A ftUI•Ii, Wcttkll ntlllt·Ad lty CIJir'tl nt tPDitktct•l ptm'rchur 
must make their intention known by means ot a notice published in the 
OfficiAl .Journal of the- C.ommunitic,; whercaR the Italian Law limits itself to 
providing {or the: publication of a notice: in the: Official Journal of the: Italian 
Republic. • 

TI1e halian l.nw ,locH nut ,·cmtnin the provi,;iona rdcrrcd to in Articlcl'l 14, IS. 
16 nnd 17 of the dirc:~tive concernilll( the timc·limit for the receipt of 
reqtae!lt!l to pnrtidpuce, the- form retJuircd for tendcn1 and the compulsory 
indication of the tinu.·-limir for the completion of. the works pur out to 
lrtulrr. 
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PinAIIy. J\raiclcK 20; 2-J, 2~ 1uatf u, uf the dirntivc- lo~y duwu tlw • aah·,.,, lor 
qualitative selection which allow certain undertakings to be t.·xdudcd trom 
participation in the contracts, while the Italian Law <.·ontain!' nu provi-.ion to 
this effect nnd rct"inll the: wiclc c.li:ct.•rc-tiuu nmknc-tl uu 11111luu it in .aw.artlaug 
contracts by Article 89 of the Royal Decree: of 23 Mny I'J1-l. 

The defendant did not contrsf thr nii{'P.rfl fniluu·c; suul. "" r, lulv I'J!i, 
l'OUYcsyc"l h' lh~ ( :,,ll,lllloblttll " JlfdltuiUdt )" elt.afl ,.f •t l•llt ·, •uel.tluiul\ tl .. 

Community rules in full.' 

10 The draft, which uccording tu the Commission s&tti:o.hn tiH· l·:-.:.t·utual 

requirements of the directive, was conveyed to the Italian Parli:unt."nt on I J 
AultUllt 1974 hut hn1t r.till not hrrn ncloplrcl with lhr rc-•111lt tlual tlu· uu-ue;au•·~; 

Intended to ensure the implementation of the dirc:t:tivc arc: not yet m Jor..:c at 

the date of this judgment. 

11 Article 189 of the Treaty provides that a directive shall he hindinP.. a-. to thr 
l<'liUh tu he ilChirvccl, ttptHt ctuh Mcrulu."!l ~)late lu wlaida it ic cui.Ja,-:.!lc·d l•ul 

leaves to the national authorities the choice of form and methods. 

u The mandatory nature of directives entails the obligation for tall Mt."mbc:r 
States to comply with the time-limits contained therein in order that the 
implementation shall be achieved uniformly within the wholt· Community. 

u It follows that ns the hnliun Hq)uhlic hns fnilt·d In udopt, wlllaau tltc· 
prcac:ribcd pcriutl, the tuc-&tlillfcn uc-4-:rranauy tu ltttllply walla I Jtu·t tavc· No 

71/305/HEC of the Council concerning the coordination of prnn .. dun·s for 
fh(' AWArcl of pultlk WUtiPI c·nnht*c-111, il laao (11i1r.cl II• fulfil '"' ••l•lif~•tltllll 11ud•·1 

the: Treaty. 

Costs 

14 Under Article 69 (2) of the Rules of Procedure of the Court of Justin·. thl· 
unaucceaaful pnrty •hnll hC" nrdC"f'C'd ru pny thr t'onln. 

The defcndnnt hus fnilcd in its suhmissiontl. 

It must thC'rC"fnrr hr nrclrrrcl ,., pny rlar t'llltlh. 

Uo~ 

"" ~ 
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On thOR ~trounds. 

'l'IIU ~OUKT 

h«"~hy rul"• ~ 

1. Aa the Italian Republic: ha• failod to adopt. within the 
prescribed period, the measures necessary to comply. with 
Directive No 71/305/BEC of the Council conceming the 
t•uurdha•dun ''' a•rocoduro• for d1o award of public worka 
contracts, it has failed to fulfil an obligation under the Treaty. 

2. The defendant shall pay the costs. 

l.ecourt KutRchc:'r O'Kc:'ef((' Oonner Mettc-n~t dr WihnAfll 

Pescatore SArensc-n MAcken~ie StuArt Cnpotorti 

Delivc-rc-cl in ope-n ,·marl in l.uxcmhuurH un 22 ScJllc:mbc:r 1976. 

A. Vnn Houtte 
R Lecourt 

R~gl•tr•r 
President 

OPINION OF MR ADVOCATE-GENERAL RBISCHL 
DELIVBRBD ON 13 JULY 1976 t 

M r l'residmt1 

M~mb~r.r of th~ Cnt~rl, 

Sev"111l Cuaumunhy nu•u•ua·c-a we-reo 
.,au,,,~,a in 1•171 co furch"r 1ho 
fmplemencation of the important 
principle of lhe right of establishment 
and of freedom to provide services in 
respect of public works contracts. I may 

ll .. t•l•t~•• hunt tJu~ liCIIU•U. 

llftft 

mention on the one hand Council 
Directive: No 71/30-f of 26 luly 1971 
(OJ. ltn11ll•h SI'H7Clal lkUdcm, I '171 (II). p. 
t.lft). which rc:larea co the aholilidh of 
~•tr!cduaa• on frec:dom to provide 
services in respect of public: works 
c:ontrac:ca. Next Council Directive . No 
71/305 of 26 July 1971 (OJ, Bngliah 
Special· Bdition, t 971 (II). p. 682). issued 

c:UMMIA.•tUN" ITAI\· 

on .the .. mo day. 'conc:c-rnin~r th.­
coordlnatJon of proccdurc:a for the uwanJ 
of P.Ublic works contmcts' hAll to he 
eon~ldorod. l'lnally roforencc- muat hr 
inade to the Council Decision which was 
alsO. 'made on 26 July 1971 'eettinlt up an 
Advltory Cummlitocs tor a•uhlk Wotlu. 
ff~ttac:ts.· 

It' II ·the 10cond mentioned directive 
Which· is at issue in the present case. 
Under· ita Article 32 Member Statt"ll had 
CO · adopt d•o moaauroli ncsccsa••• y au 
comply with the Directive withm a 
~riOcl 'which expired on 29 July 1972. 
The Commission takes the view that the 
Italian Republic has not fulfi11c-d thi5 
Obllpdon. Jt Ill lfUC: that II l11w Willi Jtctlilical 
in Italy on 2 February 1973 for the 
P.U~ of carryina out the dirt"l"tive. nut 
tho Commla11lon la11• 11uhmhtr.d th.at tlalo 
meuure Ia inadequate in many respects 
:- ~ will mention thc:m presently. 

The Commission therefore introduced 
aja!ftlt the Italian Repuhlic n J,roccdure 
under Article 169 of the J!IK! Treaty for 
failure to comply with the Trcnty. In 11 

letter of tO June t 974 the: Italian 
Government was requested to submit its 
Oblcrvatfona on the rc:preseaUutiona nuadc.­
by the Commiaion. k reasoned opinion 
within the meaninR of Article I (,9 with A 

~UOit that tho necc ... ry mcoaatlurea he 
adopted within lhe period of one month 
wu da~tched on 1 April 197~. Tht" 
Commllidon foh. itliclt ~ompallcti to tlu 
this, because ltaty•s Permanent 
Representative only handed over on 5 
July 197-f the prehminary dmft of a law 
J)I'Cpared by lhe Italian Ministry for 
Construction. whereas up till then there 
had been no mention of the passing of 
thia law which wu apparently to take­
Into account &u a aroat o•tent UhttcUvrs 
No 71/305. Finally prcx:erclin8• werr 
commenced ln thi• Court on ~ Peluu••)' 
1976, since at that time, as Italy s 
Permanent Representative informed the 
Commiuion on 29 April 1975. • bill 
corresponding to the preliminary draft 
had only been hlltoduc"'' ,.. thr Jtalicau 
Chamber of Deputies on l J August 

1'17.f. whilr lhr raul uf ihr l.-H•taiAitvr 
procedure Wilb nul in :tl)(h' 

Alluw me- ht l•l'HIII nay c-valuotlhtll ul the­
facts· of this case by indicating briefly in 
what rCRflt'Ct~> the- rrc-'lC"Uf lrRAI po11ition 
lu htsly la, ill the "J·Ituuu ul the 
Commission, incompatihlt" with tht" said 
Council tlirr\·tivc-. 

According to Article .S the directive 
AJlf.lit"ll tn all pruc·c-•lnrf'll fur alt.- AWArtl t•f 
J)U til~ WUI ko 'llllllcn 111, tlacll lo loulla tu 
open procedures', whcrchy any 
interested contractor may lender, und 
also to •restricted procedure!>' whereby 
tendc111 may nnly hr c;uhmittrcl hy 
CUUhiU.lUIII wlau lutvr lorC"II ill"tlrol lu olu 
so by the authoritiC's awurdi Ill( nullril,lS. 

'flu" Italian lnw nf ] Frloru•u y I'' I \ cln.-11 
nul t.eiVCI .all tlaira, I oct 111111&" II uuly "1'f'lir.o 
lO the restricted tt:ndc·riu)( pnKc-• urn 
and t.•umplc-trly clinrc-p.•u•h alar oao 'tallrd 
open procedures. 

Undt"r Artidr 79 of lhr clirrctivr th.­
lraliun unouymuuli cuvrlopr p•o,·rolur C'll 

ill to he dilll·untinuc-d 11hr1 ]'I Muy l'J/~ 
or 29 May 197'J nn:ordiuH w the 
c5timnted vnluc o{ thr rr!lpc·,·tivc 
con1nu·111. Thr llulinu lnw ol } l1rltrunry 
1973 has mudc tao ilrrangrrnenls 
whntc-vrr In thnr rHrl'l 

Under Article 12 of the directive the 
intt"ntion tn AWArd A Jtlllolit worlcc: 
(."UUiflld lllllbl J.c II !Cui&: l. IIUWII .slid 

published in the Official Journal of the 
European Communities. 11t<" Italian lnw 
in contruat uuly pruvitlr:s lor put.linttwn 
in the: Official Jourual ,,f rlu· ltillinn 
Republi.c. 

Ac·t·cmlinR to Artidr" Jt, (•I) ttfl<l 17 (n) of 
liar aliu·tllw· ""Y ll1nc· lluut lut clu· 
(:uanpll"liuu ol tl... wwk~> ta.... h• lor 

lmblillhed. lu thia feapr\.1 otlou liar lhah.an 
aw docs not contain chc rc,tui~>itc 

provisions. 

Articles 20, 24, 25 And U. nf tlar clirc-t·tivc­
lc-frf tu alar ·1.-flulliuu ul tltr • lilnia .... 

qualitative :~election, wlu~h apply co 

1.\r,/ 

--;'(. 
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,·nntr.,·h•u whn sur rli~otsltlf" h• t••uti~·ipatr 
iUlt.l mu:»l he upplicd by the authorttic:s 
awardin~t t:ontract!'. As th<.· Italian law 
,Joe-a nnf nual•an auy ,·urlraputulin~e 

l•uwittinn", Atladr If'' ••I clu- Hnya~l 
),,, u••• ttf ..' \ 1\tu\' I'J.'1 ''" ooeolinH 111 

whldt &nVttiiUOib to tcta.Jcr arc sent to 
persons or contractors. who ap~ar to b~ 
lllit.tl./r, 111 alill v•litl iu Italy. thrtr i• 
11n uuhn~otiY a vr•l' wi.k ,J,,., srlltlta 

Unclt"r Artidc- I~ n( the- tlirc-,·tivr rc-cJUt""t~ 
lnt I"" I il'ipql inn in • '"''"" 110 ""'I 
lnvtlct&&un:a lu tc1u.kr •nay otl:oo he naadc 
by tel~gram, telex message or relephone. 
11tc- ltalistn lnw hy nunpou i:u111 clnrtt nul 
prov,dc for sudt nlternurives. On the 
contrnry. rhe prohibition on the 
""hmi~11inn nf trnclrso; hy lrlrp.mm 
fUUictlm·.l 111 t\tlh I•• I .• "' tlu· lluy.al 
Decree is still in force. 

Aacidc 14 of rhr tlirt",:livr pmvidt.•s thnr 
thc- timc--limir fur rhc rcn.·ipc u( rcttuc:sts 
to purticipale shall be: fixed at not less 
thAn 21 dnys from thc dulc of sendin~ 
the' nuakr. In ''"'"""' llthlrt tlu· ltflli.ua 
l"w lht"ll" i:. " minimum riuu .... limil u( 
unly l('n "''Yq '"''" pulolintliuu of llu• 
nul h.., 

Pinaally Artidt" 29 (5) of the: \lirc:ctive is 
impnrtAnl. It impttRt'M nn lht• 1ullhurity 
rawaan.ling l:Uilll"llCln tht' ,luay to JUiidfy to 
the Adviliory Committee. mentioned at 

'the beginning of my opinion, rejection of 
tcnden because they Arc too low. The 
Italian law on the other hand only insists 
on such justification in the case of the 
annulment of the documt"rU coruuinin~e 
the: award, but docs not provide: for any 
communication to the Advisory Council 
for Public Worb Contmcts. 

'l11c Italian Republic aaainlit which these: 
proceedings have been taken does not 
dispute any of the~e firulin.P."· Wr """ 
thCJtctfUte' llHk'CC'tl Uti lise.• hlllilll lluu. 
althou,sh the: time-limit prescribed by the 
Councal directive and in the opinion 
given under Article 169 of the I!EC 
Trc:I\(Y h~"CXf)ircd. the lc~eal situatibn in 

'"\ 

IJ6K 

r 

Italy haa nut au f•r «.'uatfurmc'l h• ahc 
provisions of the directive. 

llntl('r the- :tyatccn ur the Ttcnty nntl the 
ldt"v""' ...:nsc:·lllw - for ec~tmple in Cosc: 
•,J!,., (lmla&tuf'lll uf ](, l1rluttAIY 1'17{,, 
(.uuulliJ~IUII uj ti.J# lllll'up'c~" 
Communities v ltalia11 Republic - it is 
on thr otht"r lumcl de-Ar thAt dir"""tivcoa 
impu.co dt"tU ·CUI ohliHMiion• on MC"mbcr 
Saute:. to brina .about il partkulaar leaal 
situation.. Under Article 189 of the EBC 
'l'rrAIY nnly tht" chon·c- of form &lnd 
mrthutlll hu lh" lmplouaontt~llun of 
directives is left to nr.tional authorities .. 
TI1e case-law in particular emphasizes 
the importnncco of cumplyin(( with 
timc:-limtts rrescribed by dncctives 
(Judgment o 21 June 197} in Case 
/'1/7}, (,'rmllllil-iirlll V /ltl/i,m /l11J111/,/i1, 
{I 'JI J J UCR 667). If liOmc: Member Sratc:li 
do not comply with these time-limits 
nftt"r they have expired the legal situation 
la,·ks unaforrnity - a part·cularly serious 
muuc:r~ in other words tht- directives arc 
then deprived of their efficacy. Therefore 
in lhc ftcld of rublic works contracts th~ 
,·nru•nli"l nina u tho crccadun uf a uniform 
nuarkc:t, which would have: produced 
nuulwlilion helween All unclcrtcalcinJ£1 in 
elu: :utumunily, ,:melll nul lw ~tll&aturtl Ill 
the: prc:,;cribc:d time. The Cummiaaion 
hns shown in its pleading.~ by rdercnc~ 
co Khuiaticnl MUrYc!ya th: ~Uccl th.at 1hia 
hn11 hull in pmclke. 

Furthermore there is in my opinion no 
doubt at all that the need in Italy to set 
in motion time-con1umlng legi•lativc: 
proceedings in order to implement 
Directive No 71/305 - whach ar~ 
nc:ccuary bcc~tuse the subject-matter is 
already governed by stan:te - is no 
justification for the delay which has 
occurred. A· reference to the dates in 
c1ue•dcm ahowa dda co be &nacr: it i• 
known that the Commiuion initialld the 
procedure under Article 169 on 10 June 
197 .of: the ItAlian hill fen thc­
lltlfllcmontalinn of tho dJrecdvc: w•• 
introduced in the Chamber of Deputies 
on J 3 August 1974. Until the delivery of 
the reasoned opinion which was not 
unttl I April 1975 the~ would have been 

COMMISSION- fi'Al.Y 

eulflclcml time lur the coauplc-rlou HI ahr 
legislative procedure. Furthermore it 
must be borne: in mind rhnt in 
procecdin&l Aimed llt fmdinr llml tht"H.' 
hal been an infrinMt"lllt<ttt n lhr 'l'tr .. ty, 
In whh:h tho l••ue l~t whothe• il i\l,:ml•r• 
Stale has fulfilled irs obligations under 
the Treaty, ·it is irre!evant which R~tency 
of the State, eYt!ll lf lr hr our eiull i• 
COftldlUliOnally fndc:pc:lUirllt, WIIZ. 

responsible for the infrinsemenl. ·nsc 
Court laid particular cmphaaia on thi!' 
point In Caatt 77/t,•l Uaul~&mrtu ul .. , M .. y 
1970, Commissum uj the I!III"Cif't""•"' 

l .•• ,,,.,,,,,,:, v ,... "'J:""'" .. , n~tJ.:"""· 
[1970) HCR 243). 

Wachuul il:. hr111~ "''' c·~o:..uy th.-.dull· lu 
Jtll in111 tlu· CJIII'ql'"" wlu·llc.-. th• ...... 1 lull 

'•Ill '"'"' ... •• ,........ ...... • ..... , ..... 

implementation ot the Lounul'~ 
dircctiv~ - ir app~nn; ch:tl :mntht"r 
1aluhlr111 f'llllllll Wlllt lrp.ou•l I•• tltr lt.alioUt 

l..aw ul 10 l'duuaty l'lt,! wlaa. It ""''Y t .. · 
the 5ubjc:ct-mauc:r ut furllu:1 prolrt"tleu~e~ 
- it muy hr clc-dAu·cl lh:tl thr 
At•plit •tlil•ll ltuiH•·ol loy lit~· 1 ••11 ' 11 """'"11 1

" 

well loundc:d. 

Accordingly the Court can only find that since the ltali.an RcpuhiK dad not 
implement the Council Oir<-,·tivr nf ')(, .July IQ71 in clur rimr, it i•;. fnr rtw 
reiiORI Otc:ndoned in chr Cuuuuha11IUII

0

b "1'1''" ......... Ill ...... "Is "' il:, 

obligations under the EEC Treaty .. Furthennore the costs arc to bt· burnt· hy 

the defendAnt. 

1 \t,'' 

~ 
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(J) Orders the parties to pay their own cosu. 

Mac.:kc:nzie. Stuart Bosco ·Due 

Pescatore Koopmans Bahlmann Jolie~ 

Delivered in open coun in Luxembourg on 28 March 1985. 

P. Heim 

Registrar 
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A. J. Mackenzie Stuart 

President 

Case 274/83 

Commission of· the European Communities 
v 

Italian Republic 

'Directive- Coordination of procedures for the award 
of public works contracts' 

Sum.mary 

1. Action /or failure of a State to fulfil obligations - Procedure prior to the application to tht 
Court- Formal invitation to mbmit observations- Definition of the mbject-mtttter of tht 
:lispute- Reasoned opinion - Detailed list of complaints - Permissibility 
(EEC Treaty, Art. 169) 

2. Approximation of laws - Procedures for the award of public works contracts - Award «?, 

contTIICts - Criteria -· The most economiC41ly advantageous tender 
~Cotmeil Directive 711305/EEC Art. 29 {1)) 

3. Mnaber States - lmplementtltion of directives - Obligation to provide information -
Failure to provide information - Failure to fulfil obligations 
(EEC Treaty, Arts 5 and 155) 

1. It follows from the purpose assigned by 
Article 169 of the EEC Treaty to the 
preliminary stage of the procedure under 

· Article 169, of which the initial letter is 
· · part, that the letter is intended to define 

the subject-matter of the dispute and to 
indicate to the Member State which is 
invited to submit its observations the 
factors enabling it to prepare its defence. 
The opportunity for the Member State 
concerned to submit its observations 
constitutes an essential guarantee 
required by the Treaty and, even if the 
Member State does not consider it 
necessary to avail iuelf thereof, 

observance of that guarantee is ar 
essential formal requirement of tht 
procedure under Artide 169. 

Although it follows that the reasonec 
opinion provided for in Articlt" 169 mus 
contain a coherent and detailec 
Statement of the reasons which led th, 
Commission to conclude that the State it 
question has failed to fulfil one of it 
obligations under tht" Treaty, the Cour 
cannot impose such strict requirements a 
regards the initial letter, v.-hich o 
necessity will contain only an initial bric 
summary of the complaints and there i 
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nodaiag therefore to prevent the 
Commission from setting out in detail in 
tht' rt"ason('d llpinion tht• ('ompbints 
whidt it Ita~ ;alr<.";\J\' m:td<." lllllrC' 

generally in its initial letter. 

2. For the purposes of Article 29 ( 1) of 
Directive 71 I 305 concerning the coordi­
nation of procedures for the award of 
public works contracts the award of a 
contract on the basis of the criterion of 
the most economically advantageous 
tender presupposes that the authority 
making the decision is able to exercise its 
discretion in taking a decision on the 
basis of qualitative and quantitative 
criteria that vary according to the 
contract in question and is not restricted 
soldy to the quantitative criterion of the 
average price stated in the tenders. 

3. The Member States are obliged, by virtue 
of Article 5 of the EEC Treaty, to 
facilitate the achievement of the 
Commission's tasks whic~, under Article 
155 of the EEC Treaty, consist in 
particular of ensuring that the provisions 
of the Treaty and the measures adopted 
by the institutions pursuant thereto are 
applied. 
Where, for that purpose, a directive 
imposes upon the Member States an 
obligation to provide information in 
order to enable the Commission to check 
whether the directive has been 
implemented effectively and completely, 
the failure by a Member State to provide 
the information constitutes a failure to 
fulfil its obligations, even ·if the 
Commission was, in fact, able to obtain 
information regarding the implementing 
provisions adopted by that State. 

OPINION OF MR ADVOCATE GENERAL LENZ 
delivered on 13 February 1985 * 

Mr President, 
Members of the Court, 

A. This case concerns the implementation 
in Italy of Council Directive 71/305/EEC 
of 26 July 1971 concerning the coordination 
of procedures for the award of public works 
contracts (Official Journal, English Special 
hlition 1971 (II). p. 6M2). 

That directive was also at issue in Case 
I 0/76. 1 On that occasion its contents Wt"re 

• run,l.a~rd from tht> Gt>rm.>n 

1 - judsmnu of 22 Sqxrmb~r tq7b '" C:sr- t:nc. c.,.,.,.,,..,,, 
o/IN F"'"i""'" C""'"'"'"''c-' v /t;&or.A• Kt"pwi>i" ( 1'171)! i . .: K 
Jl~ 
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considered in detail so that it is sufficient 
for me here merely to refer to that case. 

A first Law on the subject was adopted in 
Italy on 2 February 1973. That Law was at 
issue in the earlier proceedings, which cul­
minated in a declaration that, by failing to 
adopt the measures necessary to comply 
wilh Direclive 71/305 within the period of 
12 months from its notification as laid down 
in Article 32, namely by 29 July 1972, the 
Italian Republic had failed to fulfil an 
obligation under the EEC Treaty. 

A further law was adopted on 8 August 
1977 which, according ·to the Commission~ 

COMMISSION Y ITALY 

correctly implemented the directive in 
Italian law. 

However, the matter did not rest there. On 
10 December 1981, the legal position was 
altered by Law No 7 41 in such a way that 
the Commission, when it received notice 
thereof, came to the conclusion that various 
provisions of the Law were inconsistent with 
the aforementioned directive. 

By a telex message dated 7 April 1982, the 
Commission notified its views to the Italian 
Government and asked it to submit its 
observations. Since no observations were 
submitted, the Commission, by a letter. 
dated 17 December 1982, instituted 
proceedings under Anicle 169 of the EEC 
Treaty. The letter set out which provisions 
of the Italian Law of 10 December 1981 
(namely Anicle 9, the first, third, founh and 
fifth paragraphs of Article 10, Anicles 11 
and l3 and the second paragraph of Anicle 
15 (2)) were allegedly contrary to which 
provisions of the directive and contended 
that, by failing to communicate the text 
of the aforementioned Law . to the 
Commission, the Italian Government had 
failed to fulfil its obligations under Article 
33 of Directive 71/305. 

In a written reply dated 2 February 1983, 
the Italian Government accepted most of 
the Commission•s allegations and pointed 
out that a draft law to amend the Law in 
question had already been prepared. 

The Commission on examining a copy of 
that draft law sent to it, came to the 
conclusion that, if the draft iaw wer~ 
adopted, it would meet some of its 

complaints but others would not be satis­
factorily dealt with. In any event on 2 
August 1983. it ddiv~red a reasoned 
opinion under An ide- I b'J of the EEC 
Treaty because at that time the legislative 
process had still not been completed. Fur­
thermore, because the Italian legal 
provisions were not amended ~·ithin the 
period laid down in that reasoned opinion, 
the Commission brought the matter before 
the Court of Justice on 10 December 1983 
and sought a declaration that. by adopting 
certain provisions for the implementation of 
Directive 71/305 and by failing to notify the 
Commission of the main provisions of 
Italian law concerning the award of public 
works contracts, the Italian Republic had 
failed to fulfil its obligations under the EEC 
Treaty. 

During the written procedure before the 
Court of Justice the defendant accepted that 
several of the complaints were justified 
(namely those relating to the third, fourth 
and fifth paragraphs of Article I 0 and 
Article 13 of Law No 741). Conversely the 
Commission, after noting the Italian 
Government's explanations, conceded that 
some of its complaints could not bC' upheld 
(namely those relating to Ani de II and, in 
pan, to Article 9 of the said Law). 

During the oral procedure it was funher 
learnt that Law No 687 amending La~· No 
7 41 and the provisions relating to pro­
visional security and ad\·enising had be~n 
:\Ciopted on K Ol·tuhrr I 'JH-4. Mmt of thr 
remaining points in dispute h:tve, :a-cordir1g 
to the Commission, therebv been resolvt>d, 
All that is now outstanding is t .. 1e 
application for a declaration that the Italian 
Republic has failed to fulfil its obligatiom 
under the EEC Treaty as regards thr­
criterion for the award of contracts (whic:;-, 
was dealt with in the fint paragraph c,, 
Article ~0 of L:<, f~.:·· 741 and which 
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pursuant to Law No 687 was provided for 
in virtually identical terms in the amended 
,·ersion of subparagraph (b) of the first 
paragraph of Artidc 24 of the Law of ~ 
August 1977) . and to its failure to comply 
with Article 33 of the directive after the 
adoption of Law !'lo 7-41. 

The lt:alian Go,·crnment denies both those 
~om plaints. 

B. It is that dispute which now falls to be 
considered. 

Article 10 refers) itself refers to Article 1 (d) 
of the Law of 2 February 1973 which 
provides for secret tenders to be examined 
by reference to the :average 'alue within the 
meaning of Article 4. However, in its 
reasoned opinion (and during the 
proceedings before the Court) the 
Commission has exclusively taken the view 
th:at the criterion for the award of contracts 
did not correspond to any of the criteria 
laid down in Article 29 (J) of the direCtive 
and was therefore inconsistent with that 
provision which provides that: 

1. Against the first of those complaints, 'The criteria on which the authorities 
the defendant relied during the oral awarding c:>ntracts shall base the award of 
procedure primarily on an objection of contracts shall be: 
inadmissibility. 

According to the Italian Government, in the 
letter instituting the procedure it is alleged 
only that the contested first paragraph of 
Article 10 of Law No 741 (which inserted in 
Article 24 of the La": of 8 August 1977 
concerning the criteria for the award of 
contracts the further provision that a 
contract could also be awarded to a 
tenderer whose tender corresponded to or 
came closest to the average of those tenders 
in the lower half of the scale between the 
lowest and highest tenders), was contrary to 
Article 29 (3) of the directive which 
provides that: 

'The price criterion as calculated in 
accordance with current national regu­
lations (Italian "anonymous envelope" 
procedure) may be retained for a period of 
three years following expiry of the time­
limit laid down in Article 32 for contracts 
whose estim:ated value docs not exceed 
I 0 000 000 units of account, and for seven 
years from the date for contracts whose 
estimated value is between 1 000 000 and 
2 000 000 units of account.' 

That apparently occurred, according to 

the Commission's aforementioned letter, 
because Article 4 of Law No 14 of 2 
February 1973 (to which the contested 
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either the lowest price only; 

or, when the award is made to the most 
economically advantageous tender, various 
criteria according to the contract: e.g. price, 
period for completion, running "costs, prof­
itability, technical merit.' 

According to the case-law, that is not 
possible. It has been held that the letter 
instituting proceedings must define the 
subject matter at issue in order that the 
Member State concerned may defend ~uelf 
in good time. No further causa petendi may 
therefore be introduced at a later stage of 
the procedure, that is to say it is not 
possible to cite a funher legal provision in 
support of a complaint. If the Commission is 
changing its application in that manner, 
thereby making a claim which was not 
contained in the letter instituting the 
procedure, that must be regarded as 
inadmissible and, as has also been 
established in the Coun's judgmentS, such 
an action cannot become admissible by 
virtue of the· fact that the Member State 
concerned has entered into a dispute with 
regard to the complaint as ;,mended in the 
reasoned opinion. 

COYWISSION v ITALY 

Even if such an attitude appears excessively 
strict ·and formalistic, it seems to be correct 
accordin$ to the earlier case-law from 
which at may be deduced that in 
proceedings under Anicle 169 of the EEC 
Trea~ the letter instituting the proc. cedings 
is of great significance in defining the 
faetual and legal ambit of the subject-matter 
at issue. Its purpose is to give the Member 
State concerned an opportunity to defend 
iuelf; only to the extent that such an oppor­
tunity has been given, with regard to the 
factual and legal arguments, down a proper 
preliminary administrative procedure exist 
as a pre-requisite for the commencement of 
proceedings before the Coun and therefore 
only those matters which have already been 
raised in the administrative procedure may 
be considered in the proceedings before the 
Court. 

Furthermore, I take the view that the 
judgment in Case 254/83 2 referred to by 
the Commission did not bring about a 
decisive change in the case-law even though 
it was declared in that judgment (as was 
alleged in the reasoned opinion) that the 
defendant had failed to fulfil its Treaty 
obligations by failing tO adopt the measures 
in question and also by failing to notify the 
Commission thereof, despite the faet that 
the letter instituting the procedure merely 
alleged that the Commission was not 
notified of the measures which the Member 
State was under a duty tO adopt. For in that 
case it may well have been concluded that, 
regardless of its actual wording, the letter 
instituting the procedure also related 
impliedly to the failure to adopt the 
measures which had not been notified. In 
addition it would have been absurd, once it 
became apparent that the Member State had 
failed to adopt the measures in question 
and not merely failed to notify them, 
nevenheless to limit the judgment to the 

l - Jud,Lmcnt of 3 Oaobcr 1914 in Cue lS .. /13 Co-iuiors 1,,. E•rol'- c--,.;,;nv JuJU.. Rqtlblic(l98 .. ) &::CR 

latter failure, which without the first is lef 
hanging in the air, as it were. 

In the l':\St now hdnrC' thC' Coun it is a1 
undeniable fact that in the letter institutin1 
the proceedings, the Italian provisio1 
complained of :and specified as the subject 
matter was judged only in the light o 
paragraph J of Anicle 29 of the directiv 
and that the Italian Government's respons 
related to that provision alone. It is als 
clear on the other h:md that the complair 
first raised in the reasoned opinion that th 
first paragraph of Article 29 of the directiv 
had not been complied v.·ith is a complete! 
different claim and that the ltalia 
Government was not able to make an 
submissions thereon during the admir 
istration procedure precisely because. til 
Commission had referred expressly only t 
Article 29 (3). Since the preliminar 
administrative procedure has not bee 
conducted properly the application for 
declaration that the first paragraph < 
Article 10 of Law No 741 is contr;uy t 

Article 29 (1) of the directive cannot ~ 
regarded as admissible. 

Furthermore, since according to d 
aforementioned case-law the question is or 
relating to admissibility, it is a matter ft 
the Court to decide of its own motion; it 
therefore irrelevant that the ltali: 
Government drew attention to the matt 
for the first time only during the or 
procedure and only then raised an objecti< 
of inadmissibility. 

2. In view of that conclusion in relation 
the first of the remaining two pointS 
issue, I turn now to consider, as a seconda 
matter and fairly briefly. the questic 
whether the Commission's objection 
relation to the first paragraph of Article 
of Law No 7 41 is justified or \\"hether t 
Italian Government is correct in its vic 
that the said provision (which was su 
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stantially retained in the Law of 8 October 
1984 - a fact which is of course not now in 
dispute) is wholly in conformity with Anide 
29 (1) of Directive 71/305. 

As has already been pointed out, the 
provision in question added to Anicle 24 of 
the Lav.• of 8 August 1977 (which provided 
as criteria for the award of contractS (a) the 
lowest price and (b) the most economicall>· 
advantageous tender) the funher criterion 
of the average price calculated on the basis 
of the average of those tenders in the lower 
half of the scale between the lowest and 
highest tenders (which is the method of 
calculation referred to in Anide 4 of the 
Law of 2 February 1973). 

The Commission takes the view that that 
provision does not correspond to the 
criterion referred to in the first subpara­
graph of Anicle 29 ( 1) precisely because it 
does not refer to the lowest price; it also 
contends that it does not comply with the 
criterion of the most economically advan­
tageous tender laid down in the second 
subparagraph of Article 29 {l) because that 
provision basically covers only qualitative 
and not purely quantitative criteria; if pri~e 
is to be a relevant consideration then it can 
only be so as one of several factors to 
ht' considered in taking a discretionary 
decision. 

In reply to the Commission's argument the 
Italian Government contended that in 
reality the provision in question, contrary to 
the Commission's belief, did not add a third 
criterion for the award of contracts and fell 
completely· within the scope of the second 
subparagraph of Anicle 29 (1). That view i~ 
based on the fact that in that subparagraph, 
factors which are cenainly not exclusively 
qualitative criteria, such as the 'period of 
completion', are of significance. Price is also 
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expressly mentioned as a factor to be taken 
into account and there is cenainly no 
compelling reason to conclude that price is 
only of imponance in conjunction with 
other factors. In fact the contested provision 
lays down a yardstick for calculating the 
most economically advantageous price 
because the function of the price in that 
provision is different from itS function in the 
first subparagraph of Article 29 (1): the 
correct ,.rk~t price is determined by that 
method, which, by excluding extremely low 
tenders which can hardly be regarded as 
serious, ensures that the contract is awarded 
to a tenderer who may be relied on to carry 
out the work correctly. 

In the light of the wording and scheme ·of 
the directive I consider that the view taken 
by the Commission contains the better 
arguments. It is obvious that only two 
criteria for the award of contracts are 
provided for in the directive. If the sole 
factor is price, the first subparagraph of 
Anicle 29 (1) clearly provides that only the 
/()fMst price is . to be taken into account and 
no other. However, inasmuch as the price is 
also relevant under the second subparagraph 
of Article 29 (1), that is to say in connection 
w.ith the most economically advantageous 
tel\(ler, the intention must be that in that 
context price is not to be taken into account 
in isolation and by way of derogation from 
the first subparagraph - which would 
hardly be comprehensible - but only in 
conjunction with the other factors (such ~s 
period for completion, running costs and so 
on) which must be assessed when a dis­
cretionary decision . is taken. That view is 
supponed not least by Anicle 29 (2) which 
lays down what information is to be 
provided when the second subparagraph of 
Anicle 29 ( 1) is applied: it provides that ail 
the criteria applied to the award, where 
possible in descending order of importance, 
are to be stated. That does in fact show that 
a number of criteria fall to be considered 
under the se(.;ond subparagraph oi Article 29 
(l). Thus a tender can hardly be 'the most 
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economically advantageous tender' if it is 
determined on the basis of the average of 
those tenders in the lower half of the scale 
between the lowest and highest tenders. 

Even if the Italian Government's argument 
that the advenising authority may be pani­
cularly concerned to exclude extremely low 
tenders (because they are often not serious 
and give rise to doubt whether the work 
involved will be completed reliably) is 
accepted, it is cenainly not necessary to 
derogate from the scheme of the directive to 
achieve that purpose as was done in Italian 
Law No 741. On the contrary, account may 
be taken of that aim by laying down 
minimum prices, which is, according to the 
Commission's submission, a quite customary 
practice in Italy. I do not accept the 
counter-argument that that might give rise 
tO difficulties since the price level may 
change considerably between the invitation 
to tender and the completion of the project 
due to inflation. In fact that problem may be 
mitigated by speeding up somewhat the 
procedure which does not necessarily have 
to take up to a year, as is apparently often 
the case in Italy. Funhermore, the 
administration should be equally able, when 
laying down a minimum price, to make an 
allowance for inflation over a relatively 
shon period, as is expected of the under­
takings submitting tenders, on the basis of 
whose tendered prices, according to the 
contested provision, an average price is to 
be determined as the price which most 
closely corresponds to the market 
conditions. 

If it were in fact considered appropriate to 
give a judgment on that pan of the 
appliation, it should be declared that the 
first paragraph of Anicle 10 (1) of Law No 
741 is incompatible with the first subpara­
graph of Anicle 29 ( 1) of the directive and 
that it does not comply with the 
requiremenu of the second subparagraph of 
Anicle 29 (1). It should also be recognized 

that the Commission has an interest in such 
a declaration even after the repeal of Lav.· 
No 741 because the Italian Government ha~ 
substantially retained the contested 
provision in Anide 2 of the Law of 1\ 
October 1984. 

3. The second remaining point at issuc 
relates to Article 33 of the directive which 
provides that: 

'Member States shall ensure that the text of 
the main provisions of national law which 
they adopt in the field covered by thi!l 
directive is communicated to the Com­
mission.' 

Since this point does not involve the.· 
question of admissibility, it may be deah • 
with quite briefly. 

There is no doubt that the Italian Law of 
1981 falls within the scope of Anicle 33 of 
the directive because it was obvious!\' 
adopted in· a field covered by the· directiv~ 
and even to some extent amends legislation 
that was in conformity with Community law 
in a manner at variance with Communin· 
law. Furthermore, it is not disputed that th~· 
Italian Government failed to communicat(" 
the text of that Law to. the Commission. It i!l 
therefore clear· that Anide 33 of tht· 
directive has been infringed and that it wa!l 
correct for a procedure: under Article 169 ot 
the EEC Treaty to be instituted. 

It is not possible to argue that the breach 
relates onlf to a ,·cry minor obligation. Tht> 
purpose o provisions such as Anicle 33 is 
absolutely dear: they help the Commission 
to monitor the implementation of directt'<'t~ 
which otherv.·ise, in view of the largt: 
numbers of such C•:lmmunitv acu, would 
not be suffic~t>:·;~i d;fecti\·e ·to cover t\:n 
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legal systems with provisions whose 
signifacance is often difficult to assess. In 
this context I refer the Coun to its 
judgment in Case 96/81. ) In that case, 
whose subject-matter was similar to that in 
this case, it ,..,.as emphasized that the 
Member States are obliged, by vinue of 
Article S of the EEC Treaty, to faciliate the 
achievement of the Commission's tasks. The 
Coun went on to say that the directive 
v.·hich was the subject of that case imposed 
an obligation to provide information; that 
information had to be clear and precise and 
indicate unequivocally the relevant 
provisions, for oL~erwise the Commission 
would not be in a position to check whether 
the Member State had effectively ::md 
completely implemented the directive. 

Finally, it is also clear that the fact that the 
Commission became aware of the contested 
provision of Italian law in some other way 
- although only in March 1982 - did not 
remedy the aforementioned breach, that is 
to say does not justify the breach. Fur­
th('rmore. it goes without saying that, in 
vaew of the significance of the contested 
provisions, the Commission is quite right to 
seek a declaration that the Italian Republic 
has failed to comply therewith in order to 

draw attention, once again, to the 
imponance of such provisions. 

4. Finallv, a few words must also be said 
with regant to. the costs of the action. 

It must be recalled first that the eight 
complaints originally made against it {one 
of which was divided into two pans), the 
Italian Government immediately recognized 
that three were justified and amended the 
relevant Italian law accordingly in October 
1984 - which it also did in relation to one 
and a half of the other complaints. It is of 
importance also that the Commission had to 
admit that one and a half complaints were 
unjustified and lastly that one complaint 
must be declared inadmissible on the ground 
that the preliminary administrative 
procedure had not been conducted properly. 

In those circumstances, it can hardly be said 
that the Commission's application was 
essentially successful and I do not consider 
it to be justified to order the Italian 
Republic to pay the whole of the costs of 
the action. It would be more appropriate to 
order the Italian Republic to pay half of the 
Commission's costs and the whole of its 
own. 

5. In view of the foregoing, I propose that the Coun should: 

Dismiss as inadmissible the application for a declaration that the first paragraph of 
Article 10 of the Italian Law of 10 December 1981 is contrary to Article 29 ( 1) of 
Directive 71 I 305; 

Declare that, by failing to notify the Commission of the text of the Law of 10 
December 1981 after it had been adopted, the Italian Republic has infringed 
Article 33 of the said directive; 

Order the Commission to bear half the costs incurred by it and the Italian 
Republic to pay the other half of the Commission,s costs together with its own. 

• - Juctc-n&of2SMay 1982inC.uc96111 Co.•u•iorao/tiM 
~- Co.• .. itir• v Kiatlota o/thr N«hr"-''s ( 1912) 
ECR 1791. 
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In Case 27 4/83 

COMMISSION • rrALY 

JUDGMENT OF THE COURT 
28 March 1985 ,.. 

Commission of · the European Communities, represented by Albeno Prozzillo 
acting as Agent, with an address for service in Luxembourg at the office o 
Manfred Beschel, a member of its Legal Service, Jean Monnet Building 
Kirchberg, 

applicant 

v 

Italian Republic, represented by Arnaldo Squillante, Head of the Department fc 
Contentious Diplomatic Affairs, acting as Agent, assisted by lvo Bragugli= 
Avvocato dello Stato, with an address for service in Luxembourg at the Italia 
Embassy, 

defendan 

APPLICATION for a declaration that, by adopting certain provisions concernin 
the award of public works contracts and by failing to notify the Commission of th 
main provisions of national law which it adopted in the field covered by Counc 
Directive 71/305/EEC of 26 July 1971 concerning the coordination of procedurt 
for the award of public works contracts (Official Journal, English Special Editio 
1971 (II), p. 682), the Italian Republic has failed to fulfil its obligations under t• 
EEC Treaty, 

THE COURT 

composed of: Lord Mackenzie Stuart, President, G. Bosco and 0. Due, Presiden 
of Chambers, P. Pescatore, T. Koopmans, K. Bahlmann and R. Joliet, Judges, 

Advocate General: C. 0. Lenz 
Registrar: P. Heim 

·~ 

gives the following 

• ........_.of lhc Cue: lwian. 
- after hearillt die OpinioD or the AdYOCaiC Gcacral dcliYcml a& lhe .... Oft ) FebruMy 1915. 
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JUDGMENT 

(The account of the facts and issues which is contained in the complete text of the 
judgment is not reproduced) 

Decision 

By application lodged at the Coun Registry on 16 December 1983, the 
Commission of the European Communities brought an action pursuant to Anicle 
169 of the EEC Treaty for a declaration that, by adopting cenain provisions 
concerning the award of public works contracts and by failing to notify the 
Commission of the main provisions of national law which it adopted in the field 
covered by Council Directive 71/305/EEC of 26 July 1971 concerning the coordi­
nation of procedures for the award of public works contracts (Official Journal, 
English Special Edition 1971 (II), p. 682), the Italian Republic has failed to fulfil 
its obligations under the EEC Treaty. 

On 26 July 1971, the Council of the European Communities adopted two 
directives for attaining freedom of establishment and freedom to provide services 
in relation to public works contracts. The first, Directive 71/304/EEC (Official 
journal, English Special Edition 1971 (II), p. 678) implements, with regard to 
public works contracts, the principle of the prohibition of discrimination based on 
nationality in the matter of freedom to provide services. The second, Directive 
71/305/EEC (Official Journal, English Special Edition 1971 (II), p. 682), provides 
for the coordination of national procedures for the award of public works 
contracts and lays down in panicular: 

Common advertising rules {Article 12 et seq.); 

Common rules on panicipation (Title IV) comprising the introduction of objective 
criteria both for qualitative selection of undenakings (Anicle 23 et seq.) and for the 
award of contracts (Anide 29). 

In its judgment of 22 September 1976 (Case 10/76 Commission v /ta/y[1976] ECR 
1359) the Coun held that by failing to adopt, within the prescribed period, the 
measures necessary to comply with Council Directive 71/305, the Italian Republic 
had failed to fulfil an obligation under the Treaty. On 8 August 1977 ~e Italian 
Republic adopted, in response to that judgment, Law No 584 (Gazzetta Ufficiale 
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[Official Gazette] No 232 of 26 August 1977, p. 6272), which in the Commission'!> 
opinion duly implemented the directive. 

On 10 December 1981, the Italian legislature adopted 1.;\w No 741 nlncernin~ 
'supplement~!>' rules to speed up procedures for the performance of public works" 
(Gazzetta Ujficiale No 344 of 16 December 1981, p. 8271). Since the Commission 
considered that several of the provisions of that Law, especially Anicles 9, 10, 11, 
13 and 15, infringed in panicular the provisions of Directive 71/305 concerning 
the publication of contract notices in the Official Journal of the European 
Communities, proof of the financial, economic and technical capacity of the 
contractor and the criteria for the award of contracts and that, moreover, by 
failing to notify it of the text of that Law, Italy had failed to fulfil its obligations 
under Anicle 33 of the directive, it requested the Italian Government, by a letter 
dated 17 December 1982, pursuant to Article 169 of the EEC Treaty, to submit its 
observations with regard to the eight allegations therein contained within two 
months of receipt of the letter. 

By a letter dated 24 February 1983 from its Permanent Representation, the Italian 
Government admitted that the complaints with regard to the third, founh and fifth 
paragraphs of Article 10 and Anicle 13 of Law No 741 were justified but 
contested the allegations with regard to Anicle 9, the first paragraph of Article 10 
and Article 11 and the first sentence of the second paragraph of Anicle 15 of the 
Law. The Italian Government sent to the Commission, in an annex to that letter, 
the text of a preliminary draft law drawn up by the Minister of Public Works in 
response to the requests made· by the Commission. 

6 Since the Commission took the view that· it was unable to take that pi"eliminary 
drah law into account in so far as it amounted merely to 'a vague and incomplete 
intention on the pan of the competent authorities to comply with the provisions of 
the directive', it delivered a reasoned opinion dated 2 August 1983 which repeated 
all the complaints which had already appeared in its initial letter. In that opinion, 
the Italian Republic was invited to adopt the necessary measures within one 
month. 

By a telex message. dated 27 September 1983, the Italian Government, in response 
to the reasoned opinion, informed the Commission of the intention of the Minister 
of Public Works to lay the aforementioned draft before' r~~ lt-l!ian Parliamen' 
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once again since it had lapsed at the end of the previous legislative period. Since 
no funher steps were taken the Commission decided to bring an action before the 
Coun. 

Law No 687 amending Law No 741 and the provisions relating to provisional 
security and advenising was not adopted until 8 October 1984. 

In this action the Commission alleges in the first place that on 10 December 1981, 
Italy adopted Law No 7 41 concerning supplementary rules to speed up procedures 
for the performance of public works ( Gazzetta Ufficia/e No 344 of 16 December 
1981, p. 8271) Articles 9, 10, 11, 13 and 15 of which infringe cenain provisions of 
Directive 71/305 and in the second place that contrary to Article 33 of that 
directive Italy did not notify the text of the Law to the Commission. 

I- The adoption of certain provisions in Law No 741 

(a) Admissibility of increased tenders 

The Commission contends that Article 29 ( 1) of the directive provides for only two 
criteria for the award of contracts, that is to say the lowest price or the most 
economically advantageous tender, whilst Anicle 9 of the Italian law permits the 
acceptance of an increased tender not corresponding to either of those two criteria 
in the case of a restricted invitation to tender. 

The Italian Government replies to that allegation that the possibility of submitting 
tenders increased with regard to the basic price for tenders fixed by the 
adminiStration conforms to the criterion of 'the lowest price' provided for in 
Article 29 ( 1) ·of the directive. Article 9 of the Italian Law provides that the 
contract is to be awarded io the tenderer who submits the offer which exceeds the 
price fixed by the smallest margin so that the contract is always awarded to the 
person who tenders 'the lowest price'. 

In the light of the submissions made by the Italian Government, the Commission 
has withdrawn its complaint with regard to that matter. 
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(b) Procedure /or making increased tenders 

u According to the Commission, Anicle 9 of Italian Law No 741 of 10 Decembc 
1981, in conjunction with the third paragraph of Anicle 1 of Law No 504 of . 
July 1970 ( Gazzetta Ufficiale No 179 of 17 July 1970), providl·s that the calcu 
lation of prices in the context of tendering procedures is to include the possibilit: 
of making higher tenders according to the 'anonymous envelope' procedure 
whereas Article 29 (3) of the directive prohibits the calculation of prices ir 
accordance with that procedure after the expiry of the time-limits referred '' 
therein. 

H The Italian Government replies to that allegation that recourse to the anonymou: 
envelope procedure does not follow from Anicle 9 of the Law of 1981 and that ir 
practice that procedure is neither provided for nor used in connection with the 
award of contracts under Article 9. It is only in order to clarify the position and t< 
eliminate the Commission's doubts tha.t Article 1 of the draft law, approved or 
22 December 1983, prohibits the use of the anonymous envelope procedure 
provided for in Article t of Law No 504/70 with regard to contracts falling withir 
the scope ofthe directive. 

1s Since the draft law was adopted on 8 October 1984 the Commission ha! 
withdrawn its complaint in the course of the oral procedure. 

(c) Secret tender equal to or closest to the average tender 

16 According to the Commission the criterion for the award of a contract, for which 
in Italy the first paragraph of Article 10 of Law No 741 refers to Anicle 4 of Law 
No 14 of 2 February 1973 and therefore to Article 1 (d) of that Law which 
provides that the contract is to be awarded to the tenderer whose tender equals the 
average tender or failing that is the nearest tender below that average, does not 
correspond to either of the two criteria provided for in Article 29 ( 1) of the 
directive, that is tO say the lowest price or the most economically advantageous 
tender according to various criteria depending on the contract. 

11 The Italian Government, on the contrary, considers that the criterion of the 
average price enables the most economically advantageous tender to be determined 
by virtue of the specific rules relating to the application of that criterion as defined 
in Article 4 of Law No 14/73. Moreover, in the course of the oral procedure the 
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Italian Government has raised an objection of inadmissibility on the ground that in 
the Commission's initiallener the first paragraph of Article 10 of Law No 741 was 
alleged to be incompatible only with Article 29 (3) of the directive, whereas in its 
reasoned opinion the Commission maintained that the criterion for the award of a 
contract in question did not correspond to either of the criteria prov!ded for in 
Anide 29 (1) of the directive. 

It should be recalled that under Article 169 of the Treaty the Commission may 
bring before the Court an action for a declaration that a State has failed to fulfil 
its obligations only if that State does not comply with the reasoned opinion within 
the period laid down therein by the Commission. The Commission does not 
deliver its reasoned opionion until the Member State has been given an oppor­
tunity to submit its observations. 

It follows from the purpose assigned to the preliminary stage of the procedure 
under Article 169 that the initial letter is intended to define the subject-matter of 
the dispute and to indicate to the Member State which is invited to submit its 
observations the factors enabling it to prepare its defence. 

As the Court held in its judgment of 11 July 1984 (Case 51/83 Commission v Italy 
[1984] ECR 2793) the opportunity for the Member State concerned to submit its 
observations constitutes an essential guarantee required by the Treaty and, even if 
the Member State does not consider it necessary to avail itself thereof, observance 
of that guarantee is an essential formal requirement of the procedure under Article 
169. 

Although it follows that the reasoned opinion provided for in Article 169 of the 
EEC Treaty must contain a coherent and detailed statement of the reasons which 
led the Commission to· conclude that the State in . question has failed :o fulfil one 
of its obligations under the Treaty, the Court cannot impose such strict 
requirements as regards the initial letter, which of necessity will contain only an 
initial brief summary of the complaints. As the Court stated in its judgment of 31 
January 1984 (Case 74/82 Commission v Ireland (1984] ECR 317)there is nothing 
therefore to prevent the Commission from setting out in detail in the reasoned 
opinion the complaints which it has already made more generally in its initial 
letter. 

1090 

COi•iMlSSiON • dALY 

u In that respect it is dear from the documents on the file that in its initial letter 
dated 17 December 1982 the Commission alleged that the first paragraph of 
Article 10 of Law No 741 infringed Article 29 (3) of Directive 71/305 which 

, prohibits the anonymous envelope procedure. But it also stated, after citing the 
text of the Law, that the provision infringed the directive 'in a manner analagous 
to that indicated in the preceding paragraph'. In that paragraph it complained that 
Article 9 of Law No 741 provided inter alia for a criterion for the award of 
contracts which was not compatible with either of the two criteria provided for in 
Article 29 (1) of the directive. 

n Consequendy, although its wording is not very explicit, the initial letter did give 
notice to the Italian Government of the complaint against it. The Commission•s 
complaint is therefore admissible. 

24 With regard to the substance of the complaint it appears that the first paragraph of 
Article 10 of Law No 741 contains, in addition to the criteria for the award of 
contracts of the lowest price and the "most economically advantageous tender, 
which are provided for in the directive, the criterion of the average Rrice 
calculated on the basis of the tenders in the lower half of the scale between the 
lowest and highest tenders. 

2s The Italian Government's contention that the criterion for the award of the 
contract to the person who submits 'the tender which equals the average tender or 
is the closest to it' serves to determine 'the most economically advantageous 
tender' within the meaning of Article 29 of the directive is incorrect. In order to 
determine the most economically advantageous tender, the authority making the 
decision must be able to exercise its discretion in taking a decision on the basis of 
qualitative and quantitative criteria that vary according to the contract in question 
and cannot therefore rely solely on the quantitative criterion of the average price. 

26 It is therefore necessary to declare that the first paragraph of Article 10 ( l) of Law 
No 741 is not compatible with Directive 71/305 in so far as it contains a criterion 
for the award of contracts which is not provided for in Ani de 29 (I) of the 
directive. 

(d) Publication of contract notices 

21 The Commission also maintains that the third paragraph of Ani de 1 0 of Law No 
741, in so far as it suspends until 31 December 1983 the operation of Article 7 of 
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Law No 14 of 2 February 1973 and the provisions of Law No 584 of 8 August 
1977 with regard to the publication of contract notices, is incompatible with 
Anicle 12 of the directive which lays down an obligation to publish contract 
notices falling within the· scope of the directive in the Official Journal of the 
European Communities. According to the Commission the fourth paragraph of 
Anicle 10 concerning the publication of awards is also incompatible with Aricle 
12 of the directive which provides that contract notices are not to be published in 
the daily press before they have been dispatched to the Official Journal. 

The Italian Government does not dispute that these complaints are well-founded. 
It is therefore necessary to declare that it has failed to fulfil its obligations in the 
manner alleged. 

(e) The contractor's financial and economic standing and technical knowledge and 
ability 

The fifth paragraph of Article 10 of Law No 741, to the extent tv which it 
suspends until 31 December 1983 Articles 17 and 18 of Law No 584 of 8 August 
1977, which implement Articles 25 and 26 of the directive, is in the Commission's 
opinion incompatible not only with the provisions listing the references which the 
authority awarding the contract may require in order to assess the contractor's 
financial and economic standing and technical knowledge and ability, but also with 
Articles 17 (d), 20, 22 and 27 of the directive, according to which the suitability of 
contractors is to be checked in accordance with the criteria of economic and 
financial standing and technical knowledge and ability referred to in Anicles 25, 
26 and 27 of the directive. 

The Italian Government does not dispute that these complaints are well-founded. 
It is therefore necessary to declare that it has failed to fulfil itS obligations. 

(f) Additional or modified works 

The Commission contends that Article 11 of Law No 741, by authorizing the 
administration to proceed with 'the award of additional or modified works, once a 
favourable opinion has been delivered by the competent consultative body or 
deliberative body with regard to approval of the relevant expenise' is incompatible 
with Anicle 9 (f) of the directive in so far as it fails to take account of any of the 
conditions provided for by that provision with regard to the award of additional 
works to the contractor who successfully tendered for the main works. 
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n The Italian Government states, on the contrary, that Article 11 relates solely to 
'the award of additional or modified works' and does not relate to the conditions 
on which additional works are to be awarded to the contractor who was awarded 
the main contract provided for in Anicle 9 (f) of the directive. Those conditions 
continue to be governed by Anicle 5 (f) of Law No 584/77 which conforms to the 
aforementioned Article 9 (f) of the directive. Where the conditions in Anicle 5 (f) 
are satisfied, Article 11 permitS, at the most, the award of works to the successful 
tenderer before the contract for additional works has been approved in order to 
speed up procedures for the performance of public works. The hypothesis on 
which the Commission's complaint is based, namely that Anicle 11 introduces a 
derogation from the provisions of Article 9 (f) of the directive, therefore lacks any 
foundation. 

ll In the light of the submissions made by the Italian Government, the Commission 
has stated that it is not proceeding with this complaint. 

(g) Urgency 

l• The Commission maintains that Anicle 13 of Law No 741, in so far as it permitS, 
by reference to Article 41 (5) of the Regolamento [Regulation] approved by Regie 
Decreto [Royal Decree] No 827 of 23 May 1924, the award of private contracts 
'when the urgency of the works, purchases, transpon and materials is such that 
there must be no delay', is incompatible with Anicle 9 (d) of the directive to the 
extent to which it permits urgency to be relied upon in circumstances which do not 
correspond to the conditions provided for expressly in Anicle 9 (d). 

ls The Italian Government has not contested that allegation. It is therefore: neccssaiJ 
to declare that it has failed to fulfil its obligations in the manner alleged. 

(h) Security 

36 Finally the Commission considers that the first sentence of the second paragrapl 
of Article 15 of Law No 7 41, according to which 'if it is provided that the under 
taking invited to tender can be awarded only one contract that undenaking shal 
provide only one provisional deposit, calculated on the basis of the amount of the 
most valuable contract', is incompatible with Articles 25 and 26 of the directive t< 
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the extent to which the provision of security is not mentioned in the exhaustive list 
of references in Articles 25 and 26 that may be required at the tendering stage as 
proof of the contractor•s financial and economic standing and technic-.ll knowledge 
and ability. Since a deposit serves as a guarantee to the authority awarding in the 
contract that the works will be performed properly, it can be required only of the 
contractor to whom the contract is awarded. 

According to the Italian Government, this complaint is inadmissible on the ground 
that the Commission has no interest in the matter in so far as the complaint is 
based solely on the first sentence of the second paragraph of Anicle 15 of Law 
No 7 41 since it is not that provision which requires contractors to provide a pro­
visional deposit in order to take pan in the tendering procedure, but other 
provisions which are not impugned. The first sentence of the second paragraph of 
Article 15 merely provides a power to permit a contractor who is taking pan in 
several tender procedures to lodge only one provisional deposit. 

In addition, the Italian Government contends that Article 16 (i) of the directive 
refers in general terms to 'deposits and any other guarantees, whatever their form, 
which may be required by the authorities awarding contracts• and therefore refers 
not only to the definitive deposit to be paid by the tenderer to whom the contract 
is awarded, but also to a provisional deposit whose specific purpose is to guarantee 
that the tender is serious and to compensate the administration in advance for any 
injury. The provisional deposit merely reinforces the obligation laid down in 
Article 16 (m) of the directive that the tenderer must keep open his tender for a 
certain period of time. 

Since Italian Law No 687 amending Law No 7 41 and in panicular the provisions 
relating to provisional securities was adopted on 8 October 1984, the Commission 
has withdrawn its complaint in the course of the oral procedure. 

II - Failure to notify the text of Law No 7 41 

The Commission claims that, by failing to notify it of the text of Law No 7 41 of 
10 December 1981, Italy has failed to fulfil its obligations under Anicle 33 of 
Directive 71 /305. 
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... The Italian Government for its pan considers that this complaint has ceased to be 
material in so far as the Commission was well aware of the text of the Law when it 
delivered its reasoned opinion. 

•2 In that respect it is necessary to declare that even if the Commission was aware of 
Law No 741 when it delivered its reasoned opinion, the fact remains that the 
Italian Government has not notified it officially of the text of the law as it is 
obliged to do under Anicle 33. It should be emphasized in that rC'spect that the 
Member States are obliged, by vinue of Anide 5 of the EEC Treaty, to facilitate 
the achievement of the Commission•s tasks which, under Article 155 of the EEC 
Treaty, consist in panicular of ensuring that the. provisions of the Treaty and the 
measures adopted by the institutions pursuant thereto are applied. It is for those 
reasons that Article 33 of the directive in question, like other directives, imposes 
upon the Member States, an obligation to provide information. In the absence of 
such information, the Commission is not in a position to ascenain whether the 
Member State has effectively and completely implemented the directive. 

o It is therefore necessary to declare that the Italian Republic, by failing to notify the 
Commission officially ofthe t~xt of Law No 741, has failed to fulfil its obligations 
under Anicle 33 of Directive 71/305. 

III- Costs 

44 Under Anicle 69 (2) of the Rules of Procedure, the unsuccessful pany is to be 
ordered to pay the costs. As the defendant has failed in the majority of its 
submissions, it must be ordered to pay the costs. 

On those grounds, 

THE COURT 

hereby: 

( 1) Declares ·that the Italian Republic, by adopting Article the first, third and fifth 
paragraphs of 10 and Article 13 of Law No 741, has failed to fulfal its 
obligations under Directive 71/305/EEC. 
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(2) · Declares that the Italian Republic, by failinc to notify the Collllllission officially 
of the text of Law No 741, has also failed to fulfil its obligations under A.nide 
J3 of Directive 71/305. 

( J) Orders the defendant to pay the costs. 

Mackenzie Stuan Bosco Due 

Pescatore Koopmans Bahlmann Joliet 

Delivered in open coun in Luxembourg on 28 March 1985. 

P. Heim 

Regi,...rar 
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Case 275/83 

Commission of the European Communities 
v 

Kingdom of Belgium 

'Social security - Deduction by way of contribution' 

Summary 

1.1 Mt1pbfr Sttltes - Obligations - Failure to folfil obligations - justification - NtJ 
• • i;'Mfmissibk 

1

' (EEC Trea~ Art. 169) 

2. Social security for migrant worken - Sickness insurance - Contributions from penon 
entitkd to a pension - Deductions from pensions of Community nationals residing i 
another Member State - Not permissible 
(Rqulation No 1408171 of the Counci( Art. 33) 

1. A Member State cannot plead the 
provisions, practices or circumstances 
existing in its internal legal order to 
justift a failure tO comply with 
obligations resulting from Community 
regulations. 

2. The deduction by a Member State Cl 

contributions from statutory old-age 
retirement, service-related and survivor. 
pensions in respect of Communit 
nationals residing in another Membc 
State, constitutes a failure to fulfil th 
obligations under Anicle 33 of Regu 
lation No 1-408/71. 
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Case 199/85 

(Failure to publish a notice of a public works contract) 

In Case 199/85 

Ca..ission of the European ca.-unities, represented by Guido Berardis, a 
Member of its Legal Department, acting as Agent, with an address for service 
in LuxeMbourg at the office of .Georgios KreMlis, also a member of its Legal 
Department, Jean Monnet Building, Kirchberg, 

applicant, 
v 

Italian Republic, represented by Luigi Ferrari Bravo, Head of the DepartMent 
for Contentious Diplomatic Affairs, acting as Agent, assisted by Pier Giorgio 
Ferri, Avvocato dello Stato, with an address for service in Luxembourg at the 
Italhn E11bassy, 

defendant, 

APPLICATION for a declaration that the Italian Republic, more particularly the 
Municipality of Milan, as a local public authority, by deciding to award by 
private contract a contract for the construction of a plant for the recycling 
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q.f. soHd urban waste and thus failing to publish a contract notice. in the 

Ofl:ti.ci·al Journal of the European Comntunities, has failed to fulfil its 

o,pligati-ons uf'lder Council Directiv.e 71/305/EEC concerning the co-ordination Tf 

P.:PQced~r-es for the award of public works contracts 1 

THE C~fi,T· 

co~•-' of: Lord Mackenzie Stuart, President, T.F. O'Higgins and F.A. 

$ohoc~eiler (Presidents of Chambers>, T. Koopmans, K. Bahlmann, R. Joliet and 

G.C. R~riguez Iglesias, Judges, 

~vocate General: c.o. Lenz 

Regis.trar: D. Louterman, Administrator, 

having regard to the Report for. the Hearing and further to the hearing on 
6 November 1986, 

a.f.ter· h .. ring the Opii . .;on of the Ad\tocate General delivered at the sitting on 
'JI3· January 1987,. 

g,i~• th• follow .. ing 

C.r/de/Ly 

J 199/&5 
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JUD&IIIENT 

1 By an application lodged at the Court Registry on 28 June 1985 the 

Commission of the European Communities brought an action under Article 
169 of the EEC Treaty for a declaration that the Italian Republic, more 

particularly the Municipality of Milan, as a local public authority, by 
deciding to award by private contract a contract for the construction of 

a plant for the recycling of solid urban waste and thus failing to 

publish a notice thereof in the Official Journal of the European 

Communities, has failed to fulfil its obligations under Council Directive 

71/305 of 26 July 1971 concerning the co-ordination of procedures for the 

award of public works contracts (Official Journal, English Special 

Edition 1971 Cll), p. 682). 

2 Reference is made to the Report for the Hearing for the facts and 

the submissions and arguments of the parties, which are mentioned or 
discussed hereinafter only in so far as is necessary for the reasoning of 

the Court. 

I - ~issibility 

3 The Italian Republic has raised an objection of inadmissibility. 

It maintains that it fully complied with the reasoned opinion delivered 

by the co .. ission and that, consequently, an action before the Court of 

Justice under Article 169 of the EEC Treaty is no longer admissible. 
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4 In its reasoned opinion delivered in the pre-litigation procedure 

the Commission requested the Italian Republic "to adopt the measures 

necessary to comply with this reasoned opinion within 30 days of 

notification hereof" and in the final paragraph thereof stated that "by 

necessary measures is meant above all a written undertaking by the 
Municipality of Milan that it will comply with all the provisions of 
Directive 71/305/EEC in future". 

5 In response to the reasoned opinion, the Italian authorities sent 

to the Commission a copy of a letter in which the Minister of the 

Interior instructed the Prefect of Milan to enjoin the Municipality of 

Milan strictly to ensure that the directive was complied with in full in 

future together with the following written declaration by the Mayor of 

Milan dated 19 April 1984: 

"··· although convinced that the Municipal Administration acted, as 

on every other occasion, in a lawful manner in authorizing the 
award by ~· ~te contract of a contract for the construction of the 
said plant for the recycl :.':' of solid urban waste, 

I HEREBY DECLARE, 

as requested in the aforementioned opinion, that the Municipality 

of Milan will ensure that, in the future, too, -'ts administrative 

action is in conformity with the provisions of primary and 

secondary legislation, including all th~' orov..:~bns of Directive 

71/305/EEC, by according thein full r '~")~"'::'t, ·in both form and 

substance". 

6 It is clear from the documents before the Court that subsequently 

there were considerable delays in the construction of the proposed plant, 

the award of the contract for which was objected to by the Commission in 

/ 
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its reasoned opinion, and that considerable changes had to be made to the 

project. However, no steps were taken with a view to proceeding to a 
fresh invitation to tender under conditions complying with the ter•s of 

the reasoned opinion. 

7 It •ust be pointed out that the purpose of the procedure provided 

for in Article 169 of the EEC Treaty is, inter alia, to avoid a situation 

in which a Me~er State's conduct is put in issue before the Court when, 

following the commencement by the Commission of the infringement 

procedure, the State admits the breach of obligations with which it is 

charged and remedies that breach within the period fixed by the 

Commission. 

8 In this case, however, the declaration issued by the Mayor of Milan 

disputes the view expressed by the Commission in its reasoned opinion as 
to the existence of an infringement and no practical measure entailing 

acceptance of that point of view has been adopted by the Italian 

authorities. 

9 In those circumstances, the Italian Republic cannot be considered 

to have coMplied with the reasoned opinion delivered by the Commission 
and therefore the action brought by the Commission under Article 169 of 
the EEC Treaty cannot be considered inadmissible. Consequently, the 

action Must be declared admissible. 
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II - SubltMCe 

10 By reference to the observations submitted to the Commission by the 

Municipality of Milan during the pre-Litigation procedure, the defendant 
justified the award by private contract of the contract in question by 
relying upon Article 9 Cb> and Cd> of Directive 71/305. 

11 According to the defendant, the construction of the type o~ plant 

envisaged involved the use of exclusive rights held by the undertakings 

to which the contract was awarded and secondly, as the result of certain 
events, in particular the accident at Seveso, the construction of the 
plant was a matter of extreme urgency. 

12 It should be observed that Directive 71/305 is intended to 

facilitate the effective attainment within the Community of freedom of 

establishment and freedom to provide services in respect of public works 
contracts. To that end it lays down common rules, in particular 

regarding advertis ar.~ participation, so that public works contracts 
in the Member States ~~e open to a~l undertakings in the Community. 

13 Article 9 of the directive permits awarding authorities to award 
their works contracts without applying the common rules, except those 

contained in Article 10, in a number of situations, including Cb> and 
Cd>, described under the following: 

J 199/85 

"when, for technical or artistic rea~o:,s or for reasons connected 

with the protection of exclusive ,. sh~s, the works may only be 
carried out by a particular contra~tor," Cb) 
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"in so far as is strictly necessary when, for reasons of extreme 
urgency brought by events unforeseen by the authorities awarding 
contracts, the time-Limit Laid down i·n other procedures cannot be 

kept;• <d>. 

14 Those provisions, which authorize derogations from the rules 
intended to ensure the effectiveness of the rights conferred by the 
Treaty in the field of public works contracts, must be interpreted 
strictly and the burden of proving the actual existence of exceptional 

circumstances justifying a derogation lies on the person seeking to rely 

on those circu•stances. 

15 In the present case, no facts of such a nature as to show that the 
conditions justifying the derogations provided for in the aforementioned 
provisions were satisfied have been put forward. Consequently, the 
Commission's application •ust be granted without any need to exa•ine the 
facts at issue .ore closely. 

16 It must therefore be declared that since the Municipality of Milan 
decided to award by private contract a contact for the· construction of a 
plant for the recycling of solid urban waste and thus did not publish a 
contract notice in the Official Journal of the European Communities, the 
Italian Republic has failed to fulfil its obligations under Council 
Directive 71/305 of 26 July 1971 concerning the co-ordination of 

procedures for the award of public works contracts. 
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Costs 

17 According to Article 69 (2) of the Rules of Procedure, the 

unsuccessful party is to be ordered to pay the costs. Since the 

defendant has failed in its submissions, it must be orderd to pay the 
costs. 

On those grounds, 

THE COURT 

hereby: 

1. Declares that since the ....,icipality of Ri l• decided to •ard 

b.Y private contract • contract for the construction of • plant 
for the recycling of solid urban waste and thus did not 

publish a contract notice in the Official Journal of the 
Europe~ ~~Jniti .. , the Italian Republic has failed to 
fulfil it; ~lig•tions under Council Directive 71/305/EEC of 
26 July 1971 concerning the co-ordination of procedures for 
the •ard of public works contr•cts. 

2. Orders the ltalf .. .......,lfc to pay t._ costs. 

J 199/85 
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Mackenzie Stuart O'Higgins Schockweiler Koopmans 

Bahlmann Joliet Rodriguez Iglesias 

Delivered in open court in Luxembourg on 10 March 1987. 

P. Heim 
Registrar 

J 199/85 

A.J. Mackenzie Stuart 
President 





Translation case 199/85 

REPORT FOR THE HEARING 

<Failure to publish a notice of a public works contract) 

In Case 199/85 

CoMMission of the European Co-.unities, represented by Guido Berardis, a 

me~ber of its Legal Department, acting as Agent, with an address for $ervice 
in Luxe~ourg at the office of Georgios Kre•lis, also a member of its ~egal 
Department, Jean Monnet Building, Kirchberg, 

applicant, 

v 

Italian Republic, represented by Luigi Ferrari Bravo, Head of the Department 
for Contentious DiploMatic Affairs, acting as Agent, assisted by Pier Giorgio 
Ferri, Avvocato dello Stato, with an address for service in Luxembourg at the 
Italian EMbassy, 

defendant, 

APPLICATION for a declaration that the Italian Republic, mQre particularly the 

Municipality of Milan, as a local public authority, by deciding to award by 

private contract a contract for the construction of a plant for the recycling 
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of solid urban waste and thus failing to publish a contract notice in the 

Official Journal of the European Communities, has failed to fulfil its 

obligations under Council Directive 71/305/EEC concerning the co-ordinatio~ ~· 

procedures for the award of public works contracts. 

I. Relevant legal provisions and outline of the facts 

1. Council Directive 71/305 of 26 July 1971 concerning the cc-ordil"latior , ~ 

procedures for the award of public works contracts (Official Journal, Englis1 

Special Edition 1971 <II>, p. 682>, which was implemented in Italy by Law No. 

584 of 8 August 1977, co-ordinated the procedures for the award of public 

works contracts in Member States on behalf of the State, or regional or local. 

authorities or other legal persons governed by public law, on the basis of the 

following principles: prohibition of technical specifications that have a 

discriminatory effect, adequate advertising of contracts and the fixing of 

objective criteria for participation. 

The directl\ wh4ch applies to publi~ works contracts whose value is 

not less than 1 mill~,..., ECU, prov1oes, in Title UI, Article 12 et seq., for 

adequate advertising of invitations to tender giving all interested 

contractors in the Community the chance to know of the invitation to tender 

and to participate in the procedure. Article 12 requires notices of 

invitation to tender to be sent to the Official Publications Office of the 
European Co111111unities, which will publish it in the Of· icial Journal not later 
than nine days after the date of dispatch. Article 15 provides for an 

accelerated procedure where the period withir which tnr Publications Office 

must publish the notice is reduced frt:~'Tl r,~ 1 .... ":J five days and the per:iC)ds 

within which requests to participate and ·.~nc!c·~ must be received are reduced 

to twelve and ten days respectively. 

( 

Cr/de/Ly 
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Article 9 of the directive provides for a nuMber of exceptions to its 

provisions on advertising. In particular it provides for exemption 

"(b) when, for technical or artistic reasons or for reasons connected 
with the protection of exclusive rights, the works may only be 
carried out by a particular contractor;• 

"(d) in so far as is strictly necessary when, for reasons of extreme 
urgency brought by events unforeseen by the authorities awarding 
contracts, the time-limit laid down in other procedures cannot be 
kept.• 

2. By a resolution of 5 November 1979 the Municipal Council of Milan 
approved and brought into force Decision No. 0251-0561 of 18 July 1979 adopted 
by the Board of the Azienda Municipale Nettezza Urbana di Milano ~Municipal 
Refuse Disposal Corporation of Milan, hereinafter referred to as "the Milan 
Refuse Disposal Corporation:l by which that body awarded by private contract a 
contract for the construction of a plant for the recycling of solid urban 
waste to a consortium of three Italian undertakings for a sum of 27 thousand 
million lire. 

The award of the contract by private contract excluded publication of 
the contract notice in the Official Journal of the European Communities 
required by Directive 71/305 and prevented other European undertakings which 
might have been interested in the contract from participating. 

3. During 1980 and 1981 the staff of the Commission repeatedly drew the 
Italian authorities• attention to the fact that the procedure for the award of 

the contract followed by them appeared to be incompatible with the directive'$ 
require•ents. 

R. 199/85 
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The Italian authorities contended in essence that the special 

characteristics of the plant to be constructed necessitated works which would 

be best carried out by the consortium composed of the successful tenderers 

which would give a higher rate of salvage than that achieved by existing 

plants in Europe at the time. Moreover, the construction of that type of 

plant involved the use of exclusive rights belonging to those undertakings. 

The Municipality ·of Milan also stated that the requirement for the applicat·ic., 

of the exception contained in Article 9 (d) of the directive, namely that 

there must be "reasons of extreme urgency brought about by ev~~+:~ 'Jnft:'r~•<:E'~­

by the authorities awarding contracts", was satisfied in this case and that 

had done no more than was strictly necessary. 

4. Considering the information and particulars given to it to be 

unsatisfactory, the Commission, by a letter dated 1 August 1983, commenced the 

procedure provided for in Article 169 of the EEC Treaty and requested the 

Italian authorities to submit their observations within two months. 

5. By a letter dated 10 November 1983 the Permanent Representation of Italy 

at the European ..:.. ·tnities forwarded to the Commission a communication dated 

11 October 1983 from the Mayor CJ, ... ilan containing the observations requested 

by the Commission. In that letter cnc ~ayor disputed the Commission's 

observations and maintained that the exceptions contained in Article 9 (b) and 

(d) of Directive 71/305 were applicable in this case. 

With regard to Article 9 (b), the Mayor of Milar emphasized that the 

advisory technical committee appointed by the Milan Refuse Disposal 

Corporation had reached the conclusion not O"'-Y -t;i·iat t:-~ plant proposed by 

/ 

R. 199/85 
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the three Italian undertakings was superior to any to be found in Europe but 

also that the construction of that type of plant involved the use of exclusive 
rights belonging to those undertakings. 

With regard to Article 9 Cd> the Mayor relied on the following three 

factors as justifying the application of the exception:. 

The accident at seveso, and therefore the urgent need to replace an 

additional incinerator, which, although planned at one stage, could no 

longer be built because of the refusal of the Lombardy regional 
authorities as a result of the discovery that the incinerator emitted 

dioxin, is an unforeseeable event; 

The problem of disposing of solid urban waste after the closure of 

certain refuse dumps, the closing-down of one of the two incinerator• 

and the limited operation of the other is of extreme urgency; 

The proposed works are limited to what is strictly necessary and consist 

of the replacement of the two existing incinerators and of the project~~ 
incinerators by a new recycling plant. 

6. The CoMMission was not satisfied with those observations and, on 13 
March 1984, delivered a reasoned opinion under Article 169 of the EEC Treaty 
requesting the Italian Republic to adopt the measures necessary to comply with 
the opinion within 30 days of its notification. In that reasoned opinion it 
stated as follows: 

R. 199/85 
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"By necessary measures is meant above all a written undertaking by the 

Municipality of Milan that it will comply with all the provisions of 

Directive 71/305/EEC in future". 

7. In response to the reasoned opinion, the Italian authorities submitt~d a 

letter in which the Minister of the Interior instructed the Prefect of Milan 

to enjoin the Municipality of Milan strictly to ensure that the directive was 

cOmplied with in full in future together with the followin~ writte~ 

declaration by the Mayor of Milan dated 19 April 1984: 

" although convinced that the Municipal Administration acted, as on 

every other occasion, in a lawful manner in authorizing the award by 

private contract of a contract for the construction of the said plant 

for the recycling of solid urban waste, 

I HEREBY DECLARE, 

·IS reques~~ ~ t~e aforementioned opinion, that the Municipality of 

Milan will ens•tre that, in ~~e future, too, its administrative action is 

in conformity with the provis1or.s of pr~mary and secondary legislation, 

including all the provisions of Directive 71/305/EEC, by according them 

full respect, in both form and substance". 

8. The Com,ission considered the declaration by th Mayor of Milan to be 

unsatisfactory. It contended that it was patently ambiguous and gave no 

effective guarantee for the future and state~ ~~at, Dc~ording to its 

information, the Municipality of Mila~ ~2~ ~~~? another award in respect of 

the same type of contract and had fa)~~d .~cP. ~gain to comply with the 

provisions of Directive 71/305. 

9 By an application lod_?ed at the,Court Registry on 28 June 1985 pursuant 

to the second paragraph o~l Art\c le 169 of the EEC Treaty the Commission 

brought this action. 

R. 199/85 
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10. The written procedure followed the normal course. 

11. In its reply the Commission sets out a number of new facts which came to 

its knowledge after the Italian Government had submitted its defence. In the 

first place, the construction of the recycling plant decided upon in 1979 was 

never co .. enced. In 1984 the Municipality of Milan decided to have the plant 

in question constructed at Muggiano and the Milan Refuse Disposal Corporation 
applied to the European Investment Bank for finance. The Co.mission was asked 
to give its opinion on that application; it was then that it discovered what 

it believed to be a further infringement, although in fact the same plant was 
involved. 

The Commission also learnt that proceedings were pending before the 
Tribunale Amministrativo /Administrative Tribunal7, Lombardy, concerning the - -
award in 1979 by private contract of a contract for the construction of the 

recycling plant which is the subject of this case. It states that it is 
possible that those proceedings could give rise to a reference to the Court of 

Justice for a preliminary ruling. 

The Italian Republic did not dispute those new facts. 

12. Upon hearing the report of the Judge-Rapporteur and the views of the 

Advocate General, the Court decided to open the oral procedure without any 
preparatory inquiry. It nevertheless requested the Italian Government to 
reply in writing to certain questions set out in part IV below. 

R. 199/85 
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II - Conclusions of the parties 

and 
The Commission claims that the Court should reject all other conclusions 

(i) declare that by deciding to award by private contract a contract 

for the construction of a plant for the recycling of solid urban 

waste and thus failing to publish a contract notice in the 

Official Journal of the European Communities, the Italian 

Republic, and in particular the Municipality of Milan, has failed 

to fulfil its obligations under Directive 71/305/EEC concerning 

the co-ordination of procedures for the award of public works 

contracts; and 

(ii> order the Italian Republic to pay the costs. 

The Italian Republic contends that the Court should: 

Declare the application ir ... :' ... issible. 

III - Submissions and arguments of the parties 

A - Admiss·ibi l ity of the application 

1. The Italian Government, in its defence, raises an objection of 

inadmissibility against the Commission's app l i cat: O!• ort the ground that the 

Italian administrative authorities havE' co•n'i•c with that which was required 

of them by the reasoned opinion. 

R. 199/85 
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In its reasoned op1n1on the Commission requested the Italian Republic to 
adopt the measures necessary to comply with the opinion within 30 days. As 
soon as it received the opinion the Italian Government took action to ensure 
compliance with it within the period prescribed by the Commission. Pursuant 
to the Minister of the Interior's request, the Mayor of Milan adopted the 

declaration of 19 April 1984 in which he gave a strict undertaking that the 

Municipality of Milan would ensure that its administrative action complied 
with the provisions of the directive in question. 

The Italian Government disputes the Commission's arguments that 

<a> the patent ambiguity of the Mayor's declaration gives no effective 

guarantee for the future; and 

(b) that assessment was confirmed by the fact that subsequent to or at 

the same time as the adoption of the aforementioned declaration the 
Municipality of Milan made another award in respect of the same 
type of contract and once again failed to comply with the 
provisions of the directive. 

<a> With regard to the ambiguity of the Mayor's declaration, the Italian 
Government considers that it is not possible to conclude from its wording that 

it contains a contradiction such as to negate the assurance given for the 

future. In using the words which appear in the preamble to the declaration 

"although convinced that the Municipal Administration acted ••• in a lawful 

manner•, the Mayor of Milan was not contending that the complaint contained in 

the reasoned opinion was unfounded and that the Municipal Administration's 

action, viewed objectively, was unlawful, but was merely expressing his 

R. 199/85 
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subjective view without any intention to contradict the view taken in the 

reasoned opinion. According to the Italian Government, the Italian 

conjunction "pur", with which the phrase begins, is intended to signify 

clearly and unequivocally that the Municipality's willingness to accept t 

conclusion contained in the reasoned opinion prevails over its own convict:on. 

In addition, the reasoned opinion ~id not request formal acknowledgement of 

the infringement of the provisions of the directive in question but merely a 

declaration offering certain guarantee~ concerning compliance th~rewith i~ ·~~ 

future. 

(b) With regard to the Commission's second argument concerning an alleged 

further infringement committed by the Municipality of Milan in awarding 
another contract, the Italian Government considers in the first place, in its 

defence, that the Commission cannot rely in support of its case on a further 

allegation which the Court would have to consider without recourse to the 

procedure provided for in Article 169 of the EEC Treaty and secondly, in its 

rejoinder, that it is clear that the alleged further infringement never took 

place. 

2. The Commission does not share t~~ Italian Government's view on either of 
those two points. 

Ca> With regard to the ambiguity of the Mayor of Milan's declaration, the 

Commission begins by justifying the wording of the unr~rtaking it required 

from the Italian Government in its reasoned opinion: the requirement of an 
undertaking that the provisions of the direc+~v~ ~outd be complied with in the 

future was based on the assumption tha~ a": .... r.> time the reasoned opinion was 

drawn up the 'construction of the rec) .. ~ 1r·~ pl<:"t should have been completed in 

view of the fact that the award of the contract by private contract had been 

justified four years previously on the ground of extreme urgency and on the 

R. 199/85 \ 
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assumption that it was not possible to block or annul the Municipality's 

decision. Consequently, it was not possible to envisage any measures other 
than a sole•n undertaking with regard to the future. 

According to the Commission, the undertaking which it requested from the 
Italian Government presupposed an acknowledgement, or at least an implicit 
acknowledgement, of the failure to comply with the directive. However, such 

an acknowledge•ent is totally absent from the Mayor of Milan's declaration 

which, on the contrary, is subject to a clear qualification: in the 

declaration it is stated in substance that the Municipality would comply in 

the future, too, with the provisions of Community law relating to public works 

contracts, as it had done in the past, which means that it would continue to 

act in the same way, in breach of the provisions of the directive. The 

Commission maintains that, in order to comply with the reasoned opinion, the 

Municipality of Milan should not only have given an undertaking for the futur, 
but also have admitted that it had acted wrongly in the past. 

(b) With regard to the alleged later infringement of the directive in the 
award of a contract in respect of a new plant, the Commission accepts that the 

information which came to its notice as a result of a request for finance 

submitted to the European Investment Bank concerned the same plant as that for 

which a contract was awarded in 1979. The Commission points out that 

responsibility for the inaccuracy of its allegation regarding the further 

infringe•ent lies partially with the Italian Republic since it failed to reply 

to inquiries •ade by the Commission concerning that alleged infringement and 
since it failed to include in its defence any objection to the Commission's 

statement regarding the alleged second infringement. 

R. 199/85 
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The Commission considers that those new facts should not affect the 

normal course of these proceedings. 

B - Submissions and arguments of the parties concerning the substance o 

action 

1. The Commission maintains that the Italian Government cannot rely on the 

derogations provided for in Article 9 <b> and (d) of Directive 7 1 /305. 

<a> Article 9 (b) 

The Commission does not accept the arguments submitted by the Italian 

Government to the effect that the special characteristics of the plant to be 

constructed necessitated works which, at the time the contract was awarded, 

could be entrusted only to the consortium composed of the successful 

tenderers. According to the Municipality of Milan, only that consortium had 

the special knowledge and exclusive rights needed to build a plant of the type 

required. 

The Commission considers that aL :he ti~e the contract was awarded other 

undertakings in the Community were in a position to construct the plant in 

question, that the Municipality of Milan has never provided details of the 

exclusive rights held by the successful tenderers ~Y virtue of which they 

alone were in a position to construct the plant, and ~inally that the 

Municipality of Milan has not proved, as is required of any public 

authority seeking to rely on the derogation c0n+~~ned 1~ Article 9 <b> of 

R. 199/85 
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Directive 71/305, that at the relevant time the successful tenderers were the 
only contractors capable of carrying out the works in question. 

(b) Article 9 (d) 

The Commission takes the view that in this case the conditions for the 

application of the derogation contained in this provision - •extreme urgency 

brought by events unforeseen by the authorities• - have not been satisfied. 
It considers that the statements of the Municipality of Milan, in particular 

that it had for .any years been considering the construction of urban waste 
disposal plants, invalidate the claim of •extreme urgency". In addition, 
neither the events which occurred at Seveso nor the refusal of the Lombardy 
regional authorities to sanction the construction of an incinerator 

constituted •events unforeseen by the authorities• since they did not 
substantially change the Municipality's objectives except with regard ~o the 

type of plant and its characteristics. The events which are relied upon by 

the Municipality and which are described as "unforeseen" had, on the contrary, 

been foreseen and known for more than a year. In its reply the Commission 

also contends that the fact that the construction works have not been 

commenced several years after the award of the contract is incontestable proof 
that urgency cannot seriously be relied upon. 

2. The Italian Government, in its defence, considers that it is neither 

necessary nor appropriate to submit observations concerning the substance of 

the action, even as alternative submissions to the preliminary question of 

R. 199/85 
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The reasons which led the Municipality of Milan t,o 
consider that it had made lawful use of the possibilities provided for by 

Directive 71/305 have been broadly explained during the administrative sta·, 

of the procedure. 

JV ~ Replies to the questions put to the Italian Government 

The Court requested the Italian Government to inform it of the reasons 

vh~ the project for which a contract was awarded in 1979 had not been realized 

subsequently and, as regards the plant intended to be constructed at Muggiano, 

to inform it whether it corresponded to the 1979 project, whether its 

tonstruction was entrusted to the same undertakings as those to whom the 1979 

,,.ject was awarded and which stage the construction of that plant had 

'taolutd. 

By a letter dated 18 August 1986 the Italian Government replied that the 

d•~ay in realizir.~ '·'! 1979 project was due to the entry into force in 

Oecember 1982 of new Italian rult~ ~oncerning waste disposal giving effect to 

UC directives in the matter, which nec.~ssitated substantial changes in the 

proposed plant for which a contract had originally been awarded. 

As regards the plant intended to be constructed at Muggiano, the Italian 

G9v-rnment confirms that it is the same plant as that ~or which a contract was 
awarded in 1979 and that the same undertakings are to carry out its 

construction. As regards the state of the work~ at ~u0giano, so far only the 

•rkl preU•inary to the actual construct:.:r' J.r ~.tje plant have been carried 
..,t. 

•• 199/85 

G.C. Rodriguez Iglesias 
Judge-Rapporteur 
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/TCDA/Judgment of 9 July 1987 - Joined Cases 27, 28 and 29/86 

/P3/ 

iJydament of the Court (Sixth Chamber> 

* a9 July 1987 

i(Procedures for the award of public works contracts -

iDetermination of the contractor's 

ifinancial and economic standing) 

In Joined Cases 27, 28 and 29/86 

REFERENCES to the Court under Article 177 of the EEC Treaty by the Third 

Chamber of the Administrative Appeals Section of the Conseil d'Etat <<State 

Council)) of Belgium for a preliminary ruling in the proceedings pending 

before that court 

In Case 27/86 

between 

Constructions et Entreprises Industrielles S.A. (CEI) 

Judgment 27, 28 and 29/86 

55 
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Gland 

Association Interca..unale pour les Autoroutes des Ardennes, 

whose successor in title is the Fonds des Routes <<Road Fund>>, represented by 

the Minister of Public Works; 

In Case 28/86 

between 

Ing. A. Bellini & Co. S.p.A., a limited company incorporated under Italian 

law, 

and 

Rigie des Blti .. nts ((Building Commission>>, represented by the Minister of 

Public Works; 

Intervener: 
Confidiration Nationale de la Construction A.s.b.l.; 

Judgment 27, 28 and 29/86 
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In Case 29/86 

between 

Ing. A. Bellini I Co. S.p.A. 

Qand 

Belgian State, represented by the Minister of Defence, 

on the interpretation of Council Directive 71/305/EEC of 26 July 1971 

concerning the co-ordination of procedures for the award of public works 
contracts <Official Journal, English Special Edition 1971 (II>, p. 682>, 

QThe Court (Sixth Chamber> 

composed of: C.N. Kakouris, President of the Chamber, T.F. O'Higgins, T. 

Koopmans, K. Bahlmann and G.C. Rodriguez Iglesias, Judges, 

Judgment 27, 28 and 29/86 
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Advocate General: J. Mischo. 

Registrar: B. Pastor, Administrator, 

after considering the observations submitted on behalf of 

Constructions et Entreprises Industrielles S.A., the plaintiff in the 

main proceedings in Case 27/86, by X. Leurquin, Avocat, 

Ing. A. Be
1
llini & Co. S.p.A., the plaintiff in the main proceedings in 

Cases 28 and 29/86, by X. Leurquin, Avocat, 

Association Intercommunale pour les Autoroutes des Ardennes, now the 

Fonds des Routes, the defendant in the main proceedings in Case 27/86, 

by P. Lambert, Avocat, 

Regie des Bitiments, the defendant in the main proceedings in Case 

28/86, by P. Lambert, Avocat, 

the Belgian State, the defendant in the main proceedings in Case 29/86, 

by J.P. Pierard, Agent for the Minister of Defence, 

; I 

Judgment 27, 28 and 29/86 



- 5 -

Confederation Nationale de la Construction, the intervener in the main 

proceedings in Case 28/86, by L. Goffin and J.-L. Lodomez, Avocats, 

the Kingdom of Spain, by L.J. Casanova Fernandez, Secretary General for 

European Communities Affairs, 

the Italian Republic, by Ivo Braguglia, Avvocato dello Stato, 

the ComMission of the European Communities, by M. Guerrin, Legal 

Adviser, 

having regard to the Report for the Hearing and further to the hearing on 13 

May 1987, 

after hearing the Opinion of the Advocate General delivered at the sitting on 

11 June 1987, 

gives the following 

Judgment 27, 28 and 29/86 
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QlJudg~~ent 

/P5/ 

By three judgments of 15 January 1986, which were received at the Court 

on 3 February 1986, the Conseil d'Etat of Belgium referred to the Court for a 

preliminary ruling under Article 177 of the EEC Treaty several quest ions on 

the interpretation of Council Directive 71/305/EEC of 26 July 1971 concerning 

the co-ordination of procedures for the award of public works contracts 

<Official Journal, English Special Edition 1971 (II), p. 682>. 

2 Those questions arose in the context of proceedings for the annulment of 

decisions awarding various public works contracts. 

3 The plaintiff in the main proceedings in Case 27/86 <CEI) was excluded 

in favour of an undertaking which had submitted a higher tender on the ground 

that the total value of the works, both public and private, which CEI had in 

hand at the time of the award of the contract exceeded the limit laid down by 

the applicable Belgian rules. 

4 The tenders submitted by the plaintiff in the main proceedings in Cases 

28 and 29/86 <Bellini) were also excluded in favour of undertakings which had 

submitted higher tenders on the ground that Bellini did not satisfy the 

criteria laid down by the Belgian legislation for recognition in the classes 

Judgment 27, 28 and 29/86 
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required by the contract documents notwithstanding the fact that it had 

submitted a certificate of recognition issued in Italy in a class which 

entitled it to bid in Italy for contracts of a value corresponding to that of 

the Belgian contracts in question. 

5 In the three main proceedings, the plaintiffs allege in support of their 

applications for annulment of the decisions awarding the contracts, ~ 

alia, that those decisions were contrary to the provisions of Directive 

71/305. 

6 Since it considered that an interpretation of certain provisions of that 

directive was necessary, the Conseil d'Etat stayed proceedings and referred 

the following questions to the Court of Justice for a preliminary ruling: 

A. In Case 27/86 

''1. Are the references enabling a contractor's financial and economic 
standing to be determined exhaustively enumerated in Article 25 of 
Directive 71/305/EEC? 

Judgment 27, 28 and 29/86 
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2. If not, can the value of the works which may be carried out at one 
time be regarded as a reference enabling a contractor's financial 
and economic standing to be determined within the meaning of 
Article 25 of the directive?" 

B. In Cases 28 and 29/86 

"Does Directive 71/305/EEC of 26 July 1971 concerning the co-ordination 
of procedures for the award of public works contracts, and in particutar 
Article 25 and ArHcle 26 <d> thereof, permit a Belgian awarding 
authority to reject a tender submitted by an Italian contractor on the 
grounds that the undertaking has not shown that it possesses the minimum 
amount of own funds required by Belgian legislation and that it does not 
have in its employ on average the minimum number of workers and 
managerial staff required by that legislation, when the contractor is 
recognized in Italy in a class equivalent to that required in Belgium by 
virtue of the value of the contract to be awarded?" 

7 Reference is made to the Report for the Hearing for a fuller account of 

the background to the main proceedings, the Community and national legislation 

at issue, the written observations submitted to the Court and the conduct of 

the procedure, which are mentioned or discussed hereinafter only in so far as 

is necessary for the reasoning of the Court. 

--~ 

/ 
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The question concerning the exhaustive nature of the list of references in 
Article 25 of the directive 

8 The first paragraph of Article 25 of the directive provides that proof 

of the contractor's economic and financial standing may, as a general rule, be 

furnished by one or more of the references mentioned therein. Under the 

second paragraph, the authorities awarding contracts are required to specify 

in the notice or in the invitation to tender which references they have chosen 

from among those mentioned in the previous paragraph "and what references 

other than those mentioned under <a>, (b) or (c) are to be produced". 

9 It cain be seen from the very wording of that article and in particular, 

the second paragraph thereof, that the list of references mentioned therein is 

not eiChaustive. 

10 The reply to the national court must therefore be that the references 

enabling a contractor's financial and economic standing to be determined are 

not exhaustively enumerated in Article 25 of Directive 71/305/EEC. 

The question concerning the value of the works which .. Y be carried out at one 
tiM 

Judgment 27, 28 and 29/86 
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11 With regard to the national court's second question in Case 27/86, it 

should be noted that the total value of the works awarded to a contractor at a 

particular moment may be a useful factor in determining, in a specific 

instance, the financial and economic standing of a contractor in relation to 

his obligations. Since the references are not exhaustively enumerated in 

Article 25 of the directive, there is therefore no reason why such information 

should not be required of tenderers by way of a reference within the meaning 

of that article. 

·12 However, in the light of the grounds of the order for reference, the 

content of the Belgian legislation mentioned therein and the arguments before 

this Court, the national court's question must be understood as also seeking 

to ascertain whether a national rule fixing the maximum value of works which 

may be carried out at one time is compatible with the directive. 

13 In that regard, it should be noted that the fixing of such a limit is 

neither authorized nor prohibited by Article 25 of the directive, because the 

purpose of that provision is not to delimit the power of the Member States to 

fix the level of financial and economic standing required in order to take 
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part in procedures for the award of public works contracts but to determine 

the references or evidence which may be furnished in order to establish the 

contractor's financial and economic standing. 

14 In order to rule on the compatibility of such a limit with the directive 

as a whole, the purpose and object of the directive must be borne in mind. 

The purpose of Directive 71/305 is to ensure that the realization within the 

Community of freedom of establishment and freedom to provide services in 

regard to public works contracts involves, in addition to the elimination of 

restrictions, the co-ordination of national procedures for the award of public 

works contracts. Such co-ordination •should take into account as far as 

possible the procedures and administrative practices in force in each Member 

State: <second recital in the preamble to the directive>. Article 2 expressly 

provides that the authorities awarding contracts are to apply their national 

procedures adapted to the provisions of the directive. 

Jud~1ment 27, 28 and 29/86 
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15 The directive therefore does not lay down a uniform and exhaustive body 

of Community rules. Within the framework of the common rules which it 

contains, the Member States remain free to maintain or adopt substantive and 

procedural rules in regard to public works contracts on condition that they 

comply with all the relevant provisions of Community law and in particular, 

the prohibitions flowing from the principles laid down in the Treaty in regard 

to the right of establishment and the freedom to provide services. 

16 The fixing in a Member State of a maximum value for works which may be 

carried out at one time is not contrary to the said principles and there is 

nothing to suggest that it has the effect of restricting access by contractors 

in the Connunity to public works contracts. 

17 In those circumstances, it must be held that as Community law now 

stands, there is no reason why the Member States, in the context of their 

powers in regard to public works contracts, should not fix a maximum value for 

works which may be carried out at one time. 
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18 The reply to the national court should therefore be that a statement of 

the total value of the works awarded to a contractor may be required from 

tenderers as a reference within the meaning of Article 25 of Directive 71/305 

and that neither that article nor any other provision of the directive 

precludes a Member State from fixing the value of the works which .ay be 

carried out at one time. 

The question concerning the effects of being included in an offici•l list of 
recognized contr•ctors in one ~r State vis-i-vis the authorities •v•rding 
contr•cts in other ~r States 

19 In order to reply to this question, it is necessary to make clear the 

function of a contractor's inclusion in an official list of recognized 

contractors in a Member State in the overall scheme of the directive. 

20 Under Article 28 <1>, Member States which have official lists of 

recognized contractors must adapt them to the provisions of Article 23 (a) to 

<d> and (g) and of Articles 24 to 26. 
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21 The said provisions of Article 23 define the circumstances relating to 

the insolvency or dishonesty of a contractor justifying his exclusion from 

participation in a contract. The provisions of Articles 25 and 26 concern the 

references which may be furnished as proof of the contractor's financial and 

economic standing, on the one hand, and technical knowledge or ability on the 

other. 

22 The harmonization of official lists of recognized contractors provided 

for in Article 28 (1) is therefore of limited scope. It concerns in 

particular references attesting to the financial and economic standing of 

contractors and. their technical knowledge and ability. On the other hand, the 

criteria for their classification are not harmonized. 

23 Article 28 (2) provides that contractors registered in such lists may, 

for each contract, submit to the authority awarding contracts a certificate of 

registration issued by the competent authority. That certificate is to state 

the references which enabled them to be r,gistered in the list and the 

classification given in that list. 
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24 Article 28 <3> entitles contractors registered in an official list in 

any Member State whatever to use such registration, within the limits laid 

down in that provision, as an alternative means of proving before the 
authority of another Member State awarding contracts that they satisfy the 

qualitative criteria listed in Articles 23 to 26 of the directive (judgment of 

10 February 1982 in Case 76/81, Transporoute v Minister of Public Works 

((1982)) ECR 417). 

25 In regard, in particular, to evidence of contractors' economic and 

financial standing and technical knowledge or ability, registration in an 

official list of recognized contractors may therefore replace the references 

referred to in Articles 25 and 26 in so far as such registration is based upon 

equivalent information. 

26 Information deduced from registration in an official list may not be 

questioned by the authorities awarding contracts. None the less, those 

authorities may determine the level of financial and economic standing and 

technical knowledge and ability required in order to participate in a given 

contract. 
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27 Consequently, the authorities awarding contracts are required to accept 

that a contractor's economic and financial standing and technical knowledge 

and ability are sufficient for works corresponding to his classification only 

in so far as that classification is based on equivalent criteria in regard to 

the capacities required. If that is not the case, however, they are entitled 

to reject a tender submitted by a contractor who does not fulfil the required 
conditions. 

28 The reply to the national court should therefore be that Article l~, 

Article 26 (d) and Article 28 of the directive must be interpreted as not 

precluding an awarding authority from requiring a contractor recognized in 

another Member State to furnish proof that his undertaking has the minimum own 

funds, manpower and managerial staff required by national law even when the 

contractor is recognized in the Member State in which he is established in a 

class equivalent to that required by the national law by virtue of the value 
of the contract to be awarded. 
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29 The costs incurred by the Commission of the European Communities, the 

Kingdom of Spain and the Italian Republic, which have submitted observations 

to the Court, are not recoverable. Since these proceedings are, in so far as 

the parties to the main proceedings are concerned, in the nature of a step in 

the action pending before the national court, the decision on costs is a 

matter for that court. 

/P3/ 

On those grounds, 

iTHE COURT (Sixth Chamber> 
in answer to the questions referred to it by the Conseil d'Etat of Belgium by 

judgments of 15 January 1986, hereby rules: 

1. The references enabling a contractor's financial and econo.ic 
standing to be deter.ined are not exhaustively enu.erated in 
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Article 25 of Council Directive 71/305 of 26 July 1971 concerning 
the co-ordination of procedures for the award of public works 
contracts. 

2. A state.ent of the total value of the works awarded to a 

contractor .. Y be required fro. tenderers as a reference within 

the .. .ning of Article 25 of Directive 71/305 and neither that 

article nor any other provision of the directive precludes a 
~r State fro. fixing the value of the works which .ay be 

carried out at one ti ... 

3. Article 25, Article 26 (d) and Article 28 of Directive 71/305 .ust 

be interpreted as not precluding an awarding authority fro. 

requiring a contractor recognized in another ~r State to 

furnish proof that his undertaking has the •ini.u. own funds, 

.. npower and •anagerial staff required by national law even when 
the contractor is recognbed in the Nuber State in which he h 

established in a class equivalent to that required by the national 

law by virtue of the value of the contract to be awarded. 
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/51/Kakouris, O'Higgins, Koop•ans, Bahlmann, Rodriguez Iglesias 

Delivered in open court in LuxeMbourg on 9 July 1987. 

/52/P. Heim, Registrar - C.N. Kakouris, President of the Sixth Chamber 

/FIN/ 
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* Language of the case: French 
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/TCDR/Report for the Hearing - Joined Cases 27, 28 and 29/86 

/P2/ 
I - Legal a,.ckground 

1. Con~~unHy law 

86'P9rt for the Hearina 
* &In Joined Cases 27, 28 and 29/86 

Directive 71/305/EEC of 26 July 1971, in conjunction with Directive 

711304/EEC, lays down provisions directed to the attainment of freedom of 
establishment and freedom to provide services in respect of public works 
contracts awarded in Member States on behalf of the State, or regional or 
local authorities or other legal persons governed by public law, including 

provisions not only for the abolition of restrictions but also for the 
co-ordination of national procedures for the award of public works contracts. 

The questions raised in these cases relate to the interpretation of th~ 
provisions of Directive 71/305 dealing with the requirements which 
undertakings must satisfy in order to take part in tendering procedures, which 

are contained in Title IV entitled •common Rules on Participation:. 
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The relevant provisions of Directive 71/305 are as follows: 

Article 23 enumerates the criteria relating to contractors which may be 

lead to their exclusion from participation in a contract and, in respect of 

some of those cases, the evidence which contractors may submit in order to 

establish that those criteria do not apply to them. 

Article 25 defines the references establishing a contractor's financial 

and economic standing as follows: 

"Proof of the contractor's financial and economic standing may, as a 
general rule, be furnished by one or more of the following references: 

(a) appropriate statements from bankers; 

(b) the presentation of the firm's balance sheets or extracts from the 
balance sheets, where publication of the balance sheet is required 
under company law in the country in which the contractor is 
established; 

<c> a statement of the firm's overall turnover and the turnover on 
construction works for the three previous financial years. 
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The authorities awarding contracts shall specify in the notice or in the 
invitation to tender which reference or references they have chosen and 
what references other than those mentioned under <a>, <b> or <c> are to 
be produced. 

If, for any valid reason, the contractor is unable to supply the 
references requested by the authorities awarding contracts, he may prove 
his economic and financial standing by any other docu.ent which the 
authorities awarding contracts consider appropriate.: 

Under the ter•s of Article 26, 

"Proof of the contractor's technical knowledge or ability may be 
furnished by: 

<b> a list of the works carried out over the past five years, 
accompanied by certificates of satisfactory execution for the most 
important works •••• 

<d> a statement of the firm's average annual manpower and the number 
of managerial staff for the last three years ••• :. 
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Article 28 lays down the procedures for the establishment and 

administration by Member States of official lists of recognized contractors 

and provides that the registration of a contractor in such a list constitutes 

a presumption of suitabHity for the authorities of other Member States 

awarding contracts. Paragraphs <2> and (3) provide: 

"2. Contractors registered in these lists may, for each contract, 
submit to the authority awarding contracts a certificate of 
registration issued by the competent authority. This certificate 
shall state the references which enabled them to be registered in 
the list and the classification given in this list:. 

"3. Certified registration in such lists by the competent bodies 
shall, for the authorities of other Member States awarding 
contracts, constitute a presumption of suitabili,ty for works 
corresponding to the contractor's classification only as regards 
Articles 23 (a) to (d) and (g), 24, 25 Cb> and (c) and 
26 (b) and Cd> and not as regards Articles 25 <a> and 26 (a), <c> 
and Ce>. 

Information which can be deduced from registration in official 
lists may not be questioned. " 
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2. National law 

The relevant legislation in Case 27/86 comprises essentially the 
Decree-Law of 3 february 1947 laying down conditions for the recognition of 

contractors <Moniteur Belge of 12 february 1947>, Article 1 of which lays down 

the conditions which must be Met by contractors in order to be authorized to 
carry out public works. In addition to the general conditions contained in 

that article, paragraph (8) requires a prior speci~l recognition: 

"if at the time of the award of the contract or in the course of its 
performance the total value of all the works carried out by the 
contractor at one time, whether public or for the public interest or 
private, exceeds a maximum to be laid down by Royal Decree~. 

The Royal Decree of 31 January 1978 laying down measures for the 

implementation of the Decree-Law of 3 February 1947 CMoniteur Belge of 25 

February 1978) lays down those amounts; it specifies that the relevant amount 
I) 

for recognized contractors in Class 8 is Bfr 1 200 million. 
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Article 9 of the Royal Decree provides that, although "this provision 

shall not confer rights upon such contractors:, recognized cont~actors must 

request an exemption if, at the time when they tender for public works or in 

the event of their being awarded a contr~ct, the total value of the public and 

private works which they have or will have to carry out at one time exceeds or 

will exceed by more than 10X the amount laid down for the class in which they 

are recognized. 

In Cases 28 and 29/86 the relevant provision is also to be found in the 

Decree-Law of 3 February 1947, Article 1 of which was supplemented by 

paragraph (C) which is worded as follows: 

"Registration in the official list of contractors recognized by a Member 
State of the European Community shall be equivalent to recognition as 
provided for in B in respect of any works which recognition entitles the 
contractor to carry out in the country where he is established". 

'l 
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The above-mentioned Royal Decree of 31 January 1978 lays down the 
maximum value of contracts which may be awarded to recognized contractors in 
each class, namely Bfr 75 million in Class 6 and Bfr 150 million in Class 7. 
There is no limit to the value of contracts which may be awarded to 

contractors in Class 8. 

The Ministerial Decree of 7 February 1978 (Moniteur Belge of 25 February 

1978>, wh;ch lays down the criteria to be taken into account in examining 

requests for recognition by contractors, lays down certain conditions for 

recognition including a requirement of equity capital of Bfr 15 million in 

Class 6 and Bfr 30 million in Class 7, average annual manpower over the 
previous-three years of 50 in Class 6 and 100 in Class 7, and a managerial 
staff of two in Class 6 and 4 in Class 7. 

II -. Facts and procedure 
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1. Background to the disputes 

Case 27/86 

On 13 January 1978, the Association Intercommunale pour les Autoroutes 

des Ardennes put out an invitation to tender for a contract for works on the 

Ardennes motorway by Special Contract Document No. Z 781C.77, which provided 

that tenderers should be recognized in Class 8. 

When the. tenders were opened it transpired that Constructions et 

Entreprises Industrielles S.A. <hereinafter referred to as "CEI"> was th~ 

lowest tenderer. 

The three best-placed tenderers were requested to state the total value 

of their work in hand at the time of the award of the contract. In its reply, 

CEI admitted that the work in progress on its order book exceeded Bfr 1 200 

million. On 22 September 1978, the board of the Association Intercommunal~ 

pour tes Autoroutes des Ardennes, the awarding authority, decided to award the 
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contract to a contractor who had submitted the highest tender but whose works 

to be carried out at one time had a value not exceeding the Limits laid down 

in the Royal Decree of 31 January 1978. 

By an application lodged on 15 November 1978, CEI, the plaintiff in the 

main proceedings, brought an action against that decision before the Conseil 
d'Etat; it subMitted inter alia that the awarding authority had infringed 

Directive 71/305/EEC by rejecting its tender on the ground that the total 
value of its works in progress exceeded the limits laid down in the Royal 
Decree of 31 January 1978 although Articles 25 and 26 of the directive laid 

down no criteria for the selection of contractors other than their financial 

standing and· technical ability and those criteria did not include the 

requirement of recognition where their works in progress exceeded a set 

amount. 

Cases 28 and 29/86 

Of the two public works contracts at issue, the first was put out to 

tender by the Regie des Bitiments under Special Contract Document No. K 
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90/78-H 87, which called for tenderers in Category D, Class 6, and the second 

by the Ministry of Defence under Special Contract Document No. 8/M/A/034/1978, 

which called for tenderers in Category o, Class 7. 

In both procedures Ing. A. Bellini & Co. S.p.A, the plaintiff in the 
i 

main proceedings (hereinafter referred to as "Bellini">, whose registered 

office is in Bergamo <Italy>, was classed as the lowest tenderer when the 

prices were compared but its tender was rejected on the ground that Bellini 

did not satisfy the criteria laid down by the Belgian legislation for 

recognition in the classes required by the contract documents. 

Bellini had submitted with one of its tenders a copy of its certificate 

of recognition by the Italian Ministry of Construction in Category 2, Class 8, 

which entitled it, under Italian legislation, to bid for contracts up to a 

maximum of Lit 4 000 million, that is, about Bfr 142 million at the mid-price 

exchange rate at the time; that amount corresponded to Class 7 under the 

Belgian legislation. 
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One of the grounds relied upon by the awarding authorities in rejecting 

Bellini's tenders was that it had insufficient capital. It appeared from the 

preparatory documents preceding the decisions on the tenders, which were cited 

in the references for a preliminary ruling submitted by the Conseil d'Etat, 
that the awarding authority took the view that Bellini's proven capital was 

insufficient under Belgian legislation for recognition in Class 6 or 7 as 
required by the contract documents for the contracts in question. According 

to those documents, Bellini's equity capital totalled Bfr 2 625 000 when 

inclusion in Classes 6 and 7 under the Belgian legislation required own funds 
of Bfr 15 million and Bfr 30 million respectively. 

· Another ground relied upon by the awarding authorities in rejecting 

Bellini's tenders was that it had insufficient manpower. Bellini had 

established that it was duly paying social security contributions to the 

lstituto Nazionale della Previdenza Sociale in respect of one manager and 28 
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other staff, whereas the Belgian legislation required average manpower for the 

three previous years of 50 workers and 2 managerial staff for Class 6 and 100 

workers and four managerial staff for Clas~ 7. 

By applications dated 13 March and 9 July 1979, Bellini instituted 

proceedings before the Conseil d'Etat;for the annulment o.f th~ two tendering 

decisions. 

Bellini submitted inter alia that the awarding authorities had infringed· 

Article 3 <c> and Article 7 of the EEC Treaty and Articles 25 and 28 <3> of 

Directive 71/305/EEC by questioning its economic and financial standing as 

attested by Hs registration in the official list of contractors recognized in 

Italy when its registration in that list established a presumption of economic 

and financial standing and it was not possible to question the information to 

be deduced from such registration, in particular that referred to jn Article 

25 <b> and <c> and Article 26 (b) and (d) of Directive 71/305. Its treatment 

at the hands of the awarding authorities therefore constituted discrimination 

against it on grounds of nationality and was contrary to the freedom of 

movement for legal persons within the Community. 
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2. The questions referred to the Court for a preliminary ruling 

By orders dated 15 January 1986, the Third Chamber of the Administrative 

Appeal Section of the Conseil d'Etat, taking the view that the resolution of 

the three disputes before i.t depended on the interpretation of Directive 
71/305/EEC, stayed the proceedings and referred the following questions to the 

Court for a preliminary ruling under Article 177 of the EEC Treaty: 

A. In Case 27/86 

"1. Are the references enabling a contractor's financial and economic 
standing to be deterMined exhaustively enumerated in Article 25 of 
Directive 71/305/EEC? 

2. If not, can the value of the works which may be carried out at one 
time be regarded as a reference enabling a contractor's financial 
and economic standing to be determined within the meaning of 
Article 25 of the directive?" 

In the grounds of the order for the reference, the Conseil d'Etat 

states that, on the one hand, the purpose of the test of the total value of 
works which •a~ be carried out at one time by a tenderer for public works is 
to 
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avoid any monopoly, permit a rational allocation of work and prevent unbridled 

competition or speculation on the part of contractors resulting in their 

incurring commitments beyond their means, and, on the other hand, Directive 

71/305 is intended to ensure equality between tenderers for public works and 

to that end it lays down objective selection criteria in order to remove the 

assessment of the suitability of contractors from the sole discretion of the 

administration. 

B. The question submitted in Cases 28 and 29/86 is as follows: 

"Does Directive 71/305/EEC of 26 July 1971 concerning the co-ordination 
of procedures for the award of public works contracts, and in particular 
Article 25 and Article 26 (d) thereof, permit a Belgian awarding 
authority to reject a tender submitted by an Italian contractor on the 
grounds that the undertaking has not shown that it possesses the minimum 
amount of own funds required by Belgian legislation and that it does not 
have in its employ on average the minimum number of workers and 
managerial staff· required by that legislation, when the contractor is 
recognized in Italy in a class equivalent to that required in Belgium by 
virtue of the value of the contract to be awarded?" 
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3. Procedure 

The orders making the reference were lodged at the Court Registry on 3 

February 1986. 

By an order of 19 March 1986 pursuant to Article 43 of the Rules of 

Procedure, the Court ordered that the three cases be joined for the purpose of 

the written and oral procedure and the judgment because of the close connexion 

between them. 

Pursuant to Article 20 of the Protocol on the Statute of the Court of 

Justice of the EEC, written observations were submitted as follows: 

In Case 27/86, by the Association Intercommunale pour les Autoroutes des 

Ardennes, whose successor in title is the Fonds des Routes, the defendant in 

the main proceedings, represented by the Minister of Public Works, who is 

represented by Pierre Lambert, of the Brussels Bar, and by Constructions et 

Enterprises Industrielles S.A. (CEI>, the plaintiff in the main proceedings, 

'·. represented by R. Libiez, J. Putzeys and X. Leurquin, of the Brussels Bar; 
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In Case 28/86, by the Regie des Bitiments, the defendant in the main 

proceedings, represented by the Minister of Public Works, who is represented 

by Pierre Lambert, of the Brussels Bar, and by the Confederation Nationale de 

la Construc~ion, an intervener in the main proceedings, represented by Leon 

Goffin and Jean-Louis Lodomez, of the Brussels Bar; 

In Case 29/86, by the Belgian State, the defendant in the main 

proceedings, represented by the Minister of Defence, who is represented by 

Jean-Paul Pierard, Deputy Legal Adviser, acting as Agent; 

In Cases 28 and 29/86, by Ing. A. Bellini & Co. S.p.A., the plaintiff in 

the main proceedings, represented by J. Putzeys and X. Leurquin, of the 

Brussels Bar; 

In all three cases, by the Commission of the European Communities, 

represented by Maurice Guerrin, its Legal Adviser, acting as Agent, by the 

Kingdom of Spain, represented by Luis Javier Casanova Fernandez, acting as 

Agent, and by the Italian Government, represented by Ivo M. Braguglia, 

Avvocato dello Stato, acting as Agent. 
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By a decision of 19 November 1986, pursuant to Article 95 (1) and (2) of 

the Rules of Procedure, the Court assigned the joined cases to the Sixth 

Chamber. 

Upon hearing the report of the Judge-Rapporteur and the views of the 
Advocate General, the Court decided to open the oral procedure without any 

preparatory enquiry. 

III - Su...ry of the written observ•tions sub.itted to the Court 

1. Question 1 in Case 27/86 

The parties to the main proceedings, the Kingdom of Spain, the Italian 

Government and the Commission are all of the view that the references enabling 

a contractor's financial and economic standing to be determined are not 

exhaustively enumerated in Article 25 of Directive 71/305. 

In support of that contention, they state in essence that the expression 
"as a general rule~ in the first paragraph of Article 25 of the direcHve and 
the words in the second paragraph to "references other than those mentioned 
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under (a), (b) or <c>: make it clear beyond doubt that the enumeration of 

references in Article 25 is not exhaustive. They also note that the third 

paragraph of that article refers to "any other document which the authorities 

awarding contracts consider appropriate: as evidence of a contractor's 

economic standing. That indeed was the criterion adopted by the Court of 

Justice in its judgment of 10 February 1982 in Case 76/81 <Transporoute et 

Travaux v Minister of Public Works, [198~ ECR 417>. 

The answer proposed by the Commission contains a qualification: 

"1. The references enabling a contractor's financial and economic 
standing to be determined are exhaustively enumerated in Article 
25 of Directive 71/305/EEC in so far as the awarding authority may 
not refuse to accept one of those references when it is submitted 
by a contractor. Nevertheless, awarding authorities may require 
references other than those mentioned in ArtiCle25 (a), (b) and 
(c) provided that they make this clear in the noHce of tender or 
the invitation to tender." 
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2. Question 2 in Case 27/86 

The Fonds des Routes, the defendant in the main proceedings, the Kingdom 

of Spain and the Commission take the view that the question submitted by the 

ConseH d'Etat must be answered in the affirmative. 

The Fonds des Routes argues in support of its contention that the limit 

on the value of the works which may be carried out by a contractor at one time 

is in the interests of public policy and was mentioned in the General 
Programme for the Abolition of Restrictions on Freedom to provide Services 
drawn up by the Council on 18 December 1961 (Official Journal, English Special 

Edition, Second Series, IX, p.3). 

The Kingdom of Spain states that the limitation in question constitutes 

an objective criterion which does not permit discrimination. It adds that 

Spanish legislation lays down a set of limits on the total value of works 
which may be carried out at one time similar to that laid down by the Belgian 

legislation. 
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The Commission takes the view that the consideration of the total value 

of the works which a contractor has or will have to carry out at one time arid 

the requirement of an exception where certain amounts are exceeded comes 

within the discretion, conferred on awarding authorities by the second 

paragraph of Article 25, to require additional references, other than those 

enumerated in subparagraphs <a>, (b) or (c), although that discretion must not 

be exercised in an arbitrary or discriminatory manner. 

Constructions et Entreprises Industrielles S.A. <CEI>, the plaintiff in 

the main proceedings, and the Italian Government, suggest a negative answ~r. 

CEI's observations are based on a general interpretation of Articles 25 
and 26 of the directive. In its view, those two articles reflect a common 

rule for the qualitative selection of tenderers for public works contracts 
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which is implicit in the directive to the effect that awarding authorities are 

obUged to allow tenderers not excluded under Article 23 to establish their 

individual financial, economic and technical suitability. 

Only references covering each individual contractor's financial, 

economic and technical situation can constitute proof of his suitability. 

The requirement in the Belgian legislation that the value of the works 
to be carried out by the contractor at one time either when the contract is 
awarded or in the course of its performance should not exceed a certain 
ceiling is incompatible both with the common rule entitling each contractor to 

establish his suitability for the contract in question and with the scheme of 

the references provided for by Articles 25 and 26. 

The imposition of such a ceiling creates an irrebuttable 

presumption of financial and economic unsuitability which precludes 

contractors from establishing their suitability. It constitutes a general and 
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abstract disqualification rule whic~ is unlawful because it is not one of 

those exhaustively enumerated in Article 23. 

Moreover it is quite clear that that ceiling constitutes a substantive 

rule which bears no similarity to the forms of evidence envisaged by Article 

25. 

CEI goes on to examine whether the fact that the Belgian legislation 

provides for the possibility of requesting an individual exemption from the 

ceiling on the value of works which may be carried out at one time is to 

beseen as a way of enabling contractors to prov~ their suitability. It argues 

that that is not the case because a Belgian awarding authority is not required 

to examine a request for an exemption. Furthermore, the Ministerial Decree of 

7 February 1978 by stipulating that the tenderer must have submitted a request 

for recognition in the relevant class in order to be eligible for an exemption 

lays down a condition which cannot be fulfilled by CEI which is already 

recognized in a higher class. 

I 
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•inally, C~l argues that, in its examination of tenders, the awarding 

authority may in any event only require the references exhaustively enumerated 

in the notice or the invitation to tender, and this in its view rules out the 

application in this instance of the ceiling on the value of works which may be 

<:ttrriE"d out at onr. timt>. 

In conclusion, Cl:J proposes that Question 2 be answered as follows: 

"The value of works which may be carried out at one time cannot be 
regarded as a reference enabling a contractor's financial and economic 
standing to be determined within the meaning of Article 25 of Directive 
71/30S/~EC because: 

1. It does not constitute a reference with regard to financial and 
economic standing which is required of a contractor in the form of 
a document like all the other references mentioned in Article 2~ 
of Directive 71/305/EEC; instead it creates a general and abstract 
rule disqualifying any contractor exceeding a particular ceiling 
on the value of the works which may be carried out at one time; 

2. It does not constitute a reference within the mear.ing of Article 
25 since it is not based on the actual financial and economic 
circumstances of the undertaking itself; 
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3. It does not constitute a ref~rence since it was not mentioned to 
in the notice or the invitation to tender; 

4. It does not constitute a reference since it leaves it entirely to 
the discretion of the awarding authority to decide whether to go 
on to examine the contractor's financial and economic standing or 
whether to eliminate him on that ground alone; 

~- It does not constitute a reference since it creates an obstaclr 
precluding a contractor recognized in Class H from either 
obtaining an exemption from that requirement or establishing by 
means of another document that he has the financial and er.onomir 
standing to be awarded the contract in question.: 

The Italian Government infers from the object of the ceiling on the 

value of the works which may be carri~d out at one time, as d~fin~d by th~ 
Conseil d'Etat - namely to avoid any monopol.y and to permit ,, r·i'lt ional 

allocation of work - that that criterion cannot be regarded as il rt>t(•rt•ncf' to 

e~.tabl.ish the financial and er.onom1c standing of tenderf~r!; within thP meardnq 

•Jf Artir.le ('':>of f>irect.ivr. 71/305. It states that if that critNion doe!. not 
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fall within the exceptions provided for in the second paragraph of Article 25 

of the directive, that automatically makes it "a means of proof which does not 

come within the closed category of those authorized by the directive• 

(judgment in Transporoute, cited above, at paragraph 10 of the decision>. 

3. The question submitted in Cases 28 and 29/86 

The Regie des Bitiments, the defendant in the main proceedings in Case 

28/86, the Confederation Nationale de la Construction, an intervener in 

themain proceedings in Case 28/86, the Belgian State, the defendant in the 

main proceedings in Case 29/86, the Kingdom of Spain and the Commission 

propose an affirmative answer on the basis of the following arguments. 

According to Article 20 of Directive 71/305, awarding authorities are 

required to check the suitability of tenderers in accordance with the criteria 

of financial and economic standing and technical ability laid down in Articles 

25 to 28. The directive also provides for the way in which tenderers are to 

prove both their financial and economic standing and their technical ability. 

Yet since the directive does not fix the standard to be reached in regard to 

• 
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each of those crit~ria it is for the Member States to lay down the threshold 

above which they will regard each tenderer's financial and economic standing 

and technical ability as appropriate for th~ contract under tender. 

The presumption of suitability created by Article 28 of the directive 

entails that a certificate of registration in a list of contractors recognized\ 

in a Member State replaces, for the purposes of the awarding authority in 

another Member State, both the presentation of the firm's balance sheet and 

the statement of its turnover (Article 25 <b> and <c>> and the statement ofits 

manpower <Article 26 (d)). However, the fact that this is a mere presumption 

of suitability means that it is rebuttable. The proof.provided by 

registration in an official list relates only to the objective factors on 

which that registration is based. Each Member State is free to La~ down more 

or less restrictive conditions with regard to suitability to carry out works 

of a particular value. 

In those observations it is atso pointed out that Article 28 <2> of the 

directive provides that the certificate of registration must state the 

references which enabled the contractor to be registered and the 

classification given in that list, which, it is contended, can serve no other 
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purpose than to enable the awarding authority to check whether the presumption 

of suitability created by the certificate is rebutted by the statutory 

requirements of the Member State awarding the contract. 

Lastly, the automatic assumption that registration in a list of 

contractors recognized in one Member State is equivalent to such registration 

in another State is contrary to the letter and the spirit of the Com.unity 

rules and would constitute discrimination against contractors registered in 

countries where the conditions for recognition are stricter than those laid 

down by other countries' legislation. 

Bellini and the Italian Government take the view that the question 

submitted by the Conseil d'Etat must be answered in the negative. 

Relying on arguments similar to those put forward by CEI in Case 27/86, 

Bellini bases its observations on an interpretation of Articles 25 and 26 of 

Directive 71/305. In its view those articles lay down a common rule·for the 

qualitative selection of tenderers for public works, the effect of which is to 

Report 27, 28, 29/86 

4ol 



- 28 -

enable contractors to prove in each individual case their financial and 

economic standing and technical ability on the basis of references reflecting 

the objective financial, economic and technical situation of eaeh contractor 

taken individually. 

The rule contained in the Belgian legislation on recognition, requiring 

certain minimum own funds and a certain minimum staff, which is applicable to 

all contracts and all contractors without taking account of their individual 

financial, economic and technical situation, is a general and abstract rule 

and therefore incompatible with the common qualitative selection rule 

contained in Articles 25 and 26 of the directive, which enables contractors to 

prove their suitability for each contract. 

Moreover those requirements in fact constitute general and abstract 

grounds for the exclusion of a contractor and are therefore also incompatible 

with Article 23 of the directive, which exhaustively enumerates the 

circumstances in which exclusion is justified. 
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Bellini further takes the view that the application of those 

requirements to contractors recognized in another Member State would be 

contrary to the scheme laid down by Article 28 (3) of the directive for the 

examination by an awarding authority of the financial and economit standing 

and technical ability of such contractor's. It considers that the conditions 

as to own funds, manpower and numbers of managerial staff are matters covered 

by Article 25 (b) and Article 26 (d) of Directive 71/305/EEC in regard to 

which a contractor must be presumed financially, economically and technically 

suitable by virtue of Article 28 (3). 

The Ital ia!.' .. Government cites the judgment in Transporout!, cited above:-, 

1 which the Court held that Article 28 (3) entitles contractors registere.5 in 

an official list in a Member State to use such registration, within the Lim~~~ 

laid down in that provision, as an alternative means C?f satisfying an awarrl' ··~ 

authority in another Member State that they meet the qualitative criteria 

listed in Articles 23 to 26 of the directive. The presumption of suitabit :ly 

which applies, under Article 28 (3), to a contractor registered in an ofiiii.~t 
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list already includes all the aspects ~f his financial standing and technical 

ability of which evidence is required by the legislation of the Member State 

awarding the contract by means of the requirement of minimum capital and 

manpower. The Italian Government therefore states that registration in an 

official list replaces the references provided for by Article 25 (b) and <c> 

(balance sheet, statement of turnover) which serve to establish a contractor's 

financial and economic standing and thereby precludes another Member State 

from requiring evidence of a certain minimum capital. The same argument holds 

for the minimum manpower and managerial staff requirements. 

/S2/Judge Rapporteur, G.C. Rodriguez Iglesias 

/FIN/ 
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* Language of the case: French 
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Application for interim measures to prevent the award of a contrac~ 
ret.ating to the Dundalk Water Supply until the final judgment in 
the main action in the present case, 

Tne President of the Court of Justice of the European 
Communities makes the following 

ORDER 

1. Dundalk Urban District Council h the promoter of a projet 

known as the Dundalk Water Supply Augmentation Scheme. Contract 

n° 4 of this Scheme concerns the construction of a water main to 

transport water from the river Fane source to a treatment plant at 

Cavan Hill and thence into the existing town supply system. Tht 

invitation to tender for this Contract by open procedure wa~ 

published in Supplement 50/13 of the Official Journal of the 
European Communities dated 13 March 1986. 

published notice it was stated that: 
At point 13 of the 

"The contract will be awarded, subject to the Dundalk Urban 
District council being satisfied as to the ability of the 
contractor to carry out the work, to the contractor who 
submits a tender, in accordance with the tender documents,. 
which is adjudged to be the most economically advantageou~ 
to the Council in respect of price, period of completion, 
technical merit and running costs. 

The lowest or any tender need not necessarily be accepted." 

2. The Commission received complaints that one of the tenders 

submitted was being unfairly excluded from consideration. One of 

the complainants is an Irish contractor tendering for the Contract, 

P. J. Walls (Civil) Ltd. <"Walls"> and the other is the Spanish 

company offering to supply asbestos cement pipes for the Contract~ 
Uralita S.A. C"Uralita">. 
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3. Walls submitted three offers in response to the tender 

invitation, one of which based on the use of pipes supplied by 

"Uralita" of Spain, was the lowest tender offered. The consulting 

engineers to the project have, however, stated that this tender is 

not in accordance with Clause 4. 29 of the Specification to the 

Contract which provides that: 

"Asbestos Cement Pressure pipes shall be certified as 
complying with Irish Standard Specification 188 1975 in 
accordance with the Irish Standard Mark Licensing Scheme of the 
Institute for Industrial Research and Standards. All asbestos 
Cement Watermains are to have a bituminous coating internally and 
externally. Such coatings shall be applied at the factory ·by 
dipping•. 

Only pipes made by Tegral Pipes Ltd. of Orogheda, Ireland, are 

currently certified to this standard. 

4. Following various discussions, the Commission instituted 

proceedings under Article 169 of the EEC Treaty on 20 October 1986, 

setting out its view that this clause of the Specification 

constituted a breach of Articles 30-36 of the EEC Treaty and of 

Article 10 of Council Directive of 71/305/EEC of 26 July 197~~ 

co-ordinating procedures for the award of public works contracts 

(O.J. N° L 185 of 25 August 1971, p.5 (English Special Edition 

p.682)). The Irish Government replied on 14 November 1986. Tht 

Commission was not satisfied with this reply and addressed o 

reasoned opinion to the Irish Governaent on 13 January 1987. The 

Irish Government replied on 3 February 1987. The Irish Government 

agreed to undertake not to award the contract until 20 February 

1987. 

5. By an application lodged at the Court Registry on 13 February 

1987, the Commission applied for a declaration that by the 

inclusion of Clause 4. 29 in the Contract and by the refusal to 

accept the use of asbestos cement pipes manufactured to an 
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equivalent standard, Ireland has failed to fulfil its obligations 
under Article 30 of the EEC Treaty and Article 10 of Council 
Directive 71/305/EEC. 

6. By an application lodged at the Court Registry on 

13 February 1987, the applicant requested the Court, pursuant to 

Article 186 of the EEC Treaty and Article of the Rules of 

Procedure, to order Ireland to take such measures as may be 

necessary to prevent, until such time as the Court has given final 

judgment in this case or a settlement has been reached between the 

Commission and Ireland, the award of a contract for the works to 

which this case relates, or if such a contract should already have 

been awarded, to order Ireland to take such measures as may be 
necessary to cancel such a Contract. 

7. According to Article 84 C2> of the Rules of Procedure, the 

President may grant an application for interim measures even before 

the observations of the opposite party have been submitted. That 

decision may be varied or cancelled even without any application 
being made by any party. 

8. It appears necessary to make use of this power in the 

present case so as to ensure that the application for interim 

measures is not prejudiced by the existence of a fait accompli. If 

the contract in question were awarded before the application for 

interim measures is decided, difficult questions might arise as to 

the possibility of subsequently cancelling it. Moreover, the 

Commission state that other phases of the scheme (for example, the 

pumping station> are still at the design stage and that a delay in 

the award is therefore unlikely to delay the ultimate objective of 

increasing water supply in the Dundalk area. The interests of 

justice and of the parties involved can therefore best be 

maintained by an order maintaining the status~ until there has 

been the possibility of hearing the parties and deciding the 
application for interim measures with all due deliberation. 
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On those grounds, 

THE PRESIDENT 

by way of an interim decision, 

hereby 

ORDERS 

as follows: 

1. Ireland shall take such measures as may be necessary to 

prevent, until such time as the application by the 

Commission for interim measures has been disposed of or 

until further order, the award by Dundalk Urban District 

Council of Contract N° 4 of the Dundalk Water Supply 
Augmentation Scheme. 

2. The costs are reserved. 

Done at Luxembourg on 16 February 1987. 

.# J-.. "-t ... · ./L- I 
A.J. Mackenzie Stuart 

President 

~~ 
Registrar 
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v 

Ireland, represented by Louis J. Dockery, Chief State Solicitor, acting as 
Agent, with an address for service in LuxeMbourg at the Irish Embassy, 28 

Route d'Arlon, 

defendant, 

APPLICATION for a declaration that by allowing the inclusion in the contract 
specification for the Dundalk Water Supply AugMentation ScheMe - Contract No. 
4 of Clause 4.29 providing that asbestos cement pressure pipes are to be 
certified as complying with Irish Standard 188:1975 in accordance with the 
Irish Standard Mark Licensing Scheme of the Institute for Industrial Research 
and Standards and consequently refusing to consider <or rejecting without 
adequate justification> a tender providing for the use of asbestos cement 

pipes manufactured to an alternative standard providing equivalent guarantees 
of safety, performance and reliability <such as ISO 160>, Ireland has failed 
to fulfil its obligations under Article 30 of the EEC Treaty and Article 10 of 

Council Directive 71/305/EEC, 

J 45/87 
Br/m/lb 
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THE COURT 

coMPosed of: Lord Mackenzie Stuart, President, o. Due, J.C. Moitinho de 
AlMeida and G.C. Rodriguez Iglesias (Presidents of Chambers>, T. Koop•ans, u. 
Everling, Y. Galaot, C.N. Kakouris and T.F. O'Higgins, Judges, 

Advocate General: M. Darmon 

Registrar: J.-G. Giraud, 

having regard to the Report for the Hearing and further to the hearing on 27 

April 1988, 

after hearing the Opinion of the Advocate General delivered at the sitting on 

21 June 1988, 

gives the following 

1 By application lodged at the Court Registry on 13 February 1987, 
the COMMission of the European Com•un1ties brought an action under 
Article 169 of the EEC Treaty for a declaration that by al~owing the 
inclusion in the contract specification for the Dundalk Water Supply 
AugMentation Scheme - Contract No. 4 of a clause providing that the 
asbestos- cement pressure pipes should be certified as coMplying with 

J 45/87 
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Irish Standard 188:1975 in accordance with the Irish Standard Mark 
Licensing Scheme of the Institute for Industrial Research and Standards 
<IIRS) and consequently refusing to consider <or rejecting w'ithout 
adequate justification> a tender providing for the use of asbestos 
ce11tnt pipes 111anufactured· to an alternative standard providing 
equivalent guarantees of safety, performance and reliability, Ireland 
has failed to fulfil its obligations under Article 30 of the EEC Treaty 
and Article 10 of Council Directive 71/305/EEC of 26 July 1971 
concerning the co-ordination of procedures for the award of public works 
contracts (Official Journal, English Special Edition 1971 (II>, p. 682>. 

Dundalk Urban District Council is the prOMoter of a scheme for the 
augMentation of Dundalk's drinking water supply. Contract No. 4 of 
that sche•e is for the construction of a water main to transport water 
fro• the River Fane source to a treatMent plant at Cavan Hill and thence 
into the existing town supply system. The invitation to tender for 
that contract by open procedure was published in the Official Journal of 
the European Communities on 13 March 1986 (Official Journal No. S 50, p. 
13). 

Clause 4.29 of the specification relating to Contract No. 4, which 
for11ed part of the contract specification, included the following 
paragraph: 

J 45/87 
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•Asbestos cement pressure pipes shall be certified as 
coMPlying with Irish Standard Specification 188:1975 in 
accordance with the Irish Standard Mark Licensing Scheme of 
the Institute for Industrial Research and Standards. All 
asbestos cement water•ains are to have a bituminous coating 
internally and externally. Such coatings shall be applied 
at the factory by dipping.• 

4 The dispute stems fro• complaints made to the Commission by an 

Irish undertaking and a Spanish undertaking. In response to the 
invitation to tender for Contract No. 4, the Irish undertaking had 
submitted three tenders, one of which provided for the use of pipes 
manufactured by the Spanish undertaking. In the Irish undertaking's 
view, that tender, which was the lowest of the three submitted by it, 
gave it the best chance of obtaining the contract. The consulting 
engineers to the project wrote a letter to the Irish undertaking 
concerning that contract stating that there would be no point in its 
coming to the pre-adjudication interview if proof could not be provided 
that the firm supplying the pipes was approved by the IIRS as a supplier 
of products complying with Irish Standard 188:1975 c•I.S.188•>. It is 
common ground that the Spanish undertaking in question had not been 
certified ~Y the IIRS but that its pipes coMplied with international 

standards, and in particular with ISO 160-1980 of the International 

Organization for Standardization. 

J 45/87 
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Reference is made to the Report for the Hearina for a fuller 
account of the relevant provisions, the background to the case and the 
submissions and arguments o.f the pa~ties and of the intervener, which 
are mentioned or discussed hereinafttr.only in so far as is necessary 
for the reasoning of the Court. 

6 In the Commission's view, thh action raises inter alia the 

7 

question of the compatibility with Community law, in particular Article 
30 of the EEC Treaty and Article 10 of Directive 71/305, of the 
inclusion in a contract specification of clauses like the disputed 
Clause 4.29. It further argues that the Irish authorities' rejection, 

· without any examination, of a tender providing for the use of 
Spanish-made pipes not complying with Irish standards also infringed 
those provisions of Community law. It is appropriate to exa•ine first 
the issues raised by Clause 4.29. 

Directive 71/305 

Article 10 of Directive 71/305, to which the Commission refers, 
provides that Member States are to prohibit the introduction into the 
contractual clauses relating to a givtn contract of technical 
specifications which mention products of a specific make or source or of 
a particular process and which therefore favour or eliminate certain 
undertakings. In particular, the indication of types or of a specific 

I 
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origin or production is to be prohibited. However, such indic1tion is 
perMissible if it is accompanied by the words •or equivalent" where the 
authorities awarding contracts are unable to give a description of the 
subject of the contract using specifications which are s~fficiently 
precise and intelligible to all partie~ concerned, T~e ~ords •or 
equivalent• do not appear in Clause 4.29 of the contract notice at issue 

in this case. 

8 The Irish Government argues that the provisions of Directive 

9 

71/305 do not apply to the contract in question. It points out that 
Article 3 (5) of the directive provides that the directive is not to 
apply to "public works contracts awarded by the production, 
distribution, transmission or transportation services for water and 
energy". There is no doubt that the contract in this case was a public 
works contract to be awarded by a public distribution service for water. 

The Commission does not deny that fa~t but points out that Irel1nd 
requested the publication of the relevant notice in the Official Journal 
by reference to the obligatory publication of contract notices laid down 
by the directive. The Commission, in common with the Spanish 
Government, which intervened in support of its conclusions, considers 
that, having voluntarily brought itself within the scope of the 
directive, Ireland was obliged to comply with its provisions. 

J 45/87 
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10 With regard to this point, the Irish Government's argument must be 

accepted. The actual wording of Article 3 (5) is wholly unambiguous, 
in so far as it excludes public works contracts of the type at issue 
from the scope of the directive. Ac·cording to the preamble to the 
directive, that exception to the general application of the directive 
was laid down in order to avoid the subjection of distribution services 
for water to different systems for their works contracts, depending on 
whether they come under the State and authorities governed by public law 
or whether they have separate legal personality. There is no reason to 
consider that the exception in question no longer applies, and the 
reasons underlying it are no longer valid, where a Member State has a 
contract notice published in the Official Journal of the European 
Communities, whether through an error or because it initially intended 
to seek a contribution from the Community towards the financing of the 

work. 

11 The application must therefore be dismissed in so far as it is 

based on the infringement of Directive 71/305. 

Article 30 of the Treaty 

12 It must be observed at the outset that the Commission maintains 
that Dundalk Urban District Council is a public body for whose acts the 
Irish Government is responsible. Moreover, before accepting a tender 
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Dundalk Council has to obtain the authorization of the Irish Department 
of the Environment. Those facts have not been challenged by the Irish 

GovernMent. 

13 It must also be noted that according to the Irish GovernMent the 
requireMent of co.pliance with Irish standards is the usual practice 
followed 1n relation to public works contracts in Ireland. 

14 The Irish Governme~t points out that the contract at issue relates 
not to the sale of goods but to the performance of work, and the clauses 
relating to the materials to be.used are coMpletely s~bsidiary. 
Contracts concerned with the performance of work fall under the Treaty 
provisions relating to the free supply of services, without prejudice to 
any harmonization measures which might be taken under Article 100. 
Consequently, Article 30 cannot apply to a contract for works. 

15 In that connexion, the Irish GovernMent cites the case-law of the 

16 

Court and, in particular, the judgment of 22 March 1977 in Case 74/76 
<Iannelli & Volpi v Meroni, !3971.7 ECR 557>, according to which the 
field of application of Article 30 does not include obstacles to trade 
covered by other specific provisions of the Treaty. 

That argument cannot be accepted. Article 30 envisages the 
elimination of all measures of the Member States which impede imports in 
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intra•Co11111unity trade, whether the Measures bear directly on the 
move·Ment of imported goods or have the effect of indirectly impeding the 
marketing of goods from other MeMber States. The fact that some of 
those barriers must be considered in the light of specific provisions of 
the Treaty, such as the provisions of Article 95 relating to fiscal 
discrimination, in no way·detracts from t~e general character of the 
prohibitions laid down by Article 30. 

The provisions on the freedom to supply services invoked by the 
Irish Government, on the other hand, are not concerned with the movement 
of goods but the freedo111 to perfor111 activities and have them carried 
out; they do not lay down any specific rule relating to particular 
barriers to the free movement of goods. Consequently, the fact that a 
public works contract relates to the provision of services cannot remove 
a clause in an invitation to tender restricting the materials that may 
be used from the scope of the prohibitions set out in Article 30. 

Consequently, it must be considered whether the inclusion of 
Clause 4.29 in the invitation to tender and in the tender specifications 
was liable to impede iMports of pipes into Ireland. 

In that connexion, it must first be pointed out that the inclusion 
of such a clause in an invitation to tender may cause economic operators 

--~· . 
. .._ 
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who produce or utilize pipes equivalent to pipes certified as coMplying 

with Irish standards to refrain from tendering. 

20 It further appears from the documents in the case that only one 

21 

22 

undertaking has been certified by the IIRS to I.S. 188 to apply the 
Irish Standard Mark to pipes of the type required for the purposes of 

the public works contract at issue. That undertaking is located in 
Ireland. Consequently, the inclusion of Clause 4.29 had the effect of 

restricting the supply of the pipes needed for the Dundalk scheMe to 

Irish manufacturers alone. 

The Irish Government maintains that it is necessary to specify the 
standards to which materials must be manufactured, particularly in a 

case such as this where the pipes utilized must suit the existing 

network. Compliance with another standard, even an international 

standard such as ISO 160-1980, ,would not suffice to eliminate certain 

technical difficulties. 

That technical argument cannot be accepted. The Commission's 
complaint does not relate to compliance with technical requirements but 
to the refusal of the Irish authorities to verify whether those 

requirements are satisfied where the manufacturer of the materials has 
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not been certified by the IIRS to I.s •. 188. By incorporating in t. 

notice in question the word• "or equivalent" after the reference to tl· 
Irish standard, as provided for by Directive 71/305 where it is 
applicable, the Irish authorities could have verified compliance wi'~ 
the technical conditions without from the outset restricting the 
contract only to tenderers proposing to utilize Irish materials. 

The Irish Government further objects that in any event the pipes 
manufactured by the Spanish undertaking in question whose use was 
provided for in the rejected tender did not meet the technical 

requirements, but that argument, too, is irrelevant as regards the 
compatibility with the Treaty of the inclusion of a clause like Clause 

4.29 in an invitation to tender. 

The Irish Government further maintains that protection of public 
health justifies the requirement of compliance with the Irish standard 
in so far as that standard guarantees that there is no contact between 
the water and the asbestos fibres in the cement pipes, which would 
adversely affect the quality of the drinking water. 

That argument must be rejected. As the Commission has rightly 
pointed out, the coating of the pipes, both internally and externally, 
was the subject of a separate requirement in the invitation to tender. 
The Irish Government has not shown why compliance with that requirement 
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would not be such as to ensure that there is no contract between the 
water and the asbestos fibres, which it considers to be essential for 
reasons of public health. 

The Irish Government has not put forward any other argument to 
refute the conclusions of the CoMMission and the Spanish Government and 
those conclusions must consequently be upheld. 

It must therefore be held that by allowing the inclusion in the 
contract specification for tender for a public works contract of a 
clause stipulating that the asbestos cement pressure pipes must be 
certified as complying with Irish Standard 188:1975 in accordance with 
the Irish Standard Mark Licensing Scheme of the Institute for Industrial 
Research and Standards, Ireland has failed to fulfil its obligations 
under Article 30 of the EEC Treaty. 

The rejection of the tender providing for the use of the Spanish-made 
pipes 

The second limb of the Commission's application is concerned with 
the Irish authorities' attitude to a given undertaking in the course of 
the procedure for the award of the contract at issue. 

It became apparent during the hearing that the second limb of the 
application is in fact intended merely to secure the implementation of 
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the measure which is the subject of the first limb. It must therefore 
be held that it is not a separate claim and there is no need to rule on 
it separately. 

Under Article 69 (2) of the Rules of Procedure the unsuccessful 
party is to be ordered to pay ~he costs. Nevertheless, by virtue of 
the first subparagraph of Article 69 (3) the Court may order the parties 

to bear their own costs in whole or in part where each party succeeds on 

some and fails on other heads. As the Commission has failed in one of 

its submissions, the parties must be ordered to bear their own costs. 

On those grounds, 

THE COURT 

hereby: 

1. Dec~ares that by allowing the inclusion in the contract 
specification for tender for a public works contract of a 
clause stipulating that the asbestos c-..nt pressure pipes 
.ust be certified as ca.ply1ng with Irish Standard 188:1975 in 
accordance vfth the Irish Standard Rlrk Licensing Sch ... of 
the Institute for Industrial Research and Standards, 

J 4~/87 
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Ireland has failed to fulfil its obligations under Article 30 
of the EEC Treaty; 

2. Dis•isses the r .. ainder of the applicati~J 

3. Orders the parties, including the intervener, to bear their 

own costs. 

Mackenzie Stuart Due Moitinho de Almeida 

Rodriguez Iglesias KoopMans Everling 

Galn1ot Kakouris O'Higgins 
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Delivered in open court in Luxembourg on 22 September 1988. 

J.-G. Giraud 
Registrar 

J 45/87 

A.J. Mackenzie Stuart 
President 

t?-3 



Case 45/87 

REPORT FOR THE .HEARING 

(Public works contract - Co.-unity tender procedure - Applicability of 
Article 30 of the EEC Treaty) 

In Case 45/87, 

Ca..ission of the European Ca..un1t1es, represented by-fric L. White, 
a meMber of its Legal Department, acting as Agent, with an address for 
service in Luxembourg at the office of Georgios Kremlis, Jean Monnet 
Building, Kirchberg, 

applicant, 
supported by 

The K1~ of Spain, represented by Jaime Folguera Crespo, Deputy 
Director General for Co-ordination of Community Affairs with 
responsibility for Legal Affairs, and Rafael Garc•a-Valdecassas 
Fernandez, Head of the Legal Department for matters before the Court 
of Justice of the European Coaaunities, acting as Agents, 

v 

Ireland, represented by Louis J. Dockery, Chief State Solicitor, 
acting as Agent, with an address for service in LuxeMbourg at the 



- 2 -

Irish Embassy, 28 Route d'Arlon, 

defendant, 

APPLICATION for a declaration th1t by allowing the inclusion in the 
contract specification for the Dundalk Water Supply Augmentation 
Scheme - Contract No. 4 of Clause 4.29 providing that asbestos cement 
pressure pipes are to be certified as complying with the Irish 
Standard Specification 188:1975 in accordance with the Irish Standard 
Mark Licensing Scheme of the Institute of Industrial Research and 
Standards and consequently refusing to consider Cor rejecting without 
adequate justification> a tender providing for the use of asbestos 
cement pipes manufactured to an alternative standard providing 
equivalent guarantees of safety, performance and reliability Csuch as 
ISO 160), Ireland has failed to fulfil its obligations under Article 
30 of the EEC Treaty and Article 10 of Council Directive 71/305/EEC. 
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I Facts and procedure 

1. Legal context 

1.1 Council Directive 71/305 

On 26 July 1971, the Council adopted Directive 71/305 
concerning the co-ordination of procedures for the award of public 
works contracts <Official Journal, English Special Edition 1971 (II>, 
p. 682>, hereinafter to as "the directive". 

Article 10 <1> of the directive provides that the •technical 
specifications may be defined by reference to national standards". 
However, Article 10 <2> lays down certain conditions with which 
technical specifications must comply. It provides that: 
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. "Unless such specifications are justified by the subject of 
the contract, Member States shall prohibit the introduction 
into the contractual clauses relating to a given contract of 
technical specifications which mention products of a specific 
make or source or of a particular process and which therefore 
favour or eliminate certain undertakings. In particular, the 
indication of trade marks, patents, types, or of a specific 
origin or production, shall be prohibited. However, if such 
indication is accompanied by the words •or equivalent•, it 
shall be authorised in cases where the authorities awarding 
contracts are unable to give a description of the subject of 
the contract using specifications which are sufficiently 
precise and intelligible to all parties concerned.• 
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According to Article 3 <S> of the directive: 

"The provisions of this Directive shall not apply to public 
works contracts awarded by the production, distribution, 
transmission or transportation services for water and energy." 

In that regard, the sixth recital in the preamble to the 
directive states that: 

• ••• it is necessary to avoid the subjection of the production, 
distribution and transmission or transportation services 
services for water and energy to different systems for their 
works contracts, depending on whether they come under the 
State, regional or local authorities or other legal persons 
governed by public law or whether they have separate legal 
personality; ••• it is therefore necessary to exclude from the 
scope of this Directive those services referred to above which 
by reason of their legal status, would fall within its scope 
until such time as a definitive solution can be adopted in the 
light of experience;• 

1.2 Standards for asbestos cement pressure pipes and joints 

(a) ISO 160-1980 

The International Organization for Standardization <hereinafter 
referred to as "the ISO"> is a world-wide federation of national 
standards institutes. Those institutes are the ISO member bodies. 
The ISO develops international technical standards applicable to goods 
and services. The work of developing those standards is carried out 
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through ISO technical committees. Every member body interested in a 
subject for which a technical committee has been set up has the right 

to be represented on that committee. International organizations, 

governmental and non-governmental, also take part in the work. Draft 

international standards adopted by the technical comMittees are 
circulated to the. member bodies for approval before their acceptance 

as international standards by the ISO council. 

The ISO seeks to have its international standards adopted by 
the national standards institutes in the standards which those 
institutes Lay down at national level. Different methods to that end 
are indicated by the ISO in Guide 21-1981, entitled "Adoption of 

International Standards in National Standards". An international 
standard m~y be adopted, inter alia, by the development and 
publication of a national standard which takes over the precise ter•s 
of an international standard or is equivalent thereto. ISO Guide 21 

defines as ·~quivalent• standards which differ by reason of "editorial 

changes• or because of "minor technical deviations•. 

The conformity of a product or a service with I standard is 
certified by •certificate of conformity• or by licences permitting the 
placing on the products ·of a •mark of conformity•. Various ISO guides 
recommend methods by which both systems may be implemented. 
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In regard to asbestos cement pressure pipes and joints, which 
are at issue in this case, international standard ISO 160 was 
developed by the technical committee on products in fibre-reinforced 
cement. In the Community, that standard has been approved by the 
member bodies in the Federal Republic of GerMany, France, Greece, 
Italy, the Netherlands, Portugal, Spain and the United KingdoM. The 
standard in question specifies the conditions of manufacture, 
classification, characteristics and acceptance testi applicable to 
asbestqs cement pipes. With regard to the diaMeter of pipes, standard 
ISO 160 provides that the noMinal diameter of the pipes corresponds to 

the internal di111tter expressed in 111llimttrt1, tolerance• excluded. 
With regard to length, it provides that it should preferably be not 
less than 4 metres for pipes with a nominal diameter exceeding 200 

millimetres. The nominal length should preferably be a multiple of 

0.5 metres. 

Cb) I.S. 188:1975 

In Ireland, the Industrial Research and Standards Act 1961 
authorized the Institute for Industrial Research and Standards CIIRS) 
to lay down technical standards. In 1984, the IIRS set up the 
National Standards Authority of Ireland (NSAI>, which took over the 
duties of the IIRS in regard to standards with effect from 1 January 

1985. The NSAI is the ISO member body for Ireland. 
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In 1975, the IIRS laid down standard I.S. 188:1975 for asbestos 
cement pressure pipes. For information, it is stated in an annex to 
standard I.S. 188 that it is broadly similar to international standard 
ISO 160 and British standard BS 486:1973. However, it can be seen 
from the specifications in standard I.S. 188 that, unlike standard ISO 
160, the former defines ·the noMinal diameter Of the pipes IS 

corresponding to the outside dia•eter; the internal diameter and 
consequently, the thickness of the pipes, are to be determined by the 
manufacturer. Furthermore, standard I.s. 188 provides for outside 

diameters at the ends of the pipes. Finally, it provides that the 
standard length of pipes is to be 4 metres but adds that •other 

lengths may be supplied by agreement between the manufacturer and the 
purchaser•. 

For the purpose of certifing conformity with standard I.s. 188 

of asbestos cement pipes, the NSAI operates a system of marks 
indicating such conformity Clrish Standard Mark). That system is 

governed by the NSAI Irish Standard Mark Certification Schemes. 
Licences making it possible to apply the Irish Standard Mark to 

products or services under standard l.S. 188 are issued by the NSAl in 

the name if the IIRS. Until June 1986, the only companies authorized 

by the IIRS under I.S. 188 to use the Irish Standard Mark for their 
products were Tegral Pipes Ltd., Drogheda (Ireland), in respect of 
pipes of all dimensions, and Toschi Productions GmbH, Rethem (Federal 
Republic of Germany>, in respect of pipes of 250 mm in Class 15. 
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Cc) BS 486:1973 and BS 486:1981 . 

In 1973 the British Standards Institution laid down standard BS 
486 for asbestos cement pressure pipes and joints. When it was last 

revised in 1981, that standard was made to correspond more closely to 
standard ISO 160. The foreword to the standard indicates that the 
differences between it and ISO .standard 160-1980 are as follows: 

outside diameters at finished ends are given for the range of 
nominal diameters in general use in the U.K.; 

minor editorial changes have been made. 

Like standard ISO 160, standard BS 486 indicates the nominal 

diameters of pipes, specifying that the noMinal diameter corresponds 

to the internal diameter. The thickness of the wall of the pipes and 
the point at which that is measured is to be specified by the 

manufacturer. However, paragraph_3.5.1.4.1 of BS 486:1981 lays down 

the external diameter of the finished ends as does Irish standard I.S. 
188. The outside diameters at the finished ends laid down for 
different nominal diameters and classes of pipes are the same as those 
provided for in I.S. 188. The specifications concerning the length of 
the pipes contained in standard BS 486:1981 are the same as those in 

ISO 160. 
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2. Background to the dispute 

2.1 The invitation to tender for the Dundalk Water Supply 
Augmentation Scheme 

Dundalk Urban District Council is the promoter of a project 
known as the Dundalk Water Supply Augmentation Scheme. Contract No. 4 
of this scheme concerns the construction of a water main to transport 
water from the River Fane source to a treatment plant at Cavan Hill 
and thence into the existing town supply system. The invitation to 
tender for this contract by open procedure was published in Supplement 
to the Official Journal No. S 50 of 13 March 1986, p. 13. At point 13 
of the published notice it was stated that: 

"The contract will be awarded, subject to the Dundalk Urban 
District Council being satisfied as to the ability of the 
contractor to carry out the work, to the contractor who 
submits a tender, in accordance with the tender documents, 
which is adjudged to be the most economically advantageous to 
the Council in respect of price, period of completion, 
technical merit and running costs. 

The lowest or any tender need not necessarily be accepted." 

An Irish firm specializing in work of that sort, namely P.J. 
Walls (Civil> Ltd., hereinafter referred to as "Walls", submitted 
three tenders in response to the invitation to tender: 
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Tender A based on the use of 700 mm diameter asbestos cement 
pipes supplied by Tegral Ltd. Cthe only Irish producer of such 
pipes>; 

Tender B based on the use of 700 m• diameter "K9" ductile iron 

pipes supplied by Stanton and Staveley, a UK company; 

Tender C based on the use of 700 m• diameter asbestos cement 
pipes supplied by Uralita, of Spain. 

The price quoted in Tender C was significantly below that in 

Tenders A and B, due entirely to the cost of the pipes. Walls 
considered that in those circumstances, Tender C offered them the best 
possibility of obtaining the contract. 

On 6 June 1986, the consulting engineers to the project, 

engaged by Dundalk Urban District Council, wrote to Walls inviting 

them to a pre-adjudication interview. The letter in question added 

that proof would be required that the ftrm supplying the pipes "is 

registered with the IIRS for the purposes of the Irish Standard Mark 

Licensing Scheme referred to in the Specification•. There would be no 

point in coming to the meeting if Walls were unable to prove 

compliance with Clause 4.29 of the specification annexed to the 
contract in question. That clause provides that: 
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"Asbestos cement pressure pipes shall be certified as complying 
with Irish Standard Specification 188 - 1975 in accordance 
with the Irish Standard Mark Licensing Scheme of the Institute 
for Industrial Research and Standards. Alt asbestos cement 
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watermains are to have a bituminous coating internally and 
externally. Such coatings shall be applied at the factory by 
dipping." 

At the pre-adjudication interview on 24 June 1986, Walls 
claimed that the pipes obtained from Ural ita. of Spain complied .with 

standards BS 486 and ISO 160 and were of a quality equal to that 
required by standard I.S. 188. However, the consulting engineers 
stated that they could not take account of Tender C since the only 
companies certified by the NSAI under l.S. 188:1975 were Tegral Pipes 
and Toschi Productions. 

2.2. Steps taken by Uralita and Walls 

On that basis, an exchange of views took place between the IIRS 

and the NSAI, on the one hand, and Walls and Uralita, on the other, 
concerning the characteristics and the quality of Uralita pipes. By 

telex of 13 June 1986, Uralita indicated to the IIRS inter alia that 
its pipes complied with standards ISO 160-1980 and BS 486:1981. The 
difference between standard ISO 160-1980 <or BS 486:1981) and I.S. 
188:1975 Cor BS 486:1973> was that the ISO standard laid down an 

internal diameter, leaving the outside diameter at the finished ends 
to the manufactuer's discretion. However, standard I.S. 188:1975 
fixed the outside diameter leaving the internal diameter to the 
manufactuer•s discretion. Uralita indicated that it could 

manufacture pipes to comply with I.S. 188:1975, but the outside 

diameters would then be larger than those of pipes manufactured in 

accordance with the ISO standard and the pipes would be thicker than 
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was actually required. As a result, the prices would be less 

competitive. Finally, Uralita indicated that the world-wide trend in 

asbestos cement pipe manufacture was towards a fixed internal 
diameter. Consequentlyp Uralita·did not have the appropriate mandrels 
for manufacture in accordance with standard I.S. 188:1975. 

In September 1986, Uralita applied to the NSAI for 
certification on the basis of standard I.S.188 under the NSAI Irish 
Standard Mark Certification Scheme. In support .of its application, 

Uralita submitted inter alia a certificate from SGS Espanola de 

Control S.A., a company in the international •sociftf Genfrale de 

Surveillance" group. At the request of Uralita, that company carried 

out an inspection at Uralita's factory for the purpose of checking the 

quality of the pipes manufactured there. In its certificate, dated 1 

September 1986, it concludes as follows: 
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"As per above all the test results meet entirely with 
IS0-160-1980 likewise these tests results meet with all BS 
486-1981 requirements. With regard to IS-188-1975 the results 
do totally comply with the mechanical strengths requested in 
the above standard as well as with the tolerances in lengths, 
thicknesses, outside diamete~s, straightness and regularity of 
the internal diameters.• 

In a letter of 12 September 1986, the NSAI replied as follows: 
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"On the basis of the data contained in certificate no. 
050111/37352 issued by SGS Espanola de Control S.A., the 
Uralita pipes for which you have sought certification i.e. 700 
mm nominal bore, class 15, 20 and 25 do not satisfy the 
requirements of IS 188:1986 with respect to outside diameter at 
finished ends: 

Nominal bore/ 
class 

Outside diameter 
at finished ends 

•m 

Tolerance 

mM 

IS 188:1986 700/15 
700/20 
700/25 

761 
780 
801 

+ 1.0 
+ 1.0 
+ 1.0 

Uralita 700/15 769 + 0.7 
700/20 
700/25 

790 
822 

+ 0.7 
+ 0.7 

A pre-requisite for certification is that all the require•ents 
of the standard specification are met.• 

By letter of 23 Septe~er 1986, Uralita replied that Ireland 

was the only country to require a specific outside dia•eter. Its 

pipes, manufactured in accordance with standard ISO 160, provided 1 

better performance. The consequence of manufacturing in accordance 
with IS 188 was that the internal diameter of the pipes was less than 
the nominal diameter of 700mm thus reducing the flow capacity of the 
pipes. In a letter of 12 DeceMber 1986, the NSAI expressly accepted 
that the Uralita pipes complied with standard ISO 160-1980, but it 
repeated that they d1d not satisfy the requirements of I.S. 188. 
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2.3. The steps taken by the Commission 

Following the refusal of the consulting engine~rs to consider 

tend~rs, Walls and Uralita lodged complaints with the Commission. 

Since it considered that Clause 4.29 of the specification constituted 
an infringement of Articles 30 to 36 of the EEC Treaty and Article 10 
of Directive 71/305, the Co•ission addressed a telex to the Permanent 

Representative of Ireland on 11 August 1986. By letter ·Of 9 September 
1986 the Permanent Representative replied that the Irish Government 

did not accept the validity of the Commission's complaint. The 

complainants had not submitted any evidence that their products met 

the requirements of I.S. 88 or any equivalent standard. 

As a result of that reply, the Commission, acting in.pursuance 

of Article 169 of the EEC Treaty, sent a letter to the Irish 

Government on 20 October 1986 calling upon it to submit its 
observations within two weeks. By letter of 14 November 1986, the 

Irish Government replied reiterating its views and putting forward the 

grounds on which it considered that Clause 4.29 of the specification 
was objectively necessary. The use of pipes not complying with I.S. 

188 would make it very expensive if not impossible to connect them to 

the existing pipe network. The cost of spares, fittings and specials 

as well as the handling costs of Uralita pipes was considerably higher 

than the difference in price between Walls'i Tender c and the other 
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tenders which were submitted. Furthermore there was a danger to· 
public health inasmuch as Walls and Uralita had not shown that they 

were 1n a position to coat the pipet, both internally and externally, 

with bitumen. Finally, there were difficulties due to the fact that 

since the Uralita pipes had an inside diameter of 700mm, they had a 51 
greater flow than pipes manufactured to the Irish standard, which 

would have an inside diameter of 687 mm. 

After a meeting with the Commission's official,, the Irish 
Government provided further explanations in a letter of 29 December 

1986. That letter indicated that the Minister for the Environment had 
already approved the award of the contract and that although the 

Dundalk Urban District Council had undertaken not to proceed with the 
formal awarding of the contract before 31 January 1987, it would not 
be possible to delay the award any later unless the Court of Justice 
ordered such a delay. 

Since it was not satisfied with those replies, the Commission, 

under cover of a letter of 13 January 1987, delivered a reasoned 
opinion stating that the inclusion in the contract specification of 

Clause 4.29 and the refusal to consider a tender providing for the use 
of asbestos cement pipes manufactured to an alternative standard 
providing equivalent guarantees <such as ISO 160> constituted failures 
by Ireland to comply with its obligations under Article 30 of the 

Treaty and Article 10 of Directive 71/305. Ireland was requested to 
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take all necessary measures to comply with the reasoned opinion within 

15 days following notification. By letter of 3 February 1987, Ireland 
re-affirmed its previous position. It also undertook not to award 

the contract before 20 February 1987. 

Since Irela':"d d,id not comply with the reasoned opinion, the 

Commission brought this action. 

3. Procedure before the Court 

The Commission's application was lodged at the Court Registry 
on 13 February 1987. 

On the same day, the Commission applied for interim measures in 

the form of an order that the defendant should take such measures as 

might be necessary to prevent, until such time as the Court had given 
final judgment in the case or a settlement had been reached between 

the ComMission and Ireland, the award of a contract for work relating 

to the Dundalk Water Supply Augmentation Scheme: Contract No. 4. 
That application was. dismissed by order of the President of the Court 

of 13 March 1987. 

The written procedure followed the normal course. However, 
since the Commission did not submit its reply within the time allowed 

there is neither a reply nor a rejoinder. 
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By an application lodged at the Court Registry on 26 June 1987, 
the Kingdom of Spain applied for leave to intervene in support of the 

Commission's conslusions. By order of 8 July 1987, the Court allowed 
that application. The intervener submitted its observations in a 
statement lodged at the Court Registry on 23 September 1987. 

Upon hearing the report of the Judge-Rapporteur and the views 
of the Advocate General, the Court decided to open the oral procedure 

without any preparatory inquiry. However, it requested the applicant 
and the defendant to reply in writing to certain questions. 

II Conclusions of the parties 

The Commission of the European Communities, the applicant, 
claims that the Court should: 

1. Declare that by allowing the inclusion in the contract 

specification for the Dundalk Water Supply Augmentation Scheme 

Contract No. 4 of Clause 4.29 providing that asbestos cement 
pressure pipes shall be certified as complying with the Irish 
Standard Specification 188 - 1975 in accordance with the Irish 
Standard Mark Licensing Scheme of the Institute of Industrial 
Research and Standards <IIRS) and consequently refusing to 
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consider Cor rejecting without adequate justification> a tender 

providing for the use of asbestos cement pipes manufactured to 
an alternative strandard providing equivalent guarantees of 

safety, performance and reliability Csuch as ISO 160>, Ireland 

has failed to fulfil its obligations under Article 30 of the· 

EEC Treaty and Article 10 of Council Directive 71/305/EEC; 

2. Order Ireland to pay the costs. 

Ireland, the defendant, contends that the Court should: 

1. Dismiss the Commission's application and declare it not to be 

well founded. 

2. Order the Commission to pay the costs. 

III S~fssfons and argu~ents of the perttei 

1. Technical aspects 

Ireland puts forward a certain number of technical arguments in 

support of the proposition that Clause 4.29 of the contract 

specification in question is objectively necessary and justified. The 

Commission contests those arguments, claiming in particular that. 
standard ISO 160 is equivalent to standard ~.s. 188. The differences 

between the positions of the parties concern, inter alia, the 

following points. 
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Ca) The equivalence of standard BS 486 to standard ISO 160. 

The Commission, relying principally on the certificate of SGS 
Espanola de Control, considers that the Uralita pipes comply both with 
standard ISO 160 and standard BS 486. It interprets the latter 
standard as not requiring specific outside diameters at the finished 
ends of the pipes. However, by indicating such diameters "for the 
range of nominal diameters in general use in the u.K.•, BS 486 

indicates them only for information. 

Ireland relies on a statement by the British Standards 

Institution according to which the said outside diameters of the 

finished ends (identical to those laid down in standard I.S. 188) are 

compulsory. The Uralita pipes do not therefore meet the requirements 

of the British standard. 

(b) Diameter of fittings and specials 

In Ireland's view, fittings are manufactured in the United 

Kingdom and Ireland with an internal diameter of 687 mm, which is 

suitable for pipes manufactured to standards I.S. 188 or BS 486. Such 
fittings cannot be adapted to the different outside diameter of 

tJralita pipes. Consequently, the latter cannot be directly connected 
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to the existing pipe network. This gives rise to problems of 

interchangeability and interconnectability which considerably increase 
the cost of using Uralita pipes. 

The Commission claims that 700 mm pipes manufactured to ISO 160 
h~ve an advantage over I.s. 188 pipes as regards their compatibility 

with fittings and specials since these are manufactured to an actual 
internal diameter equal to the nominal diaMeter of 700 mm. That fact 
is confirmed by a telex of 6 February 1987 from the U.K. 
manufacturers, Stanton and Staveley, to Walls. 

Cc> Cost of spares and interconnexions 

According to Ireland a large stock of spares would be necessary 
for the Uralita pipes in order to ensure the continuity of water 
supply, having regard in particular to the requirements of transport 

and the time required for delivery. 

The Commission considers that a stock of Ural1ta spares would 

be cheaper than the same stock of I.S. 188 spares. 
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<d) The length of the Uralita pipes 

The Commission states that the length of the pipes may be 4 
metres or 6 metres under both I.s. 188 and ISO 160 and is a matter for 
agreement between the manufacturer and purchaser. 

Ireland accepts that that is the position in relation to 

standards but it points out that all correspondence with Uralita 

indicates a 6 metre pipe. However, Dundalk Urban District Council 
required a 4 metre pipe because of the lower cost of repairing and 

maintaining such pipes. 

<e> Flow capacity 

Noting that Uralita has emphasized that the flow capacity of 

its pipes is greater than that of those manufactured by Tegral because 

of the slightly larger diameter at the finished ends, Ireland claims 

that this is in fact a disadvantage since abstraction of water fro• 

the River Fane is limited by court !order. 

The Commission claims that the greater flow capacity of ISO 160 

pipes is an advantage since it would lead to lower energy costs. 
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(f) Consequential costs 

According to Ireland, the possible need to test the Uralita 
pipes upon their arrival in Ireland and other delays linked to the use 
of such pipes in the completion of Contract No. 4 would have the 
effect of causing delay in the completion of Contracts Nos. 5, 6 and 7 

. of the Dundalk Scheme. As a result, clai•s would be made by the. 
contractors carrying out the latter contracts. 

The Commission considers that the risk of delay due to the use 
of imported pipes was a matter for the contractor to take into account 
in making his estimate. Furthermore, the local authority would have 
the remedies available to it under the contract in question. 

Cg) Risk to public health 

Ireland consider that in regard to the three aspects of public 
health, namely the asbestos fibre, the bitumen coating and the sealing 
ring material, Uralita has not adequately demonstrated its coMpliance 
with safety equivalent to that required by standard I.S. 188. 

The Commission points out that only white asbestos fibres <as 
opposed to blue asbestos fibres> are used in pipe manufacture and 
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nr~sent no health risk. In any case, the bitumen coating was 
separately specified in the contract specification and Uralita quoted 

for pipes on that hasis. 

2. Infringement of Directive 71/305 

The Commission admits first of all that Ireland is not required 
to apply the provisions of Directive 71/305, since Article 3 (5) 
thereof excludes water services from its provisions. However, it 
considers that Ireland itself applied the directive to the contract at 
issue by publishing a notice in the Official Journal and it is 

therefore obliged to apply the directive correctly. 

However, Ireland did not correctly apply Article 10 <2> of the 

directive. In the first place, the condition concerning a certificate 

of conformity to standard I.S. 188 is not justified by the subject of 

the contract. Other standard• exist for asbestos cement pipes, such 

as BS 486 and ISO 160, which provide equivalent guarantees of safety, 

performance and reliability equivalent to I.S. 188. The fact that 

pipes made to other standards need to be imported, are not 

interchangeable with existing stocks of spare parts and that their use 
may nece~sitate a larger stock of spares are not valid reasons for 
excluding them from consideration. Furthermore, the effect of Clause 

4.7.9 is to favour certain undertakings and to eliminate others, since 
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the only undertaking in a position to supply the pipes required by the 
specification in the invitation to tender is Tegral. Finally, Artict~ 
10 <2> of the directive permits reference to a specific brand or 
product only if the words "or equivalent" are added. Those words were 
not included in Clause 4.29. 

The Commission also states that the fact that Clause 4.29 of 
the contr~ct specification is incompatible with the directive makes 
the rejection of Walls's Tender C incompatible with the directive. 

The Kingdom of Spain maintains in particular that the fact of 

advertising the tender procedure in the Official Journal, which is 
optional, makes it subject to all the rules laid down by the 
directive. Otherwise~ it would serve no purpose to procure 
competition between tenderers from the various Member States without 
applying to the tender procedure the rules laid down to ensure that 

such competition is fair. 

Ireland observes in the first place that the directive does not 
apply to this case, as can be seen from its terms, including the 
explicit exclusion from its scope of contracts relating to water 
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services. The fact that Ireland initially acted as if the directive 

applied to the contract in question is irrelevant. No Member State 

can make a directive apply to circumstances expressly excluded from 
its scope. 

In the second place, Ireland contends that Clause 4.29 of the 

contract specification does not constitute an "indication of trade 

marks, patents, types, or of a specific origin or production" within 
the meaning of Article 10 (2) ~f the directive. 

3. Infringement of Article 30 of the Treaty 

The Commission states in limine that Dundalk Urban District . 
Council is a body for whose acts Ireland is responsible in Community 

law. Moreover, the Council has to obtain the authorization of the 

Department of the Environment before accepting a terider. 

It then submits that the tender procedure at issue constitutes 

a restriction on trade incompatible with Article 30 of the EEC Treaty 

inasmuch as it excludes the use of pipes manufactured in other Member 
States which provide equivalent guarantees of safety, performance and 
reliability in the construction of pipelines. If Clause 4.29 had not 

• been included in the contract specification, other contractors might 

havP. ~ubmitted tenders providing for the use of imported pipes. If 
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the contract specification had provided for the use of pipes complyinJ 

with other standards, the contractors could have taken account of 
additional requirements (length, coating and the need for a stock of 
spare parts). They would therefore have been able to avoid having 
their tender rejected on the basis of arguments or pretexts alleging 
the necessity to impose such conditions. 

The arguments put forward by Ireland, particularly in its reply 
to the reasoned opinion, must be rejected. In the Com•ission~s view, 

J 
specifications in public works contracts restricting the use of 
imported goods fall under Article 30 even if there is no general 
restriction on imports. · Furthermore, asbestos cement pipes are used 
solely in public works. Ireland wrongly maintains that manufacturers 
in-other Member States can have their products certified as complying 

with standard I.s. 188. There is no justification in requiring 
manufacturers in other Member States, manufacturing pipes to 

equivalent standards, to change their manufacturing techniques or 
apply for certification from the IIRS. The arguMent to the effect 
that Article 30 is inapplicable because the rules applying to public 
contracts are laid down in Directive 71/305 is also without 
foundation. Since Ireland relied on the judgment of .22 March t977 
cease 74/76, Ianelli v Meroni, [1977] ECR 557), the Commission 
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observes that that judgment is merely authority for the proposition 
that Article 30 does not apply to obstacles to trade covered by other 
provisions of the Treaty. The directive is not a provision of the 
Treaty. 

The Commission goes on to Maintain that the requirement to 
obtain a certificate of confor•ity with standard l.S. 188 is not 
justified by Article 36 of the Treaty or by •a mandatory require•ent• 
in the sense of the case-law of the Court. Such a justification it 
lacking since pipes manufactured in conforMity with standards such as 
ISO 160 and BS 486 provide equivalent guarantees. In 10 far 11 the 
use of •equivalent• pipes has an influence on the cost of the work, 
account must be taken of that factor in selecting a particular tender. 
It does not justify the exclusion of such pipes a priori. 

The Kingdom of Spain supports the Commission's arguments, in 
particular by drawing attention to the basic principles of the Court's 
case-law in regard to the free move•ent of goods and the inferences 
that the Commission drew from the judgment of the Court of 20 February 
1979 <Case 1'20/78, ~ v Bundes.onopolverwaltung fur Branntwein, 
(1979] ECR 649). 

Ireland maintains in the first place that public works are not 
subject to Article 30 of the Treaty but to Articles 59 et seq. 
concerning the provision of services. Were it not for the fact that 
the contract at issue in this case related to water services, 
Directive 71/305 would have applied to it. However, the directive was 

R 45/87 



- 28 -

adopted on the basis of Articles 57(2), 66 and 100 of the Treaty and 
the recitals in the preamble thereto make it clear that further rules 
applicable to public works contracts relating to water services are to 
be adopted in the future. The application of the rules concerning the 
provision of services is justified by the fact that the many 
provisions that make up a public works contract constitute a single 
unit in the context of the contractual obligations being undertaken. 
In all cases the requirements relating to •aterials must be viewed as 
being subsidiary to those relating to the supply of the services 
necessary to turn such materials into finished works. 

If the provisons of the Treaty concerning the provision of 
services apply, Article 30 of the Treaty cannot apply. The Court 
stated in its judgment of 22 March 1977, cited above, that •however 
wide the field of application of Article 30 May be, it nevertheless 
does not include obstacles to trade covered by other provisions of the 
Treaty•. 

Ireland maintains secondly that in any event, even if Article 
30 of the Treaty applied to public worka contracts, a technical 
specification such IS Clause 4.29 cannot be regarded IS a •trading 
rule• likely to hinder intra-Community trade. That clause does not 
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therefore have an effect equivalent to a quantitative restriction 
within the meaning of the case-law of the Court. 

Finally, Ireland statet that Clause 4.29 applies both to 
imported asbestos cement pipes and those manufactured in Ireland and 
the interests it is designed to protect, naMely, a high standard of 
quality and uniformity of design in such piping and a capacity to cope 
efficiently with Irish conditions •nd pre-existing services, Must be 
regarded as "•andatory requirements" in the sense of the case-law of 
the Court in regard to the free movement of goods. Furthermore, the 
clause is justified by reasons connected with the protection of health 
within the meaning of Article 36 of the Treaty. It is imperative f~r 

the protection of the health of the people of Dundalk and the 
surrounding area that there be no delay in improving their water 
supply. Furthermore, the requirements of I.S. 188 in regard to 
bitumen coating are based upon an urgent need to ensure the health and 
safety of persons using potable water flowing through the pipes 1n 
question. 

IV Replies to questions put by the Court 

1. Question to the applicant 
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"The Commission has requested the Court to declare that Ireland 
has failed to fulfil it obligations 



Answer 
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'by allowing the· inclusion in the contract specification ••• ot 
Clause 4.29 providing that [tha1 pipes shall be certified a~ 
complying with the Irish Standard Specification 188 ••• • and 

'consequently refusing to consider ••• a tender providing for 
the use of ••• pipes manufactured to an alternative standard 
providing equivalent guarantees of safety, performance and 
reliability ••• •. 

The Commission is requested to indicate: 

whether those are two separate claims or whether the second 
part merely serves as evidence in support of t~e first; 

whether, in that second part, the Commission is asking the 
Court to determine that Tender C submitted by P.J. Walls 
(Civil) Ltd was the most economically advantageous tender.• 

The Commission states that the two claims are separate. The 
first claim alleges a potential barrier to trade which affected 
all tenderers and suppliers. The second alleges an actual 
barrier to trade concerning a specific tenderer and a specific 

supplier. The Commission attaches considerable importance to 
the second claim. It withes to establish that a refusal by a 
public authority or its agents to consider a tender 
incorporating imported materials, or the u~justified rejection 
of such a tender, constitutes a measure which may be contrary 
to Article 30 of the EEC Treaty. At regards the second part of 
the question, it is important to note that Walls's Tender C was 
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rejected by the consulting engineers because it was not based 
on the use of pipes bearing the Irish Standard Mark in 
accordance with the contr1ct specification. The Commission 
therefore considers that Walls's Tender C was wrongfully 
rejected because it was not properly considered on its merits 

by the promoter. It is not therefore necessary on this view 
for the Court to enter into the technical and economic 
arguments advanced by Ireland in its defence. It is only if 
the Court should come to the view that Walls's Tender c was 
properly considered that it would be necessary to examine 
whether the rejection was well-founded and in particular 

whether Walls's Tender C was the economically most advantageous 
tender. 

2. Question to the defendant 

R 45/87 

•tt would appear from the documents in the case that the 
authorities concerned first refused even to consider Tender C 
submitted by P.J. Walls (Civil) Ltd which was based on the use 
of pipes manufactured by the Spanish company Ural ita on the 
ground that the pipes did not comply with Irish Standard 
Specification 188. In the course of its correspondence with 
the Commission, the Irish Government gives the impression that 
that refusal was also justified on other grounds of a technical 
and economic nature. 

The Irish Government is requested to indicate: 

whether the initial refusal was in fact decided on without 
any examination of the pipes in quettion; 

whether such an examination was carried out subsequently.• 
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Answer 

Ireland states that the initial refusal was decided on without 

any examination of the pipes in question. That is in accordance with 

standard practice. Materials are never examined at the stage at which 
the consulting engineers verify whether the tenders comply with the 
conditions laid down in the specification. An examination of the 
pipes was also not carried out subsequently. An examination is 
carried out only of materials delivered to a project site by an 

appointed contractor to ensure that those materials in fact comply 

with the required specification. 
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In Case 31/87 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Sixth 

Chamber of the Arrondissementsrechtbank ((District Court>>, The Hague, for a 

preliminary ruling in the proceedings pending before that court between 

6ebroeders Beentjes B.V. 

Qand 

State of the Netherlands, 

on the interpretation of Council Directive 71/305/EEC of 26 July 1971 

conce,.ning the co-ordination of procedures for the award of public works 

contracts (Official Journal, English Special Edition 1971 (II), p. 682>, 
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QTHE COURT (fourth Chamber> 

composed of: G.C. Rodriguez Iglesias, President of the Chamber, T. Koopmans 

and C.N. Kakouris, Judges, 

Advocate General: M. Darmon 

Registrar: J.-G. Giraud, 

after considering the observations submitted on behalf of: 

the Italian Government, by P.G. Ferri, 

the Commission of the European Communities, by R. Wainwright and R. 

Barents, 

having regard to the Report for the Hearing and further to the hearing on 8 

March 1988, 

after hearing the Opinion of the Advocate General delivered at the sitting on 

4 May 1988, 

gives the following 

/PSI 

1 By a judgment of 28 January 1987, which was received at the Court 

on 3 February 1987, the Arrondissementsrechtbank, The Hague, referred to 

the Court for a preliminary ruling under Article 177 of the EEC Treaty a 

number of questions on the interpretation of Councjl Directive 

71/305/EEC of 26 July 1971 concerning the co-ordination of procedures 

for the award of public works contracts (Official Journal, English 

Special Edition 1971 CII> p. 682>. 
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2 These questions arose in proceedings between Gebroeders Beentjes 

B.V. and the Netherlands Ministry of Agriculture and Fisheries 1n 

connexion with a public invitation to tender for a public works contract 

1n connexion with a land consolidation operation. 

3 In the main proceedings, Beentjes, the plaintiff, claimed that the 

decision of the awarding authority rejecting its tender, although it was 

the lowest, in favour of the next-lowest bidder had been taken in breach 

of the provisions of the above-mentioned directive. 

4 It was in these circumstances that the Arrondissementsrechtbank 

stayed the proceedings and asked the Court for a preliminary ruling on 

the following questions: 

"1. Is a body with the characteristics of a 'local committee', 
as provided for in the Ruilverkavelingswet 1954 and -
described in paragraph 5.3 of (the national court's> 
judgment to be regarded as 'the State' or a 'regional or 
local authority' for the purposes of Council Directive 
71/305/EEC of 26 July 1971? 

2. Does Directive 71/305/EEC allow a tenderer to be excluded 
from a tendering procedure on the basis of considerations 
such as those mentioned in paragraph 6.2 of (the national 
court's> judgment if in the invitation itself no qualitative 
criteria are laid down in this regard (but reference is 
simply made to general conditions containing a general 
reservation such as that relied upon by the State in this 
case>? 

3. May parties such as Beentjes in a civil action such as this 
rely on the provisions of Directive 71/305/EEC indicating 
the cases in which and the conditions under which a tenderer 
may be excluded from the tendering procedure on qualitative 
grounds, even if in the incorporation of those provisions of 
the directive in national legislation the contracting 
authority is given wider powers to refuse to award a 
contract than are permitted under the directive?: 

5 .As regards the second question, it should be stated that the 

considerations referred to in the national court's judgment concern the 

reasons for which Beentjes' tender was rejected by the awarding 

authority, which considered that Beentjes lacked sufficient specific 
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experience for the work in question, that its tender appeared to be less 

acceptable and that it did not seem to be in a position to employ 

long-term unemployed persons. It is apparent from the documents before 

the Court that the first two criteria cited above were provided for in 

Article 21 of the Uniform Rules on Invitations to Tender of 21 December 

1971 (Uniform Aanbestedingsreglement, hereinafter referred to as "the 

Uniform Rules:>, to which the contested invitation to tender referred, 

while the condition regarding the employment of long-term unemployed 

persons was expressly set out in the invitation to tender. 

6 Reference is made to the Report for the Hearing for a more 

detailed account of the facts of the main proceedings, the relevant 

provisions of Community and national law, the written observations 

submitted to the Court and the course of the proceedings, which are 

mentioned or discussed hereinafter only in so far as is necessary for 

the reasoning of the Court. 

The first question 

7 By its first question, the national court seeks in substance to 

establish whether Directive 71/305/EEC applies to the award of public 

works contracts by a body such as the local land consolidation 

committee. 

8 It appears from the documents before the Court that the local land 

consolidation committee is a body with no legal personality of its own 

whose functions and composition are governed by legislation and that its 

members are appointed by the Provincial Executive of the province 

concerned. It is bound to apply rules laid down by a central committee 

established by royal decree, whose members are appointed by the Crown. 

The State ensures observance of the obligations arising out of measures 

of the committee and finances the public works contracts awarded by the 

local committee in question. 
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9 The objective of Directive 71/305/EEC is to coordinate national 

procedures for the award of public works contracts concluded in Member 

States on behalf of the State, regional or local authorities or other 

legal persons governed by public law. 

10 Pursuant to Article 1 (b) of the Directive, the State, regional or 

local authorities and the legal persons governed by public law specified 

in Annex I are to be regarded as "authorities awarding contracts:. 

11 For the purposes of this provision, the term "the State: must be 

interpreted in functional terms. The aim of the directive, which is to 

ensure the effective attainment of freedom of establishment and freedom 

to provide services in respect of public works contracts, would be 

jeopardized if the provisions of the directive were to be held to be 

inapplicable solely because a public works contract is awarded by a body 

which, although it was set up to carry out tasks entrusted to it by 

legislation, is not formally a part of the State administration. 

12 Consequently, a body such as that in question here, whose 

composition and functions are laid down by legislation and which depends 

on the authorities for the appointment of its members, the observance of 

the obligations arising out of its measures and the financing of the 

public works contracts which it is its task to award, must be regarded 

as falling within the .notion of the State for the purpose of the 

above-mentioned provision, even though it is not part of the State 

administration in formal terms. 

13 In reply to the first question put by the national court, it 

should therefore be stated that Directive 71/305/EEC applies to public 

works contracts awarded by a body such as the local land consolidation 

committee. 
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The second question 

14 The second question put by the national court seeks, in the first 

place, to establish whether Directive 71/305/EEC precludes the rejection 

of a tender on the following grounds: 

lack of specific experience relating to the work to be carried 

out; 

the tender does ~ot appear to be the most acceptable in the view 

of the awarding authority; 

inability of the contractor to employ long-term unemployed 

persons. 

Secondly, it seeks to determine what prior notice is required by 

the directive as regards the use of such criteria, should they be 

regarded as compatible with the directive. 

15 According to the structute of the directive, in particular Title 

IV (Common rules on participation>, the examination of the suitability 

of contractors to carry out the contracts to be awarded and the awarding 

of the contract are two different operations in the procedure for the 

award of a public works contract. Article 20 of the directive provides 

that the contract is to be awarded after the contractor's suitability 

has been checked. 

16 Even though the directive, which is intended to achieve the 

co-ordination of national procedures for the award of public works 

contracts while taking into account, as far as possible, the procedures 

and administrative practices in force in each Member State <second 

recital in the preamble), does not rule out the possibility that 

examination of the tenderer's suitability and the award of the contract 

may take place simultaneously, the two procedures are governed by 

different rules. 
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17 Article 20 provides that the suitability of contractors is to be 

checked by the authorities awarding contracts in accordance with the 

criteria of economic and financial standing and of technical knowledge 

or ability referred to in Articles 25 to 28. The purpose of these 

articles is not to delimit the power of the Member States to fix the 

level of financial and economic standing and technical knowledge 
required in order to take part in procedures for the award of public 

works contracts but to determine the references or evidence which may be 

furnished in order to establish the contractor's financial and economic 

standing and technical knowledge or ability <see judgment of 9 July 1987 

in Joined Cases 27 to 29/86, C.E.I. and Bellini ((1987>> ECR 3347>. 

Nevertheless, it is clear from these provisions that the authorities 

awarding contracts can check the suitability of the contractors only on 

the basis of criteria relating to their economic and financial standing 

and their technical knowledge and ability. 

18 As far as the criteria for the award of contracts is concerned, 

Article 29 <1> provides that the authorities awarding contracts must 

base their decision either on the lowest price only or, when the award 

is made to the most economically advantageous tender, on various 

criteria according to the contract: e.g. price, period for completion, 

running costs, profitability, technical merit. 

19 Although the second alternative leaves it open to the authorities 

awarding contracts to choose the criteria on which they propose to base 

their award of the contract, their choice is limited to criteria aimed 

at identifying the offer which is economically the most advantageous. 

Indeed, it is only by way of exception that Article 29 (4) provides that 

an award may be based on criteria of a different nature "within the 

framework of rules whose aim is to give preference to certain tenderers 

by way of aid, on condition that the rules invoked are in conformity 

with the Treaty, in particular Articles 92 et seq.: 

20 Furthermore, the directive does not lay down a uniform and 

exhaustive body of Community rules; within the fram~work of the common 

rules which it contains, the Member States remain free to maintain or 
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adopt substantive and procedural rules in regard to public works 

contracts on condition that they comply with all the relevant provisions 

of Community law, in particular the prohibitions flowing from the 

principles laid down in the Treaty in regard to the right of 

establishment and the freedom to provide services (judgment of 9 July 
1987, cited above>. 

21 Finally, in order to meet the directive's aim of ensuring 

development of effective competition in the award of public works 

contracts, the criteria and conditions which govern each contract must 

be given sufficient publicity by the authorities awarding contracts. 

22 To this end, Title III of the directive sets out rules for 

Community-wide advertising of contracts drawn up by awarding authorities 

in the Member States so as to give contractors in the Community adequate 

information on the work to be done and the conditions attached thereto, 

and thus enable them to determine whether the proposed contracts are of 

interest. At the same time additional information concerning contracts 

must, as is customary in the Member States, be given in the contract 

documents for each contract or else in an equivalent document (cf. ninth 
and tenth recital in the preamble to the direetive>. 

23 The different aspects of the question put by the national court 

must be examined in the light of the foregoing. 

24 In this case specific experience relating to the wor~ to be 

carried out was a criterion for determining the technical knowledge and 

ability of the tenderers. It is therefore a legitimate criterion for 

checking contractors• suitability under Articles 20 and 26 of the 
directive. 

25 The exclusion of a tenderer because its tender appears less 

acceptable to the authorities awarding the contract was provided for, as 

appears from the documents before the Court, in Article 21 of the 
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Uniform Rules. Under Article 21 <3>, "the contract shall be awarded to 

the tenderer whose tender appears the most acceptable to the awarding 

authority~. 

26 The compatibility of such a provision with the directive depends 

on its interpretation under national law. It would be incompatible with 

Article 29 of the directive if its effect was to confer on the 

authorities awarding contracts unrestricted freedom of choice as regards 

the awarding of the contract in question to a tenderer. 

27 On the other hand, such a provision is not incompatible with the 

directive if it is to be interpreted as giving the authorities awarding 

contracts discretion to compare the different tenders and to accept the 

most advantageous on the basis of objective criteria such as those 

listed by way of example in Article 29 <2> of the Directive. 

28 As regards the exclusion of a tenderer on the ground that it is 

not in a position to employ long-term unemployed persons, it should be 

noted in the first place that such a condition has no relation ~o the 

checking of contractors' suitability on the basis of their economic and 

financial standing and their technical knowledge and ability or to the 

criteria for the award of contracts referred to in Article 29 of the 

directive. 

29 It follows from the judgment of 9 July 1987, cited above, that in 

order to be compatible with the directive such a condition must comply 

with all the relevant provisions of Community law, in particular the 

prohibitions flowing from the principles laid down in the Treaty in 

regard to the right of establishment and the freedom to provide 

services. 

30 The obligation to employ long-term unemployed persons could~ 

!1!! infringe the prohibition of discrimination on grounds of 

nationality laid down in the first paragraph of Article 7 of the Treaty 

if it became apparent that such a condition could be satisfied only by 

tenderers from the State concerned or indeed that tenderers from other 
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Member States would have difficulty in complying with it. lt is for the 

national court to determine, in the light of all the circumstances of 

the case, whether the imposition of such a condition is directly or 
indirectly discriminatory. 

31 Even if the criteria considered above are not in themselves 

incompatible with the directive, they must be applied in conformity with 

all the procedural rules laid down in the directive, in particular the 
rules on advertising. It is therefore necessary to intepret those 

provisions in order to determine what requirements must be met by the 
various criteria referred to by the national court. 

32 It appears from the documents before the Court that in this case 

the criterion of specific experience relating to the work to be carried 

out and that of the most acceptable tender were not mentioned in the 

contract documents or in the contract notice; these criteria are derived 

from the Article 21 of the Uniform Rules, to which the notice made a 

general reference. On the other hand, the requirement regarding the 

employment of long-term unemployed persons was the subject of special 

provisions in the contract documents and was expressly mentioned in the 

notice published in the Official Journal of the European Communities. 

33 As regards the criterion of specific experience relating to the 

work to be carried out, it should be stated that although the last 

sentence of Article 26 of the directive requires the authorities 

awarding contracts to specify in the contract notice which of the 

references concerning the technical knowledge and ability of the 

contractor are to be produced, it does not require them to list in the 

notice the criteria on which they propose to base their assessment of 
the contractors' suitability. 

34 Nevertheless, in order for the notice to ,fulf~l its r6le of 

enabling contractors in the Community to determine whether a contract is 

of interest to them, it must contain at least some mention of the 

specific conditions which a contractor must meet in order to be 

considered suitable to tender for the contract in question. However, 
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such a mention cannot be required where, as in this case, the condition 

is not a specific condition of suitability but a criterion which is 

inseparable from the very notion of suitability. 

35 As regards the criterion of "the most acceptable offer:, it should 

be noted that even if such a criterion were compatible with the 

directive in the circumstances set out above, it is clear from the 

wording of Article 29 (1) and <2> of the directive that where the 

authorities awarding the contract do not take the lowest price as the 

sole criterion for awarding the contract but have regard to various 

criteria with a view to awarding the contract to the most economically 

advantageous tender, they are required to state these criteria in the 

contract notice or the contract documents. Consequently, a general 

reference to a provision of national legislation cannot satisfy the 

publicity requirement. 

36 A condition such as the employment of long-term unemployed persons 

is an additional specific condition and must therefore be mentioned in 

the notice, so that contractors may become aware of its existence. 

37 In reply to the second question put by the national court it 

should therefore be ·stated that: 

the criterion of specific experience for the work to be carried 

out is a legitimate criterion of technical ability and knowledge for the 

purpose of ascertaining the suitability of contractors. Where such a 

criterion is laid down by a provision of national legislation to which 

the contract notice refer$, it is not subject to the specific 

requirements laid down in the directive concerning publication in the 

contract notice or the contract documents; 

the criterion of "the most acceptable tender:, as laid down by a 

provision of national legislation, may be compatible with the directive 

if it reflects the discretion which the authorities awarding contracts 

have in order to determine the most economically advantageous tender on 

the basis of objective criteria and thus does not involve an element of 

Judgment 31/87 
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arbitrary choice. It follows from Article 29 (1) and <2> of the 

directive that where the authorities awarding contracts do not take the 

lowest price as the sole criterion for the award of a contract but have 

regard to various criteria with a view to awarding the contract to the 

most economically advantageous tender, they are required to state those 

criteria in the contract notice or the contract documents; 

the condition relating to the employment of long-term unemployed 

persons is compatible with the directive if it has no direct or indirect 

discriminatory effect on tenderers from other Member States of the 

Community. An additional specific condition of this kind must be 

mentioned in the contract notice. 

The third question 

38 The third question seeks in substance to establish whether 

Articles 20, 26 and 29 of Directive 71/305 may be relied upon by 

individuals before the national courts. 

39 As the Court held in its judgment of 10 April 1984 in Case 14/83 

(Von Colson and Kamann v Land Nordrhein-Westfalen ((1984>> ECR 1891>, 

the Member States' obligation arising from a directive to achieve the 

result envisaged by the directive and their duty under Article 5 of the 

Treaty to take all appropriate measures, whether general or particular, 

to ensure fulfilment of that obligation are binding on all the 

authorities of the Member States, including, for matters within their 

jurisdiction, the courts. It follows that in applying national law, in 

particular the provisions of a national law specifically introduced in 

order to implement a directive, national courts are required to 

interpret their national law in the light of the wording and the purpose 

of the directive in order to achieve the repult referred to in the third 

paragraph of Article 189 of the Treaty. 

40 Furthermore, the Court has consistently held (see most recently 

the judgment of 26 February 1986 in Case 152/84, Marshall v Southampton 

and South-West Hampshire Health Authority ((1986>> ECR 723> that where 

Judgment 31/87 
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the provisions of a directive appear, as far as their subject-matter is 

concerned, to be unconditional and sufficiently precise, those 

provisions may be relied on by individuals against the State where that 

State fails to implement the directive in national law within the 

prescribed period or where it fails to implement the directive 

correctly. 

41 It is therefore necessary to consider whether the provisions of 

Directive 71/305 in question are, as far as their subject-matter is 

concerned, unconditional and sufficiently precise to be relied on by an 

individual against the State. 

42 As the Court held in its judgment of 10 February 1982 in Case 

76/81 (Transporoute v Minister of Public Works ((1982>> ECR 417>, in 

relation to Article 29, the directive's rules regarding participation 

and advertising are intended to protect tenderers against arbitrariness 

on the part of the authority awarding contracts. 

43 To this end, as has been stated in relation to the reply to the 

second question, the rules in question provide inter alia that in 

checking the suitability of contractors the awarding authorities must 

apply criteria of economic and financial standing and technical 

knowledge and ability, and that the contract is to be awarded either 

solely on the basis of the lowest price or on the basis of several 

criteria relating to the tender. They also set out the requirements 

regarding publication of the criteria adopted by the awarding 

authorities and the references to be produced. Since no specific 

implementing measure is necessary for compliance with these 

requirements, the resulting obligations for the Member States are 

therefore unconditional and sufficiently precise. 

44 In reply to the third question it should therefore be stated that 

the provisions of Articles 20, 26 and 29 of Directive 71/305 may be 

relied on by an individual before the national courts. 

Judgment 31/87 
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45 The costs incurred by the Commission of the European Communities 

/P3/ 

and by the Italian Republic are not recoverable. As these proceedings 

are, in so far as the parties to the main proceedings are concerned, a 

step in the action before the national court, the decision on costs is a 
matter for that court. 

On those grounds, 

mTHE COURT (fourth Chamber) 

in answer to the questions referred to it by the the Arrondissementsrechtbank, 

The Hague, by a judgment of 28 January 1987, hereby rules: 

1. Directive 71/305 applies to public works contracts awarded 

by a body such as the local land consolidation ca..ittee. 

2. The criterion of specific experience for the work to be 

carried out is a legitiaate criterion of technical ability 

and knowledge for the purpose of ascertaining the 

suitability of contractors. Where such a criterion is laid 

down by a p~ovision of national legislation to which the 

contract notice refers, it is not subject to the specific 

require•ents laid down in the directive concerning 

publication in the contract notice or the contract 

docu•ents. 

Judgmer"t 31/87 

The criterion of •the .est acceptable tender~, as laid down 

by a p~ovision of national legislation, aay be coapatible 

with the directive if it reflects the discretion which the 
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arbitrary choice. It follows fro. Article 29 (1) and (2) of 

the directive that where the authorities awarding contracts 

do not take the lowest price as the sole criterion for the 

award of a contract but have regard to various criteria with 

a view to awarding the contract to the .ost econo.ically 

advantageous tender, they are required to state those 

criteria in the contract notice or the contract docu.ents. 

The condition relating to the e.ploy.ent of long-ter. 

une~loyed pPrsons is co.patible with the directive if it 

has no direct or indirect discri•inatory effect on tenderers 

fro. other w..ber States of the Ca.aunity. An additional 

specific condition of this kind .ust be .entioned in the 

contract notice. 

3. The provisions of Articles 20, 26 and 29 of Directive 71/305 

•ay be relied on by an individual before the national 

courts. 

/51/Rodriguez Iglesias, Koopmans, Kakouris 

Delivered in open court in Luxembourg on 20 September 1988. 

/S2/J.-G. Giraud, Registrar- G.C. Rodriguez Iglesias, President of the Fourth 

Chamber 

/FIN/ 
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* Language of the case: Dutch 
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/TCDR/Report for the Hearing - Case 31/87 

/P2/ 

1. Relevant legislation 

1. Community law 

QBeoort for the Hcprina 

acase 31/87 • 

Council Directive 71/305/EEC of 26 July 1971 is intended to secure 

freedom of establishment and freedom to provide services in respect of public 

works contracts awarded in Member States on behalf of the State, regional or 

local authorities or other legal persons governed by public law by means of 

co-ordination of national procedures for the award of such contracts and at 

the same time the abolition of restrictions. 

The questions raised in the present case concern the interpretation of 

the provisions of the directive fixing the scope ratione personae of the 

directive, and of the provisions concerning the criteria for the qualitative 

selection of undertakings and the criteria for the award of contracts set out 

in Title IV, which establishes the common rules on participation. 

As far as the scope of the directive is concerned, Article 1 provides 

that the State, regional or local authorities and the legal persons governed 

by public law specified in Annex I are to be regarded as authorities awarding 

contracts. 

As regards the conditions under which undertakings may tender for 

contracts and the conditions for awarding such contracts, the provisions of 

the directive at issue in the present case are as follows: 

Article 26, which provide~ that proof of the contractor's technical 

knowledge or ability may be furnished by: 
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"<b> a list of the works carried out over the past five years, 
accompanied by certificates of satisfactory execution for the most 
important works ••• ~ 

Article 29, which states that: 

"1. The criteria on which the authorities awarding contracts shall 
base the award of contracts shall be: 

- either the lowest price only; 
- or, when the award is made to the most economically advantageous 

tender, various criteria according to the contract: e.g. price, 
period for completion, running costs, profitability, technical 
merit. 

2. In the latter instance, the authorities awarding contracts shall 
state in the contract documents or in the contract notice all the 
criteria they intend to apply to the award, where possible in 
descending order of importance. 

3. 

4. The provisions of paragraph 1 shall not apply when a Member State 
bases the award of contracts on other criteria, within the 
framework of rules whose aim is to give preference to certain 
tenderers by way of aid, on condition that the rules invoked are 
in conformity with the Treaty, in particular Articles 92 et seq.: 

2. National law 

The relevant national legislation is, in substance, as follows: 

Article 51 of the Ruilverkavelingswet 1954 (Land Consolidation Law>, 
which governs the composition and functions of local land consolidation 
committees. 

The Royal Decree of 6 April 1973, enacted to implement Directive 71/305, 
Article 6 of which refers to the Uniform Rules on Inyitations to Tender 
((Uniform Aanbestedingsreglement>> for contracts open to public tender. 

Article 21 of the Uniform Rules on Invitations to Tender, which, with 
reference to the choice of the contractor, provides that: 

Report 31187 
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The awarding authority is not under an obligation to award the 
contract. 

Only tenderers whose ability to carry out the work is 
unquestioned, in the view of the awarding authority, from the 
technical, economic, financial and organizational points of view, 
may be considered for the contract. 

Without prejudice to paragraph 2, the contract shall be awarded to 
the tenderer whose tender appears the most acceptable to the 
awarding authority. 

" . ... 

II. The .. in proceedings 

On 21 June 1984, the land consolidation committee for Waterland issued a 

public invitation to tender in connexion with a land consolidation operation. 

The general conditions of the invitation to tender stated that the procedure 

for awarding the contract was to comply with the provisions of the Uniform 

Rules on Invitations to Tender <hereinafter referred to as "the Uniform 

Rules">. The general conditions did not mention any specific qualitative 

criteria. 

The contract was not awarded to the undertaking which submitted the 

lowest tender, namely Beentjes, but to the next-lowest tender. In giving its 

reasons for its choice, the local committee stated that Beentjes lacked 

specific experience for the work in question, that Beentjes' tender appeared 

to it to be less acceptable and that Beentjes was not in a position to employ 

long-term unemployed persons, although this aspect was the subject of special 

provisions in the general conditions. 

Beentjes brought an action against the State of the Netherlands in the 

courts claiming inter alia that the local committee had failed to comply with 

the provisions of Council Directive 71/305/EEC of 26 July 1971 concerning the 

coordination of procedures for the award of public works contracts. It 

maintained that the local committee was comparable in legal terms to an organ 

of central government and that, in any event, the State was responsible for 

the acts of such a committee. The committee ought therefore to have applied 

the provisions of Directive 71/305/EEC, which were applicable to the 
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invitation to tender in question pursuant to the Royal Decree of 6 April 1973 

laying down rules for the award of public works contracts. In Beentjes' view, 

none of the grounds put forward by the local committee for not awarding the 

contract to Beentjes were in conformity with the rules concerning the criteria 

for the award of public works contracts laid down in the directive, rules upon 

which the undertaking considered that it was entitled to rely before the 

national court. 

The Netherlands State contested Beentjes' claim, contending that the 

local committee cannot be regarded as a State organ and that in any event a 

tender procedure carried out in accordance with the Uniform Rules satisfies 

the conditions set out in Directive 71/305. In particular, Article 21 <2> of 

the Uniform Rules, which provides that only tenderers whose ability to carry 

out the work is unquestioned, in the view of the awarding authority, from 

technical, economic, financial and organizational points of view may be 

considered, has always been regarded as compatible with the directive. 

III. Questions s~itted by the national court 

The Arrondissementsrechtbank ((District Court>>, The Hague, took the 

view that the disposition of the case depended on the interpretation of 

Directive 71/305. Accordingly, it stayed the proceedings and referred the 

following questions to the Court for a preliminary ruling pursuant to Article 

177 of the EEC Treaty: 

"1. Is a body with the characteristics of a local committee as 
provided for in the Ruilverkavelingswet 1954 and described in 
paragraph 5.3 of (the national court's> judgment to be regarded as 
the 'State' or a 'regional or local authority' for the purposes 
of Council-Directive 71/305/EEC of 26 July 191f? 

2. 

Report 31/87 

Does Directive 71/305/EEC allow a tenderer to be excluded from a 
tendering procedure on the basis of considerations such as those 
mentioned in paragraph 6.2 of (the national court's> judgment if 
in the invitation itself no qualitative criteria are laid down in 
this regard (but reference is simply made to general conditions 
containing a general reservation such as that relied upon by the 
State in this case)? 

'. 
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3. May parties such as Beentjes in a civil action such as this rely 
on the provisions of Directive 71/305/EEC indicating the cases in 
which and the conditions under which a tenderer may be excluded 
from the tendering procedure on qualitative grounds, even if in 
the incorporation of those provisions of the directive in national 
legislation the contracting authority is given wider powers to 
refuse to award a contract than are permitted under the 
directive?" 

For the Court's information, the national court states that land 

consolidation is carried out by local committees appointed by the Provincial 

Executive of the province concerned, that in principle a local committee 

consists of no more than five members, that the State ensures observance of 

the obligations arising out of the measures of the local committee, that the 

local committee is bound to apply rules laid down by a Central Committee set 

up by Royal Decree whose members are appointed by the Crown, and that the 

local committee has no legal personality of its own. 

IV. Proceedings before the Court 

The order making the reference was received at the Court Registry on 3 

February 1987. 

Pursuant to Article 20 on the Protocol of the Statute of the Court of 

Justice of the EEC, written observations were submitted by the Commission of 

the European Communities, represented by its Legal Adviser Richard Wainwright 

and by Renf Barents, a member of its Legal Department, and by the Italian 

Government, represented by Pier Giorgio Ferri, Avvocato dello Stato. 

Upon hearing the Report of the Judge-Rapporteur and the views of the 

Advocate General the Court decided to assign the case to the Fourth Chamber 

and to open the oral proceedings without any preparatory inquiry. 

Report 31/87 
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V. su .. ary of the written observations subaitted to the Court 

1. The first question 

The Italian Government does not express any view on the first question, 

because it considers that it concerns a question of interpretation strictly 

limited to the implementation of the directive in the Netherlands legal 

system. 

The Commission takes the view that, contrary to what the Netherlands 

State maintained in the main proceedings, relying on a judgment delivered in 

1984 by the Hoge Raad ((Supreme Court>>, the first question must be answered 

in the affirmative. 

In reaching this conclusion, the Commission refers in the fi,rst place to 

the provisions of the Treaty concerning freedom of establishment and freedom 

to provide services, whose aim requires that the concept of the State should 

also cover organs which although they are not part of the administration are, 

as far as their composition and their functioning is concerned, totally 

dependent on the State both in organizational and in financial terms. 

Secondly, the Commission relies on the judgment of the Court of 24 

November 1982 in Case 249/81 (Commission v Ireland <<1982)) ECR 4005), in 

which the Court held that Ireland was responsible for measures contrary to 

Article 30 of the Treaty taken by a body governed by private l.aw but 

essentially controlled by the State. In the Commission's view this reasoning 

should also apply with regard to the provisions concerning freedom of 

establishment and freedom to provide services. 

Finally, the Commission lists a number of characteristics of the local 

committee which reveal that its link with the State is much closer than was 

the case in the above-mentioned judgment: the local committee is not a body 

governed by private law but has a legislative basis, its members are appointed 

by the Provincial Executive, it is totally dependent as regards its 
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functioning on the Central Committee appointed by the Crown, the contracts 

awarded by the local committee are financed by the public authorities and 

observance of its obligations is guaranteed by the State. 

The Commission therefore considers that a body which has the 

characteristics of the local land consolidation committee falls within the 

notion of the State for the purposes of Article 1 Cb> of the directive. 

2. The second question 

The Commission and the Italian Government argue that the second question 

put by the national court should be answered in the negative. 

The Italian Government stresses that verification of the contractor's 

suitability and assessment of the tender constitute two different, independent 

and successive operations. This is clear, in its view, from Article 20 of the 

directive, which provides that contracts are to be awarded "after the 

suitability of contractors ••• has been checked:. The suitability of the 

tenderer must therefore be assessed by a decision taken before that concerning 

the award of the contract in accordance with the criteria allowed under 

Article 29 of the directive. 

A tender procedure such as that in this case, where the unfavourable 

assessment of the tenderer was expressed after its tender had been accepted as 

the best, is not consistent with Article 20 of the directive, because the 

decision on suitability was not made before assessment of the tender. It is 

also incompatible with Article 29 of the directive, inasmuch as the contract 

was awarded on the basis of subjective criteria and not objective criteria, 

which alone are permitted under this article of the directive. 

As regards the criteria for qualitative selection, the Commission argues 

that where none of the references listed in Articles 25 and 26 of the 

directive are required in the notice of invitation to tender, a contractor 

cannot be excluded on the basis of considerations relating to his financial or 

economic means or his technical competence. As regards the criteria for the 

award of contracts, under Article 29 of the directive the contract must be 
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awarded to the tenderer who has submitted the lowest tender, unless it has 

been expressly indicated in the invitation to tender that the contract will be 

awarded to the most economically advantageous tender and the invitation to 

tender sets out the criteria for determining what constitutes such a tender. 

In the Commission's view it follows from the foregoing that where the 

invitation to tender merely refers to a general provision of rules on 

invitations to tender as regards the fixing of criteria for qualitative 

selection or criteria for the award of the contract, the contract must be 

awarded to the tenderer who has submitted the lowest tender if neither the 

invitation to tender nor the documents to which the invitation to tender 

refers contain statements regarding the references required for qualitative 

selection or the criteria for the award of the contract. 

3. The third question 

The Commission and the Italian Government are both of the opinion that 

the third question should be answered in the affirmative. 

The Italian Government observes that in order to decide whether the 

provisions of a directive produce effects upon which an individual may rely 

directly, it is necessary, as the Court has consistently held, to determine 

whether those provisions are precise and unconditional in their substance. The 

provisions of Directive 71/305 go beyond the mere harmonization of laws. By 

restricting the discretionary nature of decisions regarding participation in a 

tender procedure and ensuring their transparency, these provisions seek to 

give undertakings in the Community equal access to the activities in question 

without any overt or disguised discrimination. 

The Italian Government therefore concludes that the third question 

should be answered in the affirmative in so far as an individual relies on the 

above-mentioned provisions of Directive 71/305/EEC in order to protect his 

right to participate in a tender procedure, a right which has been denied to 

him under national rules which are not consistent .with the provisions of the 

directive. 
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- 9 -

The Commission states that it is clear from the judgment of 10 February 

1982 (Case 76/81, Transporoute <<1982>> ECR 417> that individuals may rely in 

the national courts on the provisions of the directive concerning the 

qualitative selection of tenderers and the award of public works contracts. 

/52/G.C. Rodriguez Iglesias, Judge-Rapporteur 
/FIN/ 
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effect of directives in relation to administrative authorities) 

/P3/ 
In Case 103/88, 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Tr1bunale 
Amministrativo Regionale per la lombardia [Regional Administrative Tribunal 
for lombardy] for a preliminary ruling in the proceedings before that court 
between 

Fratelli Costanzo S.p.A., a company incorporated under Ital1an law, whose 
registered office is at Misterbianco, 

and 

Comune di Milano [Municipality of Milan] 

on the interpretation of Article 29 (5) of Council Directive 71/305/EEC of 
26 July 1971 concerning the co·ordination of procedures for the award of 
public works contracts (Official Journal, English Special Edition 1971 
(II), p. 682) and the third paragraph of Article 189 of the EEC Treaty, 
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THE COURT, 

composed of 0. Due, President, R. Joliet and F. Gr4visse (Presidents of 
Chambers), Sir Gordon Slynn, G.F. Mancini, F.A. Schockweiler and J.C. 
Hoitinho de Almeida, Judges, 

Advocate General: C.O. lenz 

Registrar: H.A. RUhl, Principal Administrator, 

after considering the observations submitted on behalf of 

Fratelli Costanzo S.p.A., the plaintiff 1n the main proceedings, by 
L. Acquarone, H. Alt, F.P. Pugliese, H. Annoni and G. Ciampoli, 
Avvocati, in the written procedure and by L. Acquarone in the oral 
procedure, 

the Comune di Milano, the defendant in the main proceedings, by P. 
Marchese, C. Lopopolo and S. Ammendola, Avvocati, in the written 
procedure and by P. Marchese in the oral procedure, 

Ing. lodigiani S.p.A., the intervener in the main proceedings, by E. 
Zauli and G. Pericu, Avvocati, in the written procedure and by G. 
Pericu in the oral procedure, 

the Government of the Kingdom of Spain, by J. Conde de Saro and R. 
Silva de Lapuerta, acting as Agents, in the written procedure and by 
R. Silva de lapuerta, acting as Agent, in the oral procedure, 

Judgment 103/88 
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the Government of the Italian Republic, by Professor l. Ferrari 
Bravo, Head of the legal Department of the Ministry of Foreign 
Affairs, acting as Agent, assisted by I.M. Braguglia, Avvocato dello 
Stato, 

, the Commission of the European Communities, by G. Berard1s, a member 
of its legal Department, acting as Agent, in the written and oral 
procedures, 

having regard to the Report for the Hearing and further to the hearing on 7 
March 1989, 

after hearing the Opinion of the Advocate General delivered at the sitting 
on 25 April 1989, 

gives the following 

Judgment 

/P5/ 
1 By order of 16 December 1987, which was received at the 

Court Registry on 30 March 1988, the Tribonale Amministrativo 
Regionale per la lombardia referred to the Court for a 
preliminary ruling under Article 177 of the EEC Treaty a number 
of questions on the interpretation of Article 29 (5) of Council 
Directive 71/305/EEC of 26 July 1971 concerning the co­
ordination of procedures for the award of public works 
contracts (Official Journal, English Special Edition 1971 
(II),p. 682) and the third paragraph of Article 189 of the EEC 
Treaty. 
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2 The questions were raised in proceedings brought by 

3 

4 

Fratelli Costanzo S.p.A. (hereinafter referred to as 
"Costanzo!), the plaintiff in the main proceedings, for the 
annulment of a decision of the Giunta Municipale [Municipal 
Executive Board] of Milan eliminating the tender submitted by 
Costanzo from a tendering procedure for a public works contract 
and awarding the contract in question to Ing. Lodigiani S.p.A. 
(hereinafter: "Lodigiani!). 

Article 29 (5) of Council Directive 71/305/EEC provides 
as follows: 

"If, for a given contract, tenders are obviously 
abnormally low in relation to the transaction, the 
authority awarding contracts shall examine the details of 
the tenders before deciding to whom it will award the 
contract. The result of this examination shall be taken 
into account. 

For this purpose it shall request the tenderer to furnish 
the necessary explanations and, where appropriate, it 
shall indicate which parts it finds unacceptable. 

If the documents relating to the contract provide for its 
av~rd at the lowest price tendered, the authority 
awarding contracts must justify to the Advisory Committee 
set up by the Council Decision of 26 July 1971 the 
rejection of tenders which it considers to be too low.! 

Article 29 (5) of Directive 71/305 vas implemented in 
Italy by the third paragraph of Article 24 of Law No. 584 of 8 
August 1977 amending the procedures for the award of public 
works contracts in accordance with the directives of the 
European Economic Community (Gazzetta Ufficiale della 
Repubblica Italiana [Official Journal of the Italian Republic] 
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No. 232 of 26 August 1977, p. 6272). That provision is worded 
as follows: 

"If, for a given contract, tenders are abnormally low in 
relation to the transaction, the authority awarding the 
contract shall, after requesting the tenderer to furnish 
the necessary explanations and after indicating, where 
appropriate, which parts it considers unaccep~able, 
examine the deta n s of the tenders and may dis a 11 ow them 
if it takes the view that they are not valid; in that 
event, if the call for tenders provides that the lowest 

. tender price is the criterion for the award of the 
contract, the awarding authority is obliged to notify the 
rejection of the tenders, together with its reasons for 
doing so, to the Ministry of Public Works, which is 
responsible for forwarding the information to the 
Advisory Committee for Public Works Contracts of the 
European Economic Community within the period laid down 
by the first paragraph of Article 6 of this law.~ 

Subsequently, in 1987, the Italian Government adopted 
three decree laws in succession which provisionally amended the 
third paragraph of Article 24 of law No. 584 (Decree law No. 
206 of 25 May 1987, Gazzetta Ufficiale No. 120 of 26 May 1987, 
p. 5; Decree Law No. 302 of 27 July 1987, Gazzetta Ufficiale 
No. 174 of 28 July 1987, p. 3; and Decree.law No. 393 of 25 
September 1987, Gazzetta Uffi~iale No. 225 of 26 September 
1987' p. 3). 

The three decree laws each contain an Article 4 worded in 
identical terms, as follows: 

"In order to speed up the procedures for the award of 
public works contracts, for a period of two years from 
the date on which this decree enters into force tenders 
with a percentage discount greater than the average 
percentage divergence of the tenders admitted, increased 
by a percentage which must be stated in the call for 
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tenders, shall be considered abnormal for the purposes of 
the third paragraph of Article 24 of law No. 584 of 8 
August 1977 and shall be excluded from the tendering 
procedure.~ 

7 The decree laws lapsed because they were not converted 

8 

into laws within the period prescribed by the Italian 
constitution. However, a subsequent law provided that the 
effects of legal measures adopted pursuant to them were to 
remain valid (Article 1 (2) of Law No. 478 of 25 November 1987, 
Gazzetta Ufficiale No. 277 of 26 November 1987, p. 3). 

In preparation for the 1990 World Cup for football, to be 
held in Italy, the Comune di Milano issued a restricted ca 11 
for tenders for alteration work on a football stadtum. The 
criterion chosen for awarding the contract was that of the 
lowest price. 

9 The call for tenders stated that in accordance with 

10 

Article 4 of Decree Law No. 206 of 25 May 1987 tenders which 
exceeded the basic amount fixed for the price of the work by a 
percentage more than ten points below the average percentage by 
which the tenders admitted exceeded that amount would be 
considered anomalous and consequently eliminated. 

The tenders admitted to the procedure exceeded the basic 
amount fixed for the price of the work by an average of 19.48~·~. 

In accordance with the call for tenders any tender which did 
not exceed the basic amount by at least 9.48% was to be 
automatically eliminated. 

Judgment 103/88 
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11 The tender submitted by Costanzo was less than the basic 

12 

amount. Accordingly, on 6 October 1987 the Giunta Municipale, 
on the basis of Article 4 of Decree law No. 393 of 25 September 
1987, which in the meantime had replaced the decree law cited 
in the call for tenders, decided to exclude Costanzo's bid from 
the tendering procedure and to award the contract to lodigiani, 
which had submitted the lowest tender of those which fulfilled 
the condition set out in the call for tenders. 

Costanzo challenged that decision in proceedings before 
the Tribunale Anrninistrativo Regionale per la Lombardia, 
claiming inter alia that it was illegal on the ground that it 
was based on a decree law which was itself incompatible with 
Article 29 (5) of Council Directive 71/305. 

13 The national court therefore referred the following 
questions to the Court of Justice for a preliminary ruling: 

"A. Given that, under Article 189 of the EEC Treaty, the 
provisions contained in a directive may relate to the 
'result to be achieved,: (hereinafter referred to as 
'provisions as to results_:) or else be concerned with the 
'form and methods,: required to achieve a given result 
(hereinafter referred to as 'provisions as to form and 
methods,:), is the rule contained in Article 29 (5) of 
Council Directive 71/305/EEC of 26 July 1971 (where it 
provides that - should a tender be obviously abnormally 
low - the authority must 'examine the details,: of the 
tender and request the tende.rer to furnhh the necessary 
explanations, indicating where appropriate which parts it 
finds unacceptable) a 'provision as to results_: and 
therefore of such a nature that the Italian Republic was 
obliged to 'transpose,: it without any amendment of 
substance (as indeed it did, by the third paragraph of 
Article 24 of law No. 584 of 8 August 1977) or is it a 
'provision as to form and methods,:, with the result that 
the Italian Republic could derogate from it by providing 
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that where a tender is abnormally low the tenderer must 
automatically be eliminated from the tendering procedure, 
without any 'examination of the details~ and without any 
request to the tenderer to furnish 'explanations~ for the 
'abnormal tender~? 

B. If the reply to Question (A) is negative (in the sense 
that Article 29 (5) of Council Directive 71/305/EEC is to 
be held to be a 'provision as to form and methods~): 

8.1 Did the Italian Republic (after "transposing" the 
aforesaid provision by way of law No. 577 of 5 August 
1977 without introducing any amendment of substance 
regarding the procedure to be followed in cases where a 
tender is abnormally low) retain the power to amend the 
domestic implementing provision? In particular, could 
Article 4 of Decree law No. 206 of 25 May 1987, Decree 
law No. 302 of 27 July 1987 and Decree law No. 393 of 25 
September 1987 (whose wording is identical) amend Article 
24 of law No. 584 of 8 August 1977? 

8.2 Could the (identically worded) Articles 4 of the decree 
laws mentioned above amend Article 29 (5) of Council 
Directive 71/305/EEC, as implemented by law No. 584 of 
5 April 1977, without stating adequate reasons therefor, 
regard being had to the fact that a statement of 
reasons - which is necessary for Community legislation 
(cf. Article 190 of the EEC Treaty) - appears also to be 
necessary for domestic legislation introduced to give 
effect to Community provisions (which is therefore 'sub­
primary~ legislation and, in the absence of indication to 
the contrary, must also be subject to the rule which 
requires 'primary~ legislation to state reasons)? 

C. Is there, in any event, a conflict between Article 29 (5) 
of Council Directive 71/305/EEC and the following 
provisions: 

Judgment 103/88 

(a) the third paragraph of Article 24 of law No. 584 of 
8 August 1977 (which refers to 'abnormally low~ 
tenders, whereas the directive is concerned with 
tenders which are 'obviously~ abnormally low and 
provides for examination of the details only in 
cases of 'obvious~ abnormality); 
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(b) Article 4 of Decree laws Nos. 206 of 25 May 1987, 
302 of 27 July 1987 and 393 of 25 September 1987 
(which make no allowance for preliminary 
examination of the details or a request for 
clarification to the party concerned, contrary to 
Article 29 (5) of the directive; furthermore, the 
decree laws mentioned above do n21 refer to 
'obviously~ abnormal tenders and to that extent 
appear to be invalid, as does Law No. 584 of 8 
August 1977)? 

If the Court of Justice rules that the aforesaid Italian 
legislative provisions conflict with Article 29 (5) of 
Council Directive 71/305/EEC, was the municipal authority 
empowered, or obliged, to disregard the domestic 
provisions which conflicted with the aforesaid Community 
provision (consulting the central authorities if 
necessary), or does that power or obligation vest solely 
in the national courts?~ 

Reference is made to the Report for the Hearing for a 
fuller account of the facts of the case before the national 
court, the applicable legislation, the course of the procedure, 
and the written observations submitted to the Court, which are 
mentioned or discussed hereinafter only in so far as is 
necessary for the reasoning of the Court. 

The second part of the third question and the first question 

15 In the second part of the third question the Tribunale 
Amministrativo Regionale seeks in essence to establish whether 
Article 29 (5) of Council Directive 71/305 prohibits Member 
States from introducing provisions which require the automatic 
exclusion from procedures for the award of public works 
contracts of certain tenders determined according to a 
mathematical criterion, instead of obliging the awarding 
authority to apply the examination procedure laid down in the 
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directive, giving the tenderer an opportunity to furnish 
explanations. In its first question it asks whether the Member 
States may, when implementing Council Directive 71/305, depart 
to any material extent from Article 29 (5) thereof. 

16 With regard to the second part of the third question it 
should be noted that Article 29 (5) of Directive 71/305 
requires the awarding authority to examine the details of 
tenders which are obviously abnormally low, and for that 
purpose obliges the authority to request the tenderer to 
furnish the necessary explanations. Article 29 (5) further 
requires the awarding authority, where appropriate, to indicate 
which parts of those explanations it finds unacceptable. 
Finally, if the criterion adopted for the award of the contract 
is the lowest price tendered, the awarding authority must 
justify to the Advisory Committee set up by the Council 
Decision of 26 July 1971 (Official Journal, English Special 
Edition 1971 (II), p. 693) the rejection of tenders which it 
considers to be too low. 

17 The Comune di Milano and the Italian Government maintain 
that it is in keeping with the aim of Article 29 (5) to replace 
the examination procedure which it envisages, giving the 
tenderer an opportunity to state its views, with a mathematical 
criterion .for exclusion. They point out that the aim of that 
provision is, as the Court ruled in its judgment of 10 February 
1982 in Case 76/81 (Transooroyte v Minister of Public Works 
[1982] ECR 417, at p. 428), to protect t~nderers against 
arbitrariness on the part of the authorjty awarding the 
contract. A mathematical criterion ~or exclus;ion affords an 
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absolute safeguard. It has the further advantage of being 
faster in its application than the procedure laid down by the 
directive. 

That argument cannot be upheld. A mathematical criterion 
for exclusion deprives tenderers who have submitted 
exceptionally low tenders of the opportunity of demonstrating 
that those tenders are genuine ones. The application of such a 
criterion is contrary to the aim of Directive 71/305, namely to 
promote the development of effective competition in the field 
of public contracts. 

19 The answer to the second part of the third question must 

20 

therefore be that Article 29 (5) of Council Directive 71/305 
prohibits Member States from introducing provisions which 
require the aut9matic exclusion from procedures for the award 
of public works contracts of certain tenders determined 
according to a mathematical criterion, instead of obliging the 
awarding authority to apply the examination procedure laid down 
in the directive, giving the tenderer an opportunity to furnish 
explanations. 

With regard to the first question, it should be observed 
that it was in order to enable tenderers submitting 
exceptionally low tenders to demonstrate that those tenders are 
genuine ones that the Council, in Article 29 (5) of Directive 
71/305, laid down a precise, detailed procedure for the 
examination of tenders which appear to be abnormally low. That 
aim would be jeopardized if Member States were able, when 
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implementing Article 29 (5) of the directive, to depart from it 
to any material extent. 

21 The answer to the first question must therefore be that 
when implementing Council Directive 71/305 Member States may 
not depart to any material extent from the provisions of 
Article 29 (5) thereof. 

The second question 

22 In its second question the national court asks whether, after 
implementing Article 29 (5) of Council Directive 71/305 without 
departing from it to any material extent, Member States may 
subsequently amend the domestic implementing provision, and if 
so whether they must give reasons for doing so. 

23 

24 

25 

The national court raised this question only in the event 
that the answer to the first question should be that Member 
States could, when implementing Article 29 (5) of Directive 
71/305, depart materially from it. 

In the light of the answer given to the first question 
the second question is devoid of purpose. 

The first part of the third question 

In the first part of its third question the national 
court seeks to establish whether Article 29 (5) of Council 
Directive 71/305 allows Member States to require the 

' 
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examination of tenders whenever they appear to be abnormally 
low, and not only when they are obviously abnormally low. 

The examination procedure must be applied whenever the 
awarding authority is contemplating the eliminat1on of tenders 
because they are abnormally low in relation to the transaction. 
Consequently, whatever the threshold for the commencement of 
that procedure may be, tenderers can be sure that they will not 
be disqualified from the award of the contract without first 
having the opportunity of furnishing explanations regarding the 
genuine nature of their tenders. 

27 It follows that the answer to be given to the first part 

28 

29 

of the third question is that Article 29 (5) of Council 
Directive 71/305 allows Member States to require that tenders 
be examined when those tenders appear to be abnormally low, and 
not only when they are obviously abnormally low. 

The fourth question 

In the fourth question the national court asks whether 
administrative authorities, including municipal authorities, 
are under the same obligation as a national court to apply the 
provisions of Article 29 (5) of Council Directive 71/305 and to 
refrain from applying provisions of national law which conflict 
with them. 

In its judgments of 19 January 1982 in Case 8/81 (Becker 
v Finanzamt MUnster·Innenstadt [1982] ECR 53, at p. 71) and 26 
February 1986 in Case 152/84 (Marshall v Southamoton and South· 
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West Hampshire Area Health Authority [1986] ECR 723, at p.748) 
the Court held that wherever the provisions of a directive 
appear, as far as their subject-matter is concerned, to be 
unconditional and sufficiently precise, those provisions may be 
relied upon by an individual against the State where that State 
has failed to implement the directive in national law by the 
end of the period prescribed or where it bas failed to 
implement the directive correctly. 

It is important to note that the reason for which an 
individual may, in the circumstances described above, rely on 
the provisions of a directive in proceedings before the 
national courts is that the obligations arising under those 
provisions are binding upon all the authorities of the Member 
States. 

31 It would, moreover, be contradictory to rule that an 
individual may rely upon the provisions of a directive which 
fulfil the conditions defined above in proceedings before the 
national courts seeking an order against the administrative 
authorities, and yet to hold that those authorities are under 
no obligation to apply the provisions of the directive and 
refrain from applying provisions of national law which conflict 
with them. It follows that when the conditions under which the 
Court has held that individuals may rely on the provisions of a 
directive before the national courts are met, all organs ot 
the administration, including decentralized authorities such as 
municipalities, are obliged to apply those provisions. 
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With specific regard to Article 29 (5) of Directive 
71/305, it is apparent from the discussion of the first 
question that it is unconditional and sufficiently precise to 
be relied upon by an individual against the State. An 
individual may therefore plead that provision before the 
national courts and, as is clear from the foregoing, all organs 
of the administration, including decentralized authorities such 
as municipalities, are obliged to apply it. 

The answer to the fourth question must therefore be that 
administrative authorities, including municipal authorities, 
are under the same obligation as a national court to apply the 
provisions of Article 29 (5) of Council Directive 71/305/EEC 
and to refrain from applying provisions of national law which 
conflict with them. 

/P6/ 
Costs 

The costs incurred by the Spanish Government, the Italian 
Government and the Commission of the European Communities, 
which have submitted observations to the Court, are not 
recoverable. As these proceedings are, in so far as the 
parties to the main proceedings are concerned, in the nature of 
a step in the action before the national court, the decision on 
costs is a matter for that court. 

/P3/ 
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On those grounds, 

THE COURT, 

in answer to the questions referred to it by the Tribunale 
Amministrativo Regionale per la Lombardia by order of 16 
December 1987, hereby rules: 

(1) Article 29 (5) of Council Directive 71/305 prohibits 
Me.ber States from introducing provisions which require 
the auta.atic exclusion from procedures for the award of 
public works contracts of certain tenders deten~ined 
according to a mathematical criterion, instead of 
obliging the awarding authority to apply the exa.ination 
procedure laid down in the directive, giving the tenderer 
an opportunity to furnish explanations. 

(2) When implementing Council Directive 71/305/EEC, Member 
states may not depart to any material extent from the 
provisions of Article 29 (5) thereof. 

(3) Article 29 (5) of Council Directive 71/305 allows Member 
States to require that tenders be examined when those 
tenders appear to be abnormally low, and not only when 
they are obviously abnormally low. 

(4) , Administrative authorities, including municipal 
authorities, are under the same obligation as a national 
court to apply the provisions of Article 29 (5) of 
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Council Directive 71/305/EEC and to refrain froll applying 
provisions of national law which conflict with th•. 

/Sl/Due, Joliet, Grevisse, Slynn, Mancini, Schockweiler, Moitinho de 

Almeida 

Delivered in open court in Luxembourg on 22 June 1989. 

/52/J.-G. Giraud, Registrar - 0. Due, President 

/FIN 
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* Language of the case: Italian 

• 
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/ICOR/Report for the Hearing - Case 103/88 

/P2/ 

Beoort for the Hearing 
* in Case 103/88 

I - Facts and procedure 

A. Facts and legislative framework 

This case concerns the manner in which Italy has transposed into 
national law Article 29 (5) of Council Directive 71/305/EEC of 26 July 1971 
concerning the co-ordination of procedures for the award of public works 
contracts (Official Journal, English Special Edition 1971 (II), p. 682). 

Article 29 (5) is worded as follows: 

If, for a given contract, tenders are obviously abnormally low in 
relation to the transaction, the authority awarding contracts shall 
examine the details of the tenders before deciding to whom it will 
award the contract. The result of this examination shall be taken 
into account. 

For this purpose it shall request the tenderer to furnish the 
necessary explanations and, where appropriate, it shall indicate 
which parts it finds unacceptable. 

If the documents relating to the contract provide for its award at 
the lowest price tendered, the authority awarding contracts must 
justify to the Advisory Committee set up by the Council Decision of 
26 July 1971 the rejection of tenders which it considers to be too 
low. 

Article 29 (5) of the directive was initially implemented in Italian 
law by the third paragraph of Article 24 of Law No. 584 of 8 August 1977 
amending the procedures for the award of public works contracts in 
accordance with the directives of the European Economic Community (Gazzetta 
Ufficiale della Bepubblica Italiana [Official Journal of the Italian 
Republic] No. 232 of 26 August 1977, p. 6272). That provision is 
formulated as follows: 
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If, for a given contract, tenders are abnormally low in relation to 
the transaction, the authority awarding the contract shall, after 
requesting the tenderer to furnish the necessary explanations and 
indicating, where appropriate, which parts it considers unacceptable, 
examine the details of the tenders and may disallow them if it takes 
the view that they are not valid; in that event, ~f the call for 
tenders provides that the lowest tender price is the criterion for 
the award of the contract, the awarding authority is obliged to 
notify the rejection of the tenders, together with its reasons for 
doing so, to the Ministry of Public Works, which is responsible for 
forwarding the information to the Advisory Committee for Public Works 
Contracts of the European Economic Community within the period laid 
down by the first paragraph of Article 6 of this law. 

Subsequently, in 1987, the Italian Government adopted three decree 
laws in succession which provisionally amended the third paragraph of 
Article 24 of law No. 584 (Decree law No. 206 of 25 May 1987, GURI No. 120 
of 26 May 1987, p. 5; Decree law No. 302 of 27 July 1987, GURI No. 174 of 
28 July 1987, p. 3; Decree law No. 393 of 25 September 1987, GURI No. 225 
of 26 September 1987, p. 3). 

The three decree laws each contain an Article 4 worded in identical 
terms, as follows: 

In order to speed up the procedures for the award of public works 
contracts, for a period of two years from the date on which this 
decree enters into force tenders with a percentage discount greater 
than the average percentage divergence of the tenders admitted, 
increased by a percentage which must be stated in the call for 
tenders, shall be considered abnormal for the purposes of the third 
paragraph of Article 24 of law No. 584 of 8 August 1977 and shall bt 
excluded from the tendering procedure. 

The decree laws lapsed because they were not converted into laws 
within the period prescribed by the Italian constitution. However, a 
subsequent law provided that the effects of legal'measu~s adopted pursuant 
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to them were to remain valid (Article 1 (2) of Law No. 478 of 25 November 
1987, GURI No. 277 of 26 November 1987, p. 3). 

The task of organizing the 1990 World Cup for football was entrusted 
to the Italian football league. Milan is one of the municipalities on 
whose territory the championship will be held. 

In anticipation of that event, the Municipal Council [Consiglio 
Communale] of Milan decided on 21 July 1987 to carry out work to extend, 
modernize and roof the "G. Meazza Stadium~ for a basic amount of 
Lit 82 043 643 386. 

It was decided that the tendering procedure for the work should take 
the form of a restricted invitation to tender. The criterion chosen for 
awarding the contract was the one set out in indent (a) (2) of Article 24 
of the above-mentioned Law No. 584 of 8 August 1977, namely the tender 
showing the greatest discount from the baste amount. 

The Municipal Council further decided that: "in accordance with 
Article 4 of Decree Law No. 206 of 25 May 1987, tenders which offer a 
percentage discount greater than the average percentage divergence of the 
tenders admitted plus ten percentage points will be considered anomalous 
and consequently eliminated~. 

lastly, the deliberations of the Municipal Council show that the 
Italian State was financing the·work to the extent of lit 43 000 000 000, 
on condition that the work was carried out between 15 October 1987 and 31 
October 1989. 

The call for tenders was published on 3 August 1987 (GURI, Public 
Notices Issue No. 179, p. 25). The notice set out the various rules 
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adopted by the Municipal Council, in particular the clause whereby abnormal 
tenders were to be automatically excluded. 

The undertakings admitted to the tendering procedure submitted 
tenders on average 19.48% higher than the basic amount fixed for the value 
of the work. In accordance with the call for tenders, any tender which did 
not exceed the basic amount for the work by at least 9.48% (that is, the 
average margin - 19.48% - minus 10%) was to be automatically excluded. 

Fratelli Costanzo S.p.A. (hereinafter referred to as .. Costanzo~), the 
plaintiff in the main proceedings, is a member of a consortium of several 
Italian undertakings and one Spanish undertaking which took part in the 
tendering procedure. The tender submitted by the consortium was 2.161 
lower than the basic amount fixed for the work. All the other tenders 
submitted were, in varying degrees, higher than that amount. 

By a decision of 6 October 1987 the Municipal Executive Board [Giunta 
Municipale] of Milan disqualified the tender submitted by the consortium of 
which Costanzo is a member. The decision to disqualify it was based on 
Article 4 of Decree Law No. 393 of 25 September 1987, which in the meantime 
had replaced Decree Law No. 206 of 25 May 1987, to which the call for 
tenders refers. By virtue of Article 4 of Decree Law No. 393 the tender 
was considered to be abnormally low within the meaning of Article 24 of Law 
No. 584 of 8 August 1977, and was automatically excluded from the tendering 
procedure. 

By the same decision, ·the Municipal Executive Board awarded the 
contract to a consortium of undertakings which includes lng. Lodigiani 
S.p.A. (hereinafter referred to as "Lodigiani"). The t~nder received from 
that consortium exceeded the set figure by 9.85%. It therefore satisfied 
the condition that it should be at least 9.48% higher than the basic amount 
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(the average margin of 19.48%, minus 10%) and was thus the lowest tender of 
those which fulfilled that condition. 

The Municipal Council of Milan ratified the decision of the Municipal 
Executive Board on 26 October 1987. 

Costanzo challenged the dechions of tlhe Municipal Executive Board 
and the Municipal Council in proceedings before the Tribunale 
Amministrativo Regionale per la lombardia. It claimed inter alia that the 
contested decisions were illegal on the grounds that they were based on a 

I 

decree law which was incompatible with Article 29 (5) of Council Directive 
71/305. The decree law could not provide for the automatic exclusion of 
tenders considered abnormally low because the Council directive allows such 
expulsion only after the parties concerned have been heard. 

lodigiani intervened in the dispute to uphold the validity of the 
contested decisions. 

After the proceedings had commenced Italy adopted a law which 
introduces on a permanent basis a rule comparable to the one which the 
decree laws had established for two years. The new legislation provides 
for the automatic exclusion of tenders "with a percentage discount greater 
than the average percentage divergence of the tenders accepted, increased 
by a percentage figure of not less than 51, which must be stated in the 
call for tenders! (law No. 67 of 11 March 1988, GURI Ordinary Supplement of 
14 March 1988, p. 26). 

B. The questions referred to the Court 

The Tribunale Amministrativo Regionale per la Lombardia, by order of 
16 December 1987, stayed the proceedings and submitted the following 
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questions to the Court of Justice for a preliminary ruling under Article 
177 of the EEC Treaty: 

A. Given that, under Article 189 of the EEC Treaty, the provisions 
contained in a directive may relate to the .. result to be 
achieved~ (hereinafter referred to as 11 provisions as to 
results~} or else be concerned with the 11 form and methods~ 
required to achieve a given result (hereinafter referred to as 
"provisions as to form and methods~}, is the rule contained in 
Article 29 (5} of Council Directive 71/305/EEC of 26 July 1971 
(where it provides that - should a tender be obviously 
abnormally low - the authority must "examine the details~ of 
the tender and request the tenderer to furnish the necessary 
explanations, indicating where appropriate which parts it finds 
unacceptable} a "provision as to results_: and therefore of such 
a nature that the Italian Republic was obliged to "transpose,: 
it without any amendment of substance (as indeed it did, by the 
third paragraph of Article 24 (3} of law No. 584 of 8 August 
1977} or is it a "provision as to form and methods~, with the 
result that the Italian Republic could derogate from it by 
providing that where a tender is abnormally low the tenderer 
must aytomaticallv be eliminated from the tendering procedure, 
without any "examination of the details~ and without any 
request to the tenderer to furnish .. explanations: for the 
"abnormal tender~? 

B. If the reply to Question (A) is negative (in the sense that 
Article 29 (5} of Council Directive 71/305/EEC is held to be a 
"provision as to form and methods.:}: 

8.1 Did the Italian Republic (after "transposing~ the aforesaid 
provision by way of law No. 577 of 8 August 1977 without 
introducing any amendment of substance regarding the procedure 
to be followed in cases where a tender is abnormally low) 
retain the power to amend the domestic implementing provision' 
In particular, could Article 4 of Decree law No. 206 of 25 M~y 
1987, Decree law No. 302 of 27 July 1987 and Decree law No. 3~3 
of 25 September 1987 (whose wording is identical) amend 
Article 24 of law No. 584 of 8 August 1977? 

8.2 Could the (identically worded} Articles 4 of the decree laws 
mentioned above amend Article 29 (5} of Council Directive 
71/305/EEC, as implemented by law No. 584 of. 5 April 1977, 
without stating adequate reasons therefor, fegard being had to 
the fact that a statement of reasons - which is necessary for 

Report 103/88 



- 7 -

Community legislation (cf. Article 190 of the EEC Treaty) -
appears also to be necessary for domestic legislation 
introduced to give effect to Community provisions (which is 
therefore "sub-primary~ legislation and, in the absence of 
indication to the contrary, must also be subject to the rule 
which requires "primary~ legislation to state reasons)? 

C Is there, in any event, a conflict between Article 29 (5) of 
Council Directive 71/305/EEC and the following provisions: 

(a) The third paragraph of Article 24 of law No. 584 of 8 
August 1977 (which refers to "abnormally low~ tenders, 
whereas the directive is concerned with tenders which are 
"obviously,: abnormally low and provides for examination 
of the details only in cases of "obvious~ abnormality); 

(b) Article 4 of Decree laws Nos. 206 of 25 May 1987, 302 of 
27 July 1987 and 393 of 25 September 1987 (which make no 
allowance for preliminary examination of the details or a 
request for clarification to the party concerned, 
contrary to Article 29 (5) of the directive; furthermore, 
the decree laws mentioned above do not refer to 
"obviously.:'_ abnormal tenders and to that extent appear to 
be invalid, as does law No. 584 of 8 August 1977)? 

D If the Court of Justice rules that the aforesaid Italian 
legislative provisions conflict with Article 29 (5) of Council 
Directive 71/305/EEC, was the municipal authority empowered, or 
obliged, to disregard the domestic provisions which conflicted 
with the aforesaid Community provision (consulting the central 
authorities if necessary), or does that power or obligation 
vest solely in the national courts? 

C. Procedure before the Coyrt 

The order of the Tribunale Amministrativo Regionale per la lombardia 
was lodged at the Court Registry on 30 March 1988. 

In accordance with Article 20 of the Protocol on the Statute of the 
Court of Justice of the EEC, written observations were submitted on 6 June 
1988 by the Comune di Milano, the defendant in the main proceedings, 
represented by P. Marchese, C. lopopolo and S. Ammendola, Avvocati, on 8 
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July 1988 by the Government of the Kingdom of Spain, represented by J. 
Conde de Saro and R. Silva de Lapuerta, acting as Agents, on 11 July 1988 
by the Co11111ission of the European Communities, represented by G. Berardis, 
a member of its Legal Department, acting as Agent, on 15 July 1988 by 
Lodigiani, represented by E. Zauli and G. Pericu, Avvocati, on 20 July 1988 
by Costanzo, the plaintiff in the main proceedings, represented by L. 
Acquarone, M. Ali, F.P. Pugliese, M. Annon1 and G. Ciampoli, Avvocati, and 
on 21 July 1988 by the Government of the Italian Republic, represented by 
Professor L. Ferrari Bravo, head of the legal Department of the Ministry of 
Foreign Affairs, assisted by I.M. Braguglia, Avvocato dello Stato. 

Upon hearing the report of the Judge-Rapporteur and the views of the 
Advocate General the Court decided to open the oral procedure without any 
preparatory inquiry. 

II - Written observations submitted to the Court 

first gyestion; obligation to transoose Article 29 (5) of Directive 
71/305 without anv amendment of sybstance 

According to Costanzo, Article 29 (5) of Directive 71/305 seeks to 
reconcile two aims: first, that of protecting the awarding authority 
against tenderers who may, either in error or in bad faith, have submitted 
inordinately low tenders, and secondly that of enabling exceptionally 
competitive tenderers to demonstrate that their tender is genuine. The use 
of an automatic exclusion criterion does not take the second consideration 
into account. Observance of the aims of Article 29 (5) of Directive 71/305 
requires that the national procedure for eliminating abnormally low tenders 
should include all the stages laid down in that article. 
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The Comyne di Milano points out that a directive is binding upon the 
Member States only as to the result to be achieved. A directive is 
therefore validly implemented when national legislation ensures achievement 
of the aims which that directive pursues. In this case, Article 29 (5) of 
the directive is designed to ensure that abnormall~ low tenders are 
eliminated by way of a procedure offering guarantees of objectivity. It is 
sufficient for the national legislation implementing that provision to give 
effect to that aim, without necessarily having to incorporate all the 
procedural phases envisaged by the Community provision. 

Lodigiani emphasizes that the issue in this case is not whether or 
not Italy has failed to fulfil its obligations in the implementation of 
Article 29 (5) of the directive. Rather than inquiring into the margin of 
discretion which that article leaves to Member States, it should therefore 
be determined whether it fulfils the requisite conditions enabling 
individuals to rely on it in proceedings before the national courts. 
lodigiani adduces three reasons which militate against the view that 
Article 29 (5) of the directive has direct effect. First, it is not a 
measure conferring rights or imposing obligations on individuals, but 
rather a procedural rule. Secondly, it is not a rule which can be removed 
from its context and applied in isolation, which is the condition required 
by the Court in its judgment of 19 January 1982 in Case 8/81 (Becker v 
Fjnanzamt MOnster Innenstadt [1982] ECR 53) before a directive may be held 
to have direct effect. Lastly, the Court has held provisions in directives 
to have direct effect only where such recognition operated in favour of 
individuals. In this case, however, lodigiani, the successful tenderer, 
has already undertaken considerable investment in view of the urgency of 
the work. Its interests would be seriously affected if the contract were 
subsequently withdrawn from it by virtue of the direct effect of the 
Community provision in question. 
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The Italian Government takes the view that in the case of directives 
no useful purpose is served by distinguishing between "provisions as to 
results~ and "provisions as to form and methods:. In general, the case-law 
of the Court shows that the implementation of a directive does not call for 
strict, verbatim reproduction of the text in national law. It is enough 
that it is applied with sufficient clarity and accuracy to enable 
individuals, where the need arises, to avail themselves of the rights which 
it confers on them in proceed1ngs before the national courts. It is by 
reference to that general criterion that the Court should, in reply to the 
third question, rule on the question whether Italian legislation is 
compatible with Article 29 (5) of the directive. 

The Soanish Government maintains that the careful enumeration in 
Article 29 (5) of the directive of the various stages in the procedure for 
eliminating abnormally low tenders means that the national procedure must 
include all those stages, failing which it is incompatible with the 
Community provision. It points out that in its judgment of 10 February 
1982 in Case 76/81 (Transporoyte v Minister of Public Works [1982] ECR 417) 
the Court held that national legislation which does not require the 
awarding authority to request a tenderer to supply explanations for a 
tender which appears abnormally low is incompatible with Article 29 (5) of 
the directive. 

The Commission points out that it would have been more logical to ask 
the third question first, on the issue whether Italian legislation is 
compatible with Article 29 (5) of the directive, and then to turn to the 
first question. That first question, although it focuses on the 
obligations of the Member States to which the directive is addressed, in 
fact raises the direct effect of the Community provision in dispute. To 
ask whether a provision contained in a directiv~ is sufficiently clear, 
precise and unconditional to'be relied on by an individual in court 
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proceedings is essentially the same as asking whether the Member States to 
which the directive is addressed are required to implement it without any 
amendment of substance. In this case, Article 29 (5) of the directive is 
sufficiently unconditional and precise to have direct effect. The 
Transporoute judgment of 10 February 1982 (cited above) also confirms that 
Member States do not enjoy any margin of discretion when implementing that 
provision. 

Second guestion: the power of a Member State to amend the legislation 
by wMch ;t has implemented a directive. and the obligation to give 
reasons for such an amendment 

In answer to the question whether, subsequent to the adoption of Law 
No. 584 of 8 August 1977 by which it implemented Article 29 {5) of the 
directive, the Italian Government was entitled to amend that legislation, 
Costanzo, the Comune di Milano, lodigiani and the Italian Government 
maintain that a Member State may always amend legislation by which it has 
transposed a directive, on condition that the new legislation represents 
proper implementation of that directive. The Spanish Government does not 
deal with the question. The Commission takes the view that it is not 
necessary to answer the question since it was raised only on the hypothesis 
- which it considers incorrect - that Article 29 (5) of the directive does 
not have direct effect. 

As regards the obligation on the part of the Member State to give 
reasons for a measure amending earlier provisions which implement a 
directive, Costanzo argues that this part of the second question is 
redundant since, according to its suggested reply to the first part of the 
question, a Member State is always entitled to amend its legislation 
provided that the new legislation implements the directive correctly. 
Lodigiani and the Italian Government contend that the Court has no power to 
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answer this part of the question, on the grounds that the provisions 
implementing a directive are national provisions whose validity can be 
appraised only by reference to the national legal system. The Comune di 
Milano and the Soan1sh Government do not deal with the matter. The 
Commission maintains that there is no reason to answer the question since 
it was raised only on the hypothesis that Article 29 (5) of the directive 
does not have direct effect, which is not the case. 

Third gyestion: compatibility of Italian legislation with Article 29 
(5) of Directive 71/305 

The first point is whether the third paragraph of Article 24 of Law 
No. 584 of 8 August 1977, which provides for the examination of tenders 
which are abnormally low, is compatible with Article 29 (5) of the 
directive, which requires examination only of tenders which are obviously 
abnormally low. 

Costanzo, Lodigiani and the Commission take the view that the 
national provision is compatible with the directive. The discrepancy noted 
by the national court is merely one of terminology. The directive requires 
the examination procedure to be commenced only when there are concrete 
indications that the tender is abnormally low. The national provision 
satisfies that requirement by making the commencement of the procedure 
subject to the condition that the tender must appear abnormally low. 

The Comune di Milano contends that the national prov1s1on ts 
compatible with the directive, while the Spanish Government is of the 
opinion that it is not. They do not, however, set out any particular 
arguments on the subject. 
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The Italian Government considers the first part of the third question 
to be inadmissible because the contested decision is not based on Article 
24 of law No. 584 of 8 August 1977 but on Article 4 of Decree law No. 393 
of 25 September 1987. It claims.that it is therefore unnecessary, for the 
purpose of settling the dispute before the national court, to establish 
whether the law of 1977 is compatible with the directive. 

The second point is whether Article 4 of Decree laws Nos. 206, 302 
and 393 are compatible with Article 29 (5) of the directive. 

Costanzo observes that Article 4 of the decree laws includes none of 
the stages of the procedure laid down by Article 29 (5} of the directive 
giving the tenderer an opportunity to state its views. The article thus 
disregards one of the aims of Article 29 (5), namely to enable the most 
competitive tenderers to demonstrate that their tenders are genuine. The 
ninth recital in the preamble to Directive 71/305 explicitly stresses the 
need for effective competition in the field of public works contracts. 
Article 4 of the decree laws jeopardizes the attainment of that aim of the 
directive and is thus incompatible with it. 

The Comune di Milano takes the view that the procedure laid down by 
Article 29 (5) of the directive is defective because it compels the 
awarding authority to undertake complex verification for which it is not 
equipped. It is also the cause of considerable delay. A mathematical 
criterion for elimination such as the one contained in the Italian 
legislation, on the other hand, offers the two-fold advantage of absolute 
objectivity and speed of application. The Italian legislation therefore 
implements Article 29 (5) correctly, since 1t ensures impartial treatment 
of tenderers, more efficiently than the Community provision itself. 
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Lodigiani argues that it is pointless to inquire into the 
compatibility of Article 4 of the decree laws with Article 29 (5) of the 
directive because the reply to be given to the first question shows that 
the Community provision does not have direct effect. Nevertheless, 
Lodigiani submits that the decree laws are compatible with the directive. 
In Article 29 (5), the directive merely outlines a possible model for the 
elimination procedure and does not compel the Member States to incorporate 
it in national law without any amendments. Only a regulation could have 
imposed such a uniform procedure in all Member States, but Article 57 (2) 
of the EEC Treaty, on which Directive 71/305 is based, provides expressly 
for the adoption of a directive and not a regulation. The Council was 
therefore authorized only to co-ordinate national procedure~ not to make 
them uniform. It follows that those procedures are compatible with the 
directive if, as in this case, they are appropriate for the attainment of 
its aim. 

The Italian Government concedes that it is necessary to safeguard the 
rights of tenderers by means of procedural guarantees wherever the system 
for eliminating abnormally low tenders allows the awarding authority a 
broad margin of discretion. However, when, as in this case, tenders are 
eliminated by reference to a mathematical criterion that criterion is 
sufficient to preclude any arbitrary dealings, and it is therefore 
pointless to add provision for an examination procedure allowing the 
tenderer to state its views. The Italian Government concludes that Article 
4 of the decree laws, which lays down that mathematical criterion, is 
compatible with Article 29 (5) of the directive. It is in conformity with 
the aim of Article 29 (5), which, as the Court held in the Transooroyte 
judgment (cited above), is to "protect tenderers against arbitrariness on 
the part of the authority awarding contracts~. 
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The Spanish Government considers that Article 4 of the contested 
decree laws is incompatible with Article 29 {5) of the directive because it 
does not reproduce all the procedural stages envisaged by the Community 
provision. The protection of tenderers' rights demands that the Community 
procedure should be incorporated in its entirety into national law. 

The Commission also takes the view that national legislation which, 
in laying down the procedure for eliminating abnormally low tenders, does 
not make provision for all the stages set out in Article 29 (5) of the 
directive is incompatible with that article. It bases that assertion on 
the TransporoYte judgment (cited above), in which the Court found national 
legislation to be incompatible with the directive on the ground that it did 
not compel the awarding authority to ask the tenderer to explain a tender 
which appeared abnormally low. 

Fourth gru_tion: obligation on the part of the na.tiQ.nal authorities 
to refrain from aoplying a oroyision of national Jaw ~~h_ii 
incompatible with a directive having direct effect 

In the opinion of Costanzo, individuals must be entitled to avail 
themselves of the provisions of a directive having direct effect in 
dealings with the national administrative authorities. The direct effect 
of such provisions is binding on all State institutions, including 
administrative bodies. 

The Comune di Milano takes the view that directives impose 
obligations only on the Member States, which must ensure that they are 
implemented. The national administrative authorities are required to apply 
only the national implementing provisions; the directive itself cannot be 
cited against them. That conclusion follows from the distinction which 
Article 189 of the Treaty draws between directives and regulations, only 
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regulations being directly applicable. Moreover, the Italian Constitution 
requires laws to be applied except when they have been held by the 
Constitutional Court to be to unconstitutional. lastly, the universally 
accepted principle that the executive power is subordin~te to the 
legislative power prevents the administrative authorities from refusing to 
apply the law. 

Lodigiani considers the question inadmissible. It is not for the 
Court of Justice but for the national legal systems to determine whether 
the administrative bodies must allow a directive having direct effect to 
take precedence over national law at variance with it. 

The Italian Government emphasizes that the fourth question was raised 
only in the event that the reply to be given to the third question_ should 
establish that the decree laws were incompatible with Article 29 (5) of the 
directive. Since, in its opinion, there is no such incompatibility, the 
fourth question is devoid of purpose. In the alternative, the Italian 
Government contends that this fourth question submitted by the national 
court falls outside the jurisdiction of the Court of Justice because it 
contains no question regarding the interpretation of Community law and is 
not needed by the national court in order to resolve the dispute brought 
before it. 

The Spanish Government does not deal with the fourth question. 

The Commission points out that the rights which individuals derive 
from the provisions of a directive having direct effect must be protected 
by the national legal systems. Nevertheless, it is for each national 
system to determine whether that protection must be afforded by 
administrative bodies. In that connexion the Commission observes that it 
is not easy to ascertain whether the provisions of a directive have direct 
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effect, and that only a court can refer the matter to the Court of Justice. 
In any case, Community law requires that individuals should be able to rely 
on the direct effect of directives in proceedings before the national 

courts. 

/S2/R. Joliet, Judge-Rapporteur 

/FIN/ 
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&Order of the President 01 the Court 

* &27 September 1988 

&<Award of a public-works contract - Incinerator> 

/P3/ 

In Case 194/88 R 

22.3 

Ca.tsston of the European eo.untttes, represented by Guido Berardis, a 
member of its Legal Department, acting as agent, with an address for service 
in Luxembourg at the office of Georgios Kremlis, Jean Monnet Building, 
Kirchberg, 

applicant, 

av 
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Italian Republic, represented by Mr. Luigi Ferrari Bravo, Head of the 
Department for Contentious Diplomatic Affairs, acting as Agent, assisted by 

Ivo Braguglia and Pier Giorgio Ferri, Avvocati dello Stato, with an address 
for service in Luxembourg at the Italian Embassy, 5, Rue Marie-Adela1de, 

defendant, 

APPLICATION for interim measures for the suspension of the award by the 

Consorzio per La Costruzione e La Gestione di un Impianto per l'Incenerimento 
e Trasformazione dei Rifiuti Solidi Urbani ((Consortium for the Construction 
and Management of the Incinerator and Processing Plant for Solid Urban 

Refuse>>, whose headquarters are at the offices of the City of La Spezia, of a 

public-works contract in connexion with the consortium's incinerator, 

Judge Koopmans, acting for the President of the Court in accordance with the 

second paragraph of Article 85 and Article 11 of the Rules of Procedure, 

makes the following 

iOrder 

IPS/ 

1 By an application lodged at the Court Registry on 18 July 1988, the 

Commission of the European Communities brought an action before the Court 

under Article 169 of the EEC Treaty for a declaration that as a result of 

the failure of the Consorzio per la Costruzione e la Gestione di un 
Impianto per l'Incenerimento e Trasformazione dei Rif?~uti Solidi Urbani 
(hereinafter referred to as "the Consortium:>, whose~eadquarters are at 
the Town Hall of La Spezia, to publish in the Official Journal of the 
European Communities a notice concerning the award of a contract for 
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works connected with the Consortium's incinerator, the Italian Republic 

had failed to fulfil its obligations under Council Directive 71/305/EEC 
of 26 July 1971 concerning the co-ordination of procedures for the award 

of public works contracts (Official Journal, English Special Edition 1971 
(11), p.682). 

2 By an application lodged at the Court Registry on the same date, the 

Commission also applied, under Article 186 of the EEC Treaty and Article 
83 of the Rules of Procedure, for an interim order requiring the Italian 

Republic to adopt all the necessary measures to suspend the award of the 
contract in question in this case until the Court has given judgment in 

the main action. In the alternative, should the contract already have 
been awarded, the Court is requested to order the Italian Republic to 

adopt all the measures which are appropriate in order to cancel the award 

of the contract or, at the very least, to preserve the status quo until 

final judgment is given. 

3 By an order of 20 July 1988, the President of the Court, by way of 
an interlocutory decision, provisionally ordered that the Italian 

Republic should adopt all the necessary measures to suspend the award of 

the public works contract in question until 15 September 1988 or such 

other date as might be fixed by a subsequent order of the Court. By an 

order of 13 September 1988, the President of the Court, by way of an 
interlocutory decision, extended those protective measures until the date 
of the final order in these interlocutory proceedings. 

4 The Italian Republic submitted its written obserations on 2 

September 1988. The parties• oral submissions were heard on 23 September 

1983. 
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5 The Consortium is an association of municipalities situated in the 
province of La Spezia, in Liguria, which is responsible for the disposal 
of solid urban waste. For that purpose, it operates an incinerator in 
Boscalino di Arcola. On 31 December 1986, the Pretore <<Magistrate>> of 
La Spezia ordered the incinerator to be closed down and made its 

re-opening subject to its renovation. The disputed contract relates to 
the carrying out of that renovation work. 

6 The burden of the Commission's charge against the Italian Republic 
is that in the course of awarding the contract the Consortium infringed 
the advertising rules laid down in Directive 71/305/EEC by failing to 

publish a contract notice in the Official Journal of the European 
Communities, without providing evidence of circumstances of such a nature 

as to justify a derogation under the provisions of the Directive, in 

particular Article 9 thereof. It requests that the award of the contract 
be suspended immediately in order to prevent it causing immediate and 

serious damage to the Commission, as protector of the Community's 

interests, and to the undertakings which would have been able to take 
part in the tendering procedure had a contract notice been published in 

accordance with the Directive. 

7 It is an established and undisputed fact that no notice of the 
contract in question was published in the Official Journal of the 
European Communities. 

8 Article 186 of the Treaty provides that the Court may prescribe any 

interim measures requested in cases before it. In order for such a 

measure to be granted, an application for interim measures must, 
according to Article 83 <2> of the Rules of Procedure, state the 

_.( 

circumstances giving rise to urgency and the factual and legal grounds 
establishing a prima f_!Si•~case for the interim measure applied for. 
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9 First of all, the Italian Government takes the view that there is 

no prima facie case for granting the interim measure sought, since 

Directive No. 71/305/EEC does not apply to the contract in question. In 

the first place, the contract is only exploratory and does not come 
within the definition of public works contracts laid down in Article 1 of 
the Directive. Secondly, should that not be the case, the Directive 
itself states in Article 9 <d> that the provisions relating to 

advertising do not apply when extreme urgency prevents the time-limit 

from being adhered to. The Italian Government goes on to dispute the 

urgency of the interim measure applied for, since in its view the start 
of renovation work on the incinerator is much more urgent that any 

compliance with the formal requirements laid down by the Directive. 

Finally, the balance of interests tilts in favour of having a rapid start 

made on the works, given the public health interests at stake when solid 

refuse can no longer be satisfactorily disposed of. 

10 The argument that the contested invitation to tender was 

exploratory must be rejected straight away. The Italian Government 

explained in this respect that, under Italian legislation, works 

contracts may be awarded on the basis of exploratory invitations to 

tender intended to identify the economically and technically most 

advantageous tender, in accordance with predetermined conditions; in 

such a case, the public authorities are not in fact required to award the 
contracts so that the invitation to tender cannot be regarded as relating 

to a "public works contract" within the meaning of the Directive. This 

argument must be rejected since, as the Commission has rightly stated, 

the Directive governs the procedure for awarding contracts for certain 

works whenever such contracts are awarded by public authorities; the 

scope of the Directive does not, and cannot, depend on the particular 
rules laid down by national legislation as regards the duties of the 

awarding authorities. 
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11 Consequently, the Italian Government's other arguments should be 
examined together; they are all based on the urgency of the renovation 
works on the incinerator in question and on the emergency situation which 

the Consortium was in at the time when the invitation to tender was 

issued. In order to weigh the importance of these arguments for the 

purposes of these interlocutory proceedings, they must be considered with 

reference to the chronological order of the facts underlying the dispute 
in the main proceedings. 

12 The documents and oral explanations provided by both parties 

enable the Court to regard the following facts as agreed for the purpose 

of the interlocutory proceedings: 

Ca) On 15 December 1982, a Presidential Decree was brought into force 

relating to waste disposal; the Consortium was aware of the fact 

that the incinerator at Boscalino di Arcola did not comply with the 
technical specifications laid down in that decree; 

<b> In May and June 1986, the Consortium approved plans for renovating 

the incinerator; 

(c) Meanwhile, the Regional Council of liguria gave its authorization, 

on 26 April 1984, for the opening of a dump at Vallescura, in the 

municipality of Ricco del Golfo, for the disposal of solid urban 
refuse from a number of municipalities in the province of La 

Spezia; 

Cd> In December 1986, the Pretore of La Spezia ordered the incinerator 

at Boscalino di Arcola to be closed down, making its reo~ening 

subject to renovation; in July 1987, the ,Pretore stated that the 

technical requirements had to be met in full; 
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(e) During the first few months of 1987, the Ligurian regional 

authorities found that the dumping of waste in Vallescura had led 
to seepage into a stream situated below the tip; in July, the 
Vallescura dump vas closed; an old dump in Saturnia vas 

temporarily used, but with great hygiene problems and dangers to 
public health; a second tip in Vallescura vas brought into use, at 
first for a few months; 

(f) On 27 November 1987, the Consortium applied for a loan from the 

Cassa Depositi e Prestiti in order to finance the works for 
renovating the incinerator; 

(g) In December 1987, the Consortium decided to issue an exploratory 

invitation to tender for the award of a contract for the renovating 
work; the award vas subject to the grant of a loan by the Cassa; 

the Consortium expressly stated that shortness of time did not 
allow another system of awarding contracts to be used, which would 
necessarily have taken longer; the Consortium sent a letter to 

seven Italian undertakings, appearing on national lists of 
specialised construction companies, and invited them to submit 

tenders; 

(h) In February 1988, work was started on a third dump at Vallescura; 

(i) On 2 June 1988, a ministerial decree vas adopted which included the 

renovation of the incinerator in Boscalino di Arcola among the 17 

priority projects for which the Cassa Depositi e Prestiti vas 

authorised to grant loans; 
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(j) On 15 July 1988, an order made by the Ligurian regional authorities 
laid down the conditions for the tipping of refuse on the second 

and third dumps at Vallescura; the, limits set for the use of the 

second dump were almost reached. 

13 To complete this summary of the facts, it should be added that, 
on the day of the hearing, the loan for the financing of the renovation 
work on the incinerator had still not been granted by the Cassa Depositi 

e Prestiti. 

14 The chronology of the facts shows first that, however urgent the 

works to be undertaken may be, that urgency is not due to unforeseeable 
events, since the Consortium has known since 1982 that the renovation of 
the incinerator was necessary. In order that the exception provided for 

in Article 9 (d) of Directive 71/305/EEC may be relied on, the •extreme 

urgency~ brought about by events unforeseen by the authorities awarding 
contracts must prevent the time-limit laid down for the application of 

the Directive from being kept. There are, therefore, sufficient factual 
and legal elements for assuming that, prima facie, the Directive 

applies. 

15 At the interlocutory hearing, the argument between the parties in 

fact concentrated mainly on the urgency relied on by the CoMmission, on 
the one hand, and the urgent need to complete the renovation of the 
incinerator quickly, on the other. The Commission argued that the 

length of time needed in order to comply with the advertising 

requireMents of the Directive was quite relative, since coMpliance with 

the advertising rlJtes laid down in Article 12 et seq. of the Directive 
- . 

requires a period o'f only about forty days, and in u~gent cases-25 days, 

whereas the invitation to tender itself dated from December 1987. The 
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Italian Government emphasised the serious risks to public health which 

additional delays would entail, particularly in view of the uncertainty 

about the future possibility of using the tip at Vallescura. 

16 Given those arguments, it must be recognized that the observance 
of further time-limits in the completion of the renovation works on the 

incinerator might entail serious risks for public health and the 

environment. However, it should also be borne in mind that the 

Consortium, which is responsible for the work, brought about this 

situation itself by its slowness in meeting the new technical 
requirements. Furthermore, the Commission's argument that a failure to 

comply with the Directive constitutes a serious breach of Community law, 

particularly since a declaration of illegality by the Court obtained 

under Article 169 of the Treaty cannot make good the damage suffered by 

undertakings established in other Member States whch were excluded from 

the tendering procedure, must be accepted. 

17 Whilst being aware of the difficulties in which the Consortium now 

finds itself, the Court considers that the Commission has established the 
urgency of the interim measure applied for and that in the final analysis 

the balance of interests tilts in its favour. In this regard, the Court 

has taken into account in particular the fact that the dumping of refuse 

at Vallescura must continue for quite a considerable period i.n any case. 
In fact, the Italian legislation laying down urgent provisions governing 

the disposal of waste, which is applicable in this case, allows a period 

of 120 days between the grant of the loan and the beginning of the works, 

which must be completed within the ensuing 18 months. In comparison'with 

those periods, those entailed in complying with the Directive appear to 

be negligible. 

18 Consequently, the suspension already ordered must be extended 

until the date of delivery of the judgment in the main action. 
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/P3/ 

On those grounds, 

Judge Koopmans, replacing the President of the Court in accordance with the 
second paragraph of Article 85(2) and Article 11 of the Rules of Procedure, 

by way of interlocutory decision, 

hereby orders as follows: 

1. The Itali.n Republic shall adopt all the necessary 
.easures to suspend the award of a public works contract 
by the Consorzio per la Coatruzione e La 6eatione di un 

I.pianto per l 1 Incener1 .. nto e Trasfor.azione dei 
Rif1ut1 Solidi Urbani, whose headquarters are at the 
offices of the City of La spe,1a, until the date of 
delivery of the ju~nt deter.ining the aain action; 

2. Costs are reserved. 

Luxembourg, 27 September 1988 

/S2/J.-G. Giraud, Registrar ~ T. Koopmans, acting for the President 

/FIN/ 
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(failure of a Member State to fulfil its obligations - Public supply 
contracts in the data-processing sector - Undertakings partly or wholly 

in oublic ownership - National legislation not in compljance with 
obligations ynder Community law) 

/P3/ 
In Case C-3/88 

Commission of the European COIIUnities, represented by Guido Berardis, a 
member of its legal Department, acting as Agent, with an address for 
service in Luxembourg at the office of Georgios Kremlis, a member of the 
Commission's Legal Department, Wagner Centre, Kirchberg, 

applicant, 

v 

Italian Republic, represented by Professor Luigi Ferrari Bravo, Head of 
the Diplomatic Legal Department of the Ministry of Foreign Affairs, acting 
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as Agent, assisted by Ivo Braguglia, Avvocato dello Stato, with an address 
for service in Luxembourg at the Italian Embassy, 5 Rue Marie-Adela1de, 

defendant, 

APPLICATION for a declaration that the Italian Republic has failed to 
fulfil its obligations under Articles 52 and 59 of the EEC Treaty and 
Council Directive 77/62/EEC of 21 December 1976 coordinating procedures 
for the award of public supply contracts (Official Journal 1977 No. L 13, 
p. 1)' 

THE COURT, 

composed of: 0. Due, President, Sir Gordon Slynn and F.A. Schockweiler 
(Presidents of Chambers), G.F. Mancini, R. Joliet, J.C. Moitinho de 
Almeida and G.C. Rodriguez Iglesias, Judges, 

Advocate General: J .. Mischo 
Registrar: D. Louterman, Principal Administrator, 

having regard to the Report for the Hearing and further to the hearing on 
21 June 1989, 

after hearing the Opinion of the Advocate General delivered at the sitting 
on 4 October 1989, 

gives the following 

Judgment 

/PS/ 
1 By an application lodged at the Court Registry on 6 January 1988 the 

Commission of the European Communities brought an action under Article 169 
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of the EEC Treaty seeking a declaration that, by adopting provisions under 
which only companies in which all or a majority of the shares are either 
directly or indirectly in public or State ownership may conclude 
agreements with the Italian state for the development of data-processing 
systems for the public authorities, the Italian Republic has failed to 
fulfil its obligations under Articles 52 and 59 of the EEC Treaty and 
Council Directive 77/62/EEC of 12 December 1976 coordinating procedures 
for the award of public supply.contracts (Official Journal 1977 No. l 13, 
p. 1, hereinafter referred to as "the directive,:). 

2 It had come to the Commission's notice that the legislation in force 
in Italy authorized the State. to conclude agreements, in a number of 
sectors of public· activity (taxation, health, agriculture and urban 
property), only with companies in which all or a majority of the shares 
were directly or indirectly in public or State ownership. The Commission 
considered that those rules were contrary to the above-mentioned 
provisions of Community law, and on 3 December 1985 it addressed a letter 
of formal notice to the Italian Government, thus setting in motion the 
procedure provided for in Article 169 of the Treaty. 

3 On 1 July 1986, as no communi cat ion had been received from the 
I tal ian Government, the Commission delivered the reasoned opinion provided 
for in the first paragraph- of Article 169 of the Treaty. 

4 At the request of the Italian Government, two me~tings were held 
with officials of the Commission, one in Rome on 25 to 27 January 1987 and 
the other in Brussels on 10 March 1987, with a view to clarifying the 
situation. On 5 May 1987, the Italian Government stated its position on 
the reasoned opinion. The Commission considered that position 
unsatisfactory and decided to bring the present action. 

5 Reference is made to the Report for the Hearing for a fuller account 
of the Italian legislation in issue, the course of the procedure and the 
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submissions and arguments of the parties, which are .mentioned or discussed 
hereinafter only in so far as is necessary for the reasoning of, the Court. 

Failure to comply with Articles 52 and 59 of the EEC Treaty 

6 In the Commission's view, by providing that only companies in which 
all or a majority of the shares are directly or indirectly in public or 
State ownership may conclude agreements for the deve 1 opment of data­
processing systems for the public authorities, the Laws and Decree-Laws 
in issue, although applicable without distinction to Italian undertakings. 
and to those of other Member States,.are discriminatory and constitute a 
barrier to the freedom of establishment and the freedom to provide 
services laid down in Articles 52 and 59 of th•·Treaty. 

7 The Italian Government claims first of all that the Laws and Decree-
Laws in dispute make no distinction on the basis of the nationality of 

. companies which may conclude the agreements in issue. Consequently, since 
the Italian State owns all or a majority of the share capital not only in 
certain Italian companies but also in certain companies of other Member 
States, both types of company may take part without any discrimination in 
the establishment of the data-processing systems in iss·ue. 

8 According to the Court's case-law the principle of equal treatment, 
of which ·Articles 52 and 59 of the Treaty embody specific instances, 
prohibits not only overt discrimination by reason of nationality but also 
all covert forms of discrimination which, by the application of other 
criteria of differentiation, lead in fact to· the same result (see, in 
·particular, the .judgment of 29 October 1980.·in Case 22/80, Boussac v 
Gerstenmeier [1980] ECR 3427). . . , 

9 Although the Laws and Decree ... Laws in issue apply without di st i net ion 
to all companies, whether of Italian or foretg'n nat'ipnality, theY .. 

essentially favour Italian companies. As the Commission has pointed out, 
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without being contradicted by the Italian Government, there are at present 
no data-processing companies from other Member States all or the majority 
of whose shares are in Italian public ownership. 

10 In justification of the public ownership requirement, the Italian 
Government claims that it is necessary for the public authorities to 
control the performance of the contracts in order to adapt the work to 
meet developments which were unforeseeable at the time when the contracts 
were signed. It also claims that for certain types of activity which the 
companies have to carry out, particularly in strategic sectors, which 
involve, as in the present case, confidential data, the State must be able 
to employ an undertaking in which it can have complete confidence. 

11 In that regard it must be stated that the Italian Government had 
sufficient legal powers at its disposal to be able to adapt the 
performance of contracts to meet future and unforeseeable circumstances 
and to ensure compliance with the general interest, and that in order to 
protect the confidential nature of the data in question the Government 
could have adopted measures ·less· restrictive of freedom of establishment 
and freedom to provide services than those in issue, in particular by 
imposing a duty of secrecy on the staff of the companies concerned, breach 
of which might give rise to criminal proceedings. There is nothing in the 
documents before the Court to suggest that the staff of companies none of 
whose share capital is in Itafian publfc ownership could not comply just 
as effectively with such a duty. 

lZ The Italian Government also maintains that in view of their 
confidential nature the activities necessary for the operation of the 
data-processing systems in question are connected with the exercise of 
official authority within the meaning of Article 55. 

13 As the Court has already held (see the judgment of 21 June 1974 in 
Case 2/74, Reyners v Belgiym [1974] ECR 631), the exception to freedom of 
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establishment and freedom to provide services provided for by the first 
paragraph of Article 55 and by Article 66 of the EEC Treaty must be 

· restricted to those of the activities referred to in Articles 52 and 59 
which in themselves involve a direct and specific connexion with the 
exercise of official authority. That is not the case here, however, since 
the activities in question, which concern the design, programming and 
operation of data·processing systems, are of a technical nature and thus 
unrelated to the exercise of official authority. 

14 Finally, the Italian Government claims that in view of the purpose 
of the data·processing systems in question and the confidential nature 
of the data processed, the activities necessary for their operation 
concern Italian public policy within the meaning of Article 56 (1) of the 
Treaty. 

15 That argument must also be dismissed. It need merely be pointed out 
that the nature of the aims pursued by the data-processing systems in 
question is not sufficient to establish that there would be any threat to 
public policy if companies from other Member States were awarded the 
contracts for the establishment and operation of those systems. It must 
also be borne in mind that the confidential nature of the data processed 
by the systems could be protected, as stated above, by a duty of secrecy, 
without there being any need to restrict freedom of establishment or 
freedom to provide services. 

16 It follows from the foregoing considerations that the claim based 
on failure to comply with Articles 52 and 59 of the Treaty must be upheld. 

Failure to COIPlY with Directive 77/62/EEC 

17 The Commission considers that the Laws and Decree-Laws in issue 
infringe the provisions of the directive as regards the purchase by the 
public authorities of the equipment necessary for the establishment of the 
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data-processing systems in question. Since such equipment is to be 
regarded as "products~ within the meaning of Article 1 (a) of the 
directive and since the value of the relevant public supply contracts 
exceeds the amount fixed in Article 5, the competent authorities should 
have followed the award procedures prescribed in the directive and 
complied with the obligations laid down in Article 9, which requires 
notices of such contracts to be published in the Officjal Journal of the 
European Communities. 

18 The Italian Government objects, first, that in addition to the 
·purchase of the hardware a data-processing system comprises the creation 
of software, the planning, installation, maintenance and technical 
commissioning of the system and sometimes its operation. The 
interdependence of those activities means that comp 1 ete res pons i bi 1 i ty for 
the establishment of the data-processing systems provided for by the Laws 
and Decree-Laws in issue must be given to a single company. Therefore, 
and bearing in mind that the hardware is an anc i 11 ary e 1 ement in the 
establishment of a data-processing system, the directive is inapplicable. 
The Italian Government adds that according to Article 1 (a) of the 
directive the concept of public supply contracts covers only contracts 
the principal object of which is the delivery of products. 

19 That argument cannot be accepted. The purchase of the equipment 
required for the establishment of a data-processing system can be 
separated from the activities involved in its design and operation. The 
Italian Government could have approached companies specializing in 
software development for the design of the data-processing systems in 
question and, in compliance with the directive, could have purchased 
hardware meeting the technical specifications laid down by such companies. 

20 The Italian government then claims that Council Decision 79/783/EEC 
of 11 September 1979 adopting a multiannual programme (1979 to 1983) in 
the field of data-processing (Official Journal 1979 No. L 231, p. 23), as 
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amended by Decision 84/559/EEC of 22 November 1984 (Official Journal 1984 
No. L 308, p. 49), should be interpreted as meaning that until such time 
as the programme is comp 1 eted the temporary exempt 1 on referred to in 
Article 6 (1) (h) of the directive is to remain in force. 

21 Under that provision, contracting authorities need not apply the 
procedures provided for in Article 4 (I) and (2) "for equipment supply 
contracts in the field of data-processing, and subject to any decisions 
of the Council taken on a proposal from the Commission and defining the 
categories of materia 1 to which the present exception does not app 1 y. 
There can no longer be recourse to the present exception after 1 January 
1981 other than by a decision of the Council taken on a proposal from the 
Commission to modify this date~. 

22 The decisions mentioned by the Italian Government were adopted on 
the basis of Article 235 of the Treaty and not pursuant to Article 6 (I) 
(h) of the directive. They relate to the implementation of a programme 
in the field of data processing which does not concern, either directly 
or indirectly, the rules applicable to contracts for the supply of data­
processing equipment. 

23 In the Italian Government's submission, the supply contracts in 
issue also fall within the exceptions provided for in Article 6 (1) (g) 
of the directive, which authorizes contracting authorities not to follow 
the procedures referred to in Article 4 (1) and (2) "when supplies are 
declared secret or when their delivery must be accompanied by special 
security measures in accordance with the provisions laid down by law, 
regulation or administrative action in force in the Member State 
concerned, or when the protection of the basic interests of that State's 
security so requires~. It refers, in that regard, to the secret nature 
of the data involved, which is essential in the 1fight against crime, 
particularly in the areas of taxation, public health and fraud in 
agricultural matters. 
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24 That objection concerns the confidential nature of the data entered 
in the data-processing systems in question. As has already been pointed 
out, however, observance of confidentiality by the staff concerned is not 
dependent on the public ownership of the contracting company. 

25 The Italian Government also claims that the activities to be carried 
out by the specialized companies chosen for the development of the data­
processing systems in question constitute a public service activity. 
Agreements concluded between the State and the companies chosen to carry 
out those activities are therefore excluded from the scope of the 
directive, Article 2 (3) of which provides: 

"When the State, a regional or local authority or one of the legal 
persons governed by public law or corresponding bodies specified in 
Annex I grants to a body other than the contracting authority -
regardles.s of its legal status - special or exclusive rights to 
engage in a public service activity, the instrument granting this 
right shall stipulate that the body in question must observe the 
principle of non-discrimination by nationality when awarding public 
supply contracts to third parties:. 

26 That argument cannot be accepted. The supply of the equipment 
required for the establishment of a data-processing system and the design 
and operation of the system enable the authorities to carry out their 
duties but do not in themselves constitute a public service. 

27 Finally, the Italian Government claims that the derogation provided 
for in Article 6 (1) (e) of the directive shou~d be applied in the case 
of the data-processing system at the Finance Ministry. Under that 
subparagraph, contracting authorities need not apply the procedures 
referred to in Article 4 (1) and (2) "for additional deliveries by the 
original supplier which are intended either as part replacement of normal 
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supplies or installations, or as the extension of existing supplies or 
installations where a change of supplier would compel the contracting 
authority to purchase equipment having different technical characteristics 
which would result in incompatibility or disproportionate technical 
difficulties of operation or maintenance~. 

28 In that regard it is sufficient to note that such cases of 
additional deliveries cannot justify a general rule that only companies 
in which all or a majority of the share capital is in Italian public 
ownership may be awarded supply contracts. 

29 It follows from the foregoing that the claim based on failure to 
comply with Directive 77/62/EEC must also be upheld. 

30 It must therefore be held that by providing that only companies in 
which all or a majority of the shares are either directly or indirectly 
in public or State ownership may conclude agreements for the development 
of data-processing systems for the public authorities, the Italian 
Republic has failed to fulfil its obligations under Arttcles 52 and 59 of 
the EEC Treaty and Council Directive 77/62/EEC of 21 December 1976. 

/P6/ 
Costs 

31 Under Article 69 (2) of the Rules of Procedure, the unsuccessful 
party is to be ordered to pay the costs. Since the defendant has failed 
in its submissions, it must be ordered to pay the costs. 

/P3/ 
On those grounds, 

THE COURT 
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hereby: 

1. Declares that by providing that only companies in which all 
or a .ajority of the shares are either directly or 
indirectly in public or State ownership -.y conclude 
agreements for the develop~ent of data-processing systa.s 
for the public authorities, the Italian Republic has failed 
to fulfil its obligations under Articles 52 and 59 of the 
EEC Treaty and Council Directive 77/62/EEC of 21 Oecelber 
1976; 

2. Orders the Italian Republic to pay the costs. 

/Sl/Due, Slynn, Schockweiler, Mancini, Joliet, Moitinho de Almeida, 
Rodriguez Iglesias 

Delivered in open court in Luxembourg on 5 December 1989. 

/S2/J.-G. Giraud, Registrar · 0. Due, President 

/FIN/ 
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/TCDR/Report for Hearing - Case C-3/88 

/P2/ 
I - Facts and procedure 

A. ~ 

Report for the Hearjng 
* in Case C-3/88 

The Commission considered that certain Italian Laws and Decree-Laws 
were contrary to Community law inasmuch as they provided that only 
companies in which all or a majority of the share capital was in public 
ownership could be awarded certain contracts involving the purchase of 
equipment and supplies required for the establishment of data-processing 
systems, and the design and, in some cases, the technical management of 
such systems. The Commission communicated its observations to the Italian 
Government by a telex message of 30 January 1985. 

The Government's reply, received on 24 April 1985, was deemed 
unsatisfactory, and the Commission addressed a letter of formal notice to 
the Italian authorities on 3 December 1985. As no communication was 
received from the Italian Government, the Commission delivered a reasoned 
opinion on 1 July 1986 calling on the Italian Republic to take the measures 
required to comply with that opinion within a period of 30 days. 

* Language of the case: Italian 
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On 16 September 1986, the Italian Government asked for an extension 
of the period laid down, and stated that co-ordination meetings were being 
held with the competent authorities. On 11 October following, the Italian 
Government requested a meeting with officials of the Commission in order to 
clarify the matter. 

Two meetings were held, one in Rome on 25 to 27 January 1987, and the 
other in Brussels on 10 March 1987. 

On 5 May 1987, the Italian Government stated its position on the 
reasoned opinion. The Commission considered that position unsatisfactory 
and brought the present action. 

B. Procedure 

The Commission's application was lodged at the Court Registry on 6 
January 1988. 

The written procedure followed the normal course. 

Upon hearing the report of the Judge-Rapporteur and the views of the 
Advocate General, the Court decided to open the oral procedure without any 
preparatory inquiry. The parties were, however, asked to provide a written 
answer to a question put by the Court. They complied with that request 
within the prescribed period. 

II - The Italian legislation in issue 

I 

The Italian legislation in issue is as follows: 

Report C-3/88 
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1. Decree-Law No. 8 of 30 January 1976, which, after amendment, became 
Law No. 60 of 27 March 1976, laying down rules for the establishment of a 
data-processing system at t,he Finance Ministry and the operation of the 
central tax records. 

Article 3 of that Decree states: 

/8/ 

"The following tasks may be entrusted to a specialized company under 
a special agreement concluded for such a period as may be nec.essary 
for the proper operation of th~ data-processing system referred to in 
Article 1 hereof, but not to exceed five years: 

(a) The development of the data-processing system( ... ); 

(b) The technical operation. of the data-processing system, 
including: the research and development required to establish 
a flowchart of procedures as defined by data-processing 
centres, and subsequently to convert this into sets of 
instructions forming the machine programs; the definition of 
file structures and operational standards for access to the 
information contained therein in compliance with procedures 
carried out by the central units; the planning and execution of 
all the steps required to enable the central units to operate 
in accordance with the requirements imposed by the central and 
peripheral services. 

The State must hold, at least indirectly, a majority of the shares in 
the company responsible. The directors and the members of its supervisory 
board may not be connected with companies which operate undertakings 
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producing electronic equipment, or have any working relationship with such 
companies, even in an independent capacity. 

The Finance Ministry is authorized to conclude the agreement in 
accordance with the fourth and tenth paragraphs of Article 17 of law No. 
825 of 9 October 1971, as subsequently amended. 

The company responsible is to organize its activities in accor.dance 
with the criteria and objectives laid down by the financial authorities 
under the supervision of the Directorates-General for whom the data­
processing centres are intended ( .•. ). 

2. Decree-law No. 688 of 30 September 1962, which, after amendment, 
became law No. 873 of 27 November 1982, providing for emergency measures to 
counteract tax evasion. 

Article 7 of that Law states, inter alia: 

"With a view to effecting the necessary re;nforcement of the 
structures of financial administration in order to counteract fraud, 
the ordinary budget is increased by an appropriation of 500 thousand 
million lire to be entered in the estimate for the Finance Ministry 
for the financial year 1983, for the conclusion of contracts and 
agreements for the purpose of( ... ) 

purchasing goods and services (budget category IV) up to the amount 
of 116 thousand million lire, including: purchasing and hiring 
technical aids and equipment, including electronic data-processing 
equipment; procuring supplies and services, including those necessary 
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for the automation of procedures, as well as the ordinary supplies 
provided for under existing provisions. 

The Finance Ministry is also authorized to enter into one or more 
contracts or agreements with one or more specialized companies which are 
entirely publicly-owned - at least indirectly - for the development and 
completion of new installations and the technical operation, under the 
direction and supervision of the administrative bodies, of the data­
processing system of the central and peripheral structures of the Finance 
Ministry ( ••• ). 

In order to cover the expenditure involved in concluding the 
contracts and agreements provided for in. the second paragraph, the 
following expenditure is authorized for the five-year period from 1983 to 
1987: 

130 thousand million lire for 1983; 

215 thousand million lire for each year from 1984 to 1987 inclusive. 

/8/ 
On the basis ·of the appropriations referred to in the preceding 

paragraphs, the Finance Ministry is to conclude the contracts and 
agreements referred to in this article, notwithstanding Articles 3 to 9 of 
Royal Decree No. 2440 of 18 November 1923 as amended and extended, the 
regulatory provisions relating thereto contained in Royal Decree No. 827 of 
23 May 1924 as amended and extended, and Article 14 of law No. 1140 of 28 
September 1942. No off-budget operations are permitted. ( ... )~ 
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3. Law No. 181 of 26 April 1982, laying down rules for analysis, 
planning and assistance concerning the development, commissioning and, if 
appropriate, temporary operation of the health data-processing system. 

Article 15 of the law states: 

"The Government of the Republic is authorized to adopt, within a 
period of 120 days from the entry into force of this law, by one or 
more Decrees having the status of ordinary Laws, measures to 
reinforce the structures of the Central Health Planning Department.: 

The second and third paragraphs of Article 15 state: 

"In accordance with the requirements of national health planning and 
supervision of the use of the National Health Fund, the Ministry of 
Health is authorized to conclude one or more agreements with 
specialized companies in which the majority of the share capital is 
held (at least indirectly) by the State, in accordance with the 
criteria and objectives laid down by the Minister himself and under 
the direction and supervision of the competent bodies, for analysis 
and development work in a system meeting the requirements of the 
central health authorities, including the National Health Council, 
the Higher Institute of Health and the Higher Institute for Health 
and Safety at Work, for the purpose of developing, commissioning and, 
if appropriate, temporarily operating tha health data-processing 
system at a central or local level, at the request of local health 
units and regions or by substitution in the event of their persistent 
fa 11 ure to act. 

I 

\ 
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The agreements referred to in the preceding paragraph, the duration 
of which may not exceed five years, may be concluded and the relevant 
expenditure implemented notwithstanding the rules of budgetary 
procedure and Article 14 of law No. 1140 of 28 September 1942; no 
off-budget operations are permitted.: 

4. Law No. 194 of 4 June 1984, which provides for the establishment of a 
national data-processing system for agriculture. 

Article 15 of the Law states, inter alia: 

"For the purposes of the exercise of State power with regard to the 
orientation and coordination of agricultural activities and the necessary 
collection and monitoring of all data relating to the national agricultural 
sector, the Minister of Agriculture and Forestry is authorized to set up a 
national data-processing system for agriculture and to conclude for that 
purpose one or more agreements with companies in which the majority of the 
share capital is held (at least indirectly) by the State for the 
development, commissioning and, if appropriate, temporary operation of that 
data-processing system in compliance with the criteria and budgetary 
guidelines adopted by the Minister.~ 

5. Decree-Law No. 853 of 19 December 1984, which authorizes the Finance 
Minister to set up a programme for the automation of the urban property tax 
register. 

Article 4 (20) and (26) provide, inter alia: 
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"With a view to setting ap a programme for the automation of the 
urban property tax register, the Finance Minister may avail himself 
of the authorization provided for in the second paragraph of Article 
7 of Decree-Law No. ·688 of 30 September 1982, which, after amendment, 
became Law No. 873 of 27 November 1982 (that is to say the 
authorization to conclude one or more agreements with one or more 
specialized companies which are entirely publicly-owned, at least 
indirectly - see point 2, above). For this purpose the expenditure 
authorized by the sixth paragraph of the said Article 7 shall be 
increased by 65 thousand million lire, 10 thousand million of which 
shall be for 1985, 20 thousand million for 1986 and 35 thousand 
million for 1987. The provisions of the third, fifth and seventh 
paragraphs of the said Article 7 shall be applicable:. 

"For 1985 the expenditure of 10 thousand million lire, to be entered 
in the relevant chapter of the estimate for the Finance Ministry, is 
authorized for the purpose of technical and other equipment, the 
carrying out of all the work required to implement security measures, 
the purchase of technical aids and equipment, including electronic 
data-processing equipment and the procurement of supplies and 
services, including those necessary for the automation of procedures, 
as well as the ordinary supplies provided for under existing 
provisions. The provisions referred to in the seventh paragraph of 
Article 7 of Decree-Law No. 688 of 30 September 1982, which, after 
amendment, became Law No. 873 of 27 November 1982, shall be 
app li cab 1 e.:. 

III - Conclusions of the parties 
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The Commission, the aopljcant, claims that the Court should: 

1. declare that, by adopting provisions under which only companies 
in which all or a majority of the shares are, either directly 
or indirectly, in public or State ownership may conclude 
agreements with the Italian State for the development of data­
processing systems on behalf of the public authorities, the 
Italian Republic has failed to fulfil its obligations under 
Articles 52 and 59 of the EEC Treaty and Council Directive 
77/62/EEC of 12 December 1976 co-ordinating procedures for the 
award of public supply contracts; 

2. order the Italian Republic to pay the costs. 

The Italian Republic, the defendant. contends that the Court should: 

1. dismiss the application; 

2. order the Commission to pay the costs. 

IV - Subl1ss1ons and arguments of the parties 

(1) Breach of Articles 52 and 59 of the EEC TreatY 

The Commission considers, that in so far as it concerns design, 
software and the possibility of operational management, the Italian 
legislation is contrary to Articles 52 and 59 of the EEC Treaty. 
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By providing that only companies in which all or a majority of the 
shares are in public or State ownership may conclude agreements for the 
development of data-processing systems, thereby precluding any possibility 
of access for companies from other Member States established either in 
Italy (Article 52) or in another Member State (Article 59), the legislation 
in issue, although it is applicable without distinction to Italian 
companies and to those of other Member States, is discriminatory and 
constitutes a barrier to freedom of establishment and freedom to provide 
services. 

The provisions of Articles 55, 56 (1) and 66 of the Treaty may not be 
relied upon, inasmuch as th~ concepts of public policy, public security and 
public health must be interpreted restrictively and may not, in any event, 
be used for economic purposes. 

A company responsible for developing a data-processing system does 
not exercise any public authority, and there is no proof that the 
technicians of the company entrusted with the development of the system 
could have access to confidential or secret data. They develop the system 
but do not necessarily have ~ccess to State secrets. 

The Italian Reoyblic contests this reasoning. 

The Laws and Decree-laws in dispute, it claims, in no way make any 
distinction on the basis of nationality with regard to companies entitled 
to conclude the contracts and agreements in issue. 

The requirement of public ownership is explained by the type of 
services which the company is called upon to prov~de in the management of 

. /. 

the data-processing system, particularly in strategic sectors such as 
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taxation, organized crime, public health, etc., which the State must 
entrust to a company in which it can have full confidence. 

2. In any event Articles 52 and 59 of the EEC Treaty may not be applied, 
since the exceptions provided for in Articles 55, 56 (1) and 66 of the 
Treaty are applicable. 

Activities necessary for the operation of the data-processing system 
partake of the exercise of official authority within the meaning of Article 
55 of the EEC Treaty, in view of the confidential nature of the 
information. 

This confidentiality is confirmed by the third sub-paragraph of 
Article 7 (c) of Decree-law No. 688 of 30 September 1982, which provides 
that "employees and staff of companies awarded contracts who are involved 
in any manner in the operations provided for in the contracts shall be 
bound by a duty of official secrecy. Any breach of that duty shall be 
punishable under Article 326 of the Italian Criminal Code~. 

In establishing these data-processing systems, the Italian State is 
pursuing aims which are not solely economic but also involve the public 
interest: counteracting tax evasion and fighting organized crime (Finance 
Ministry); supervising the use of the appropriations in the "Fondo 
Nazionale~, implementing therapeutic measures for drug-addiction and 
counteracting fraud in the pharmaceutical sector (Ministry of Health); and 
counteracting fraud in agricultural matters (Ministry of Agriculture). 

These are requirements of public policy, public security and public 
health which the State has a duty to look after. 
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(2) Breach of Council Pirectiye 77/62/EEC of 21 oecember 1976 

The Commission considers that the Italian regulations are contrary to 
the provisions of Directive 77/62/EEC with regard to the purchase of the 
necessary equipment by the public authorities. 

The establishment of a data-processing system of the type provided 
for by the Italian regulations involves a complex series of activities and 
the purchase of a substantial quantity of equipment. Such equipment 
constitutes "products~ within the meaning of the directive (see Article 6 
(l)(h)) and may be dissociated from the activities involved in the 
development of a data-processing system. First of all, the principles laid 
down in the directive have not been observed in the procedures for the 
award of the public supply contracts in question; secondly, the competent 
authorities have never complied with their obligations under Article 9 of 
the Directive, which requires the publication of notices in the Official 
Journal of the European Communities. 

In the Commission's view, the exceptions provided for in the 
directive and relied upon by the Italian Government are not applicable in 
this case. 

With regard to the exception contained in Article 6 (l)(e) 
(additional deliveries where a change of supplier would have meant the 
purchase of different equipment resulting in incompatibility or 
disproportionate technical difficulties of operation or maintenance), the 
Commission points out that no evidence has been adduced with regard either 
to the necessity of purchasin~ equipment having different technical 
characteristics or to the incompatibility or disproportionate technical 

f 

difficulties to which its use would give rise. I ·' 
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With regard to the exception contained in Article 6 (1) (g) of the 
directive (supplies which are declared secret or whose delivery must be 
accompanied by special security measures), the Commission points out that 
in this case the contracts and agreements in issue have not been declared 
secret and that deliveries thereunder have not been accompanied by security 
measures, and adds that it cannot see how the supply of equipment may be 
considered to fall within the protection of the essential interests of 
State security. 

With regard, finally, to the rule in Article 2 (3) of the directive 
(when the State, a regional or local authority or one of the legal persons 
governed by public law or corresponding bodies specified in Annex I grants 
to a body other than the contracting authority - regardless of its legal 
status - special or exclusive rights to engage in a public service 
activity, the instrument granting this right must stipulate that the body 
in question is to observe the principle of non-discrimination by 
nationality when awarding public supply contracts to third parties), the 
Commission maintains that the award to specialized companies of contracts 
for the establishment of data-processing systems for the authorities in no 
way involves the granting of "special or exclusive rights to engage in a 
public service activity:. 

On the contrary, it merely involves providing the authorities with a 
sophisticated technical tool to be used in the exercise of the public 
powers conferred upon them. 

Contrary to what the Italian Government maintains, Decisions 
79/783/EEC of 11 September 1979 (Official Journal 1979 No. l 231 p. 23) and 
84/559/EEC of 22 November 1984 (Official Journal 1984 No. l 308, p. 49) did 
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not implicitly extend the temporary exception to the procedure provided for 
in the directive in respect of public supply contracts for equipment in the 
field of data-processing (Article 6 (1) (h)). Both decisions are 
consistent with the application of the directive to the sector in question 
as from 1 January 1981. 

The Italian Reoybljc considers that the contracts and agreements in 
issue do not fall within the scope of application of the directive: 

(a) A data-processing system cannot be considered as a product. Such a 
system comprises, in addition to the purchase of hardware, the creation of 
software, the planning, installation, maintenance and technical 
commissioning of the system and sometimes its operation. The complexity. 
and interdependence of these activities mean that "turnkey: contracts, 
under which all the responsibility is given to a single company, are 
required for the establishment of the system. 

In a case such as the present one, the Commission's interpretation 
would require a general tender procedure covering the entire system (the 
hardware, the software and all the other services), which would be an 
absurd result. 

Article 6 (1) (h) of the directive, relating to "equipment supply 
contracts in the field of data-processing ••• ~should be interpreted as 
referring to the hardware considered in itself, not as an ancillary and 
secondary element in a complex data-processing system. 

(b) Decisions 79/783/EEC of 11 September 1979 and 84/559/EEC of 22 
November 1984, cited above, relating to a multiannual programme in the 
field of data-processing, should be interpreted as meaning that until such 
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time as the programme is completed the temporary exemption referred to in 
Article 6 (1) (h) of the directive is to remain in force. 

(c) The exception provided for in Article 6 (1) (e) of the directive 
should be applied in regard to the data-processing system at the Finance 
Ministry, as the system was set up under Decree-Law No. 8 of 30 January 
1976, which came into force before the adoption of Directive 77/62/EEC. 

(d) In the view of the Italian Republic, the supply contracts in issue 
fall within the exceptions provided fori~ Article 6 (1) (g): 

The data-processing system at the Finance Ministry contributes to the 
fight against organized crime by permitting investigation of suspects' 
assets. 

The data-processing system of the National Health Service poses 
delicate problems as to the boundary between the protection of the private 
interests of citizens and that of the higher interests of the Community, 
inasmuch as procedures have been developed to: 

/8/ 

record data relating to treatment and rehabilitation in the field of 
drug addiction; 

record and process data relating to pharmaceutical prescriptions, 
referrals to specialists and orders for laboratory tests; 

obtain initial laboratory analyses concerning the adulteration of 
foodstuffs. 
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The national agricultural data-processing system also involves the 
recording and preparation of data relating to the prevention of fraud in 
agricultural matters. Provision has been made for linking this system to 
the health data-processing system, with a view to the exchange of 
information r·elating to fraudulent practices with regard to foodstuffs. 

{e) For all these reasons, the work which the specialized companies are 
called upon to carry out should be considered to constitute a public 
service activity. Article 2 {3) of the directive is thus applicable, which 
means that the procedures provided for by the directive are inapplicable to 
the contracts and agreements concluded between the State and the companies 
to which the right to engage in that public service activity has been 

granted. 

/S2/J.C. Moitinho de Almeida, Judge~Rapporteur 

/FIN/ 
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/P3/ 
In Case C-21/88 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Tribunale 
Amministrativo Regionale della Toscana [Regional Administrative Tribunal 
for Tuscany] for a preliminary ruling in the proceedings pending before 
that court between 

Du Pont de Nemours Italiana S.p.A. 

and 

Unita Sanitaria locale No. 2 di Carrara [local Health Authority No. 2, 
Carrara] 

on the interpretation of Articles 30, 92 and 93 of the EEC Treaty, 

* language of the case: Italian 



- 2 -

THE COURT, 

composed ~f: 0. Due, President, C.N. Kakouris, F.A. Schockweiler and M. 
Zuleeg (Presidents of Chambers), T. Koopmans, G.F. Mancini, R. Joliet, 
J.C. Moitinho de Almeida, G.C. Rodriguez Iglesias, F. Grevisse and M. Diez 
de Velasco, Judges, 

Advocate General: C.O. Lenz 
Registrar: B. Pastor, Administrator, 

after considering the written observations submitted on behalf of: 

/B/ 

the plaintiff in the main proceedings, supported by Du Pont de 
Nemours Deutschland GmbH, by Gian Paolo Zanchini and Mario Siragusa, 
of the Rome Bar, and by Giuseppe Scassellati Sforzolini, of the 
Bologna Bar, 

3M ltalia S.p.A., intervening in the main proceedings, by Enrico 
Raffaelli, Cosimo Rucellai and Carlo Lessona, of the Florence Bar, 

the Government of the Italian Republic, by Pier Giorgio Ferri, 
Avvocato dello Stato, acting as Agent, 

the Government of the French Republic, by Claude Chavance, Attache 
Principal d'Administration Centrale in the Ministry of Foreign 
Affairs, acting as Agent, 

the Commission of the European Communities, by Guido Berardis, a 
member of its Legal Department, acting as Agent, 

having regard to the Report for the Hearing and further to the hearing on 
18 October 1989, 

\ 
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after hearing the Opinion of the Advocate General delivered at the sitting 
on 28 November 1989, 

gives the following 

1 

Judgment 

/PS/ 
By order of 1 April 1987, which was received at the Court on 

20 January 1988, the Tribunale Amministrativo Regionale della Toscana 
[Regional Administrative Tribunal for Tuscany] referred three 
questions to the Court pursuant to Article 177 of the EEC Treaty for 
a preliminary ruling on the interpretation of Articles 30, 92 and 93 
of the EEC Treaty in order to determine the compatibility with those 
provisions of Italian rules reserving to undertakings established in 
the Mezzogiorno [Southern Italy] a proportion of public supply 
contracts. 

2 Those questions were raised in a dispute between Du Pont de 

3 

Nemours Italiana S.p.A., supported by DuPont de Nemours Deutschland 
GmbH, and Unita Sanitaria locale No. 2 di Carrara [Local Health 
Authority No. 2, Carrara, hereinafter referred to as "the local 
health authority~], supported by 3M Italia S.p.A., concerning the 
conditions governing the award of contracts for the supply of 
radiological films and liquids. 

Under Article 17 (16) and (17) of Law No. 64 of 1 March 1986 
(Disciplina Organica dell'Intervento Straordinario nel Mezzogiorno­
system of rules governing special aid for Southern Italy), the 
Italian State extended to all public bodies and authorities, as well 
as to bodies and companies in which the State has a shareholding, and 
including local health authorities situated throughout Italy, the 
obligation to obtain at least 30% of their supplies from industrial 
and agricultural undertakings and small businesses established in 
Southern Italy in which the products concerned undergo processing. 
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4 In accordance with the provisions of that national legislation, 

5 

the local health authority laid down by decision of 3 June 1986 the 
conditions governing a restricted tendering procedure for the supply 
of radiological films and liquids. According to the special terms 
and conditions set out in the annex, it divided the contract into two 
lots, one, equal to 30% of the total amount, being reserved to 
undertakings established in Southern Italy. Du Pont de Nemours 
Italiana challenged that decision before the Tribunale Amministrativo 
Regionale della Toscana, on the ground that it had been excluded from 
the tendering procedure for that lot because it did not have an 
establishment in Southern Italy. By decision of 15 July 1986 the 
local health authority proceeded to award the contract for the lot 
corresponding to 70% of the total amount in question. Du Pont de 
Nemours Italiana also challenged that decision before the same court. 

In the course of its consideration of the two actions the 
national court decided to request the Court to give a preliminary 
ruling on the following questions: 

{1) Must Article 30 of the EEC Treaty, in so far as it 
imposes a prohibition on quantitative restrictions on 
imports and all measures having equivalent effect, be 
interpreted as precluding the national legislation in 
question? 

{2) Is the reserved quota which is provided for by Article 17 
of Law No. 64 of 1 March 1986 in the nature of "aid: 
within the meaning of Article 92 inasmuch as it is 
intended "to promote the economic d~velopment: of a 
region "where the standard of living is abnormally low: 
by leading to the establishment of undertakings so as to 
contribute to the socio-economic dev4Jopment of such 
areas? 

{3) Does Article 93 of the EEC Treaty confer exclusively on 
the Commission the power to determine whether aid within 
the meaning of Article 92 of the EEC Treaty is 
permissible, or is that power also vested in the national 
court to be exercised in connexion with the examination 
of any conflicts arising between national law and 
Community law? 
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6 Reference is made to the Report for the Hearing for a fuller 
account of the facts, the applicable legislation and the written 
observations submitted to the Court, which are mentioned or discussed 
hereinafter only in so far as is necessary for the reasoning of the 
Court. 

A -- First question 

7 In its first question, the national court seeks to ascertain 
whether national rules reserving to undertakings established in 
certain regions of the national territory a proportion of public 
supply contracts are contrary to Article 30, which prohibits 
quantitative restrictions on imports and all measures having 
equivalent effect. 

8 It must be stated in limine that, as the Court has consistently 
held since the judgment in Dassonville (judgment of 11 July 1974 in 
Case 8/74, ,Procureur du Roi v Dassonville [1974] ECR 837, paragraph 
5), Article 30, by prohibiting as between Member States measures 
having an effect equivalent to quantitative restrictions on imports, 
applies to all trading rules which are capable of hindering, directly 
or indirectly, actually or potentially, intra-Community trade. 

9 It must be pointed out, moreover, that according to the first 

10 

recital in the preamble to Council Directive 77/62/EEC of 21 December 
1976 co-ordinating procedures for the award of public supply 
contracts (Official Journal 1977 No. L 13, p. 1), which was in force 
at the material time, "restrictions on the free movement of goods in 
respect of public supplies are prohibited by the terms of Articles 30 
et seq. of the Treaty~. 

Accordingly, it is necessary to determine the effect which a 
preferential system of the kind at issue in this case is likely to 
have on the free movement of goods. 
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It must be pointed out in that regard that such a system, which 
favours goods processed in a particular region of a Member State, 
prevents the authorities and public bodies concerned from procuring 
some of the supplies they need from undertakings situated in other 
Member States. Accordingly, it must be held that products 
originating in other Member States suffer discrimination in 
comparison with products manufactured in the Member State in 
question, with the result that the normal course of intra-Community 
trade is hindered. 

12 That conclusion is not affected by the fact that the 

13 

restrictive effects of a preferential system of the kind at issue are 
borne in the same measure both by products manufactured by 
undertakings from the Member State in question which are not situated 
in the region covered by the preferential system and by products 
manufactured by undertakings established in other Member States. 

It must be emphasized in the first place that, although not all 
the products of the Member State in question benefit by comparison 
with products from abroad, the fact remains that all the products 
benefiting by the preferential system are domestic products; 
secondly, the fact that the restrictive effect exercised by a State 
measure on imports does not benefit all domestic products but only 
some cannot exempt the measure in question from the prohibition set 
out in Article 30. 

14 Furthermore, it must be observed that, on account of its 
discriminatory character, a system such as the d~e at issue cannot be 
justified in the light of the imperative requirements recognized by 
the Court in its case-law; such requirements may be taken into 
consideration only in relation to measures which are applicable to 
domestic products and to imported products without distinction 
(judgment of 17 June 1981 in Case 113/80, Commission v Ireland [1981] 
ECR 1625). 
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15 It must be added that neither does such a system fall within 
the scope of the exceptions exhaustively listed in Article 36 of the 
Treaty. 

16 However, the Italian Government has invoked Article 26 of 

17 

Directive 77/62 (cited above), which provides that "this Directive 
shall not prevent the implementation of provisions contained in 
Italian Law No. 835 of 6 October 1950 (Official Gazette No. 245 of 24 
October 1950 of the Italian Republic) and in modifications thereto in 
force on the date on which this Directive is adopted; this is without 
prejudice to the compatibility of these provisions with the Treaty:. 

It should be pointed out in that regard, first, that the 
content of the national legislation to which the national court 
refers (Law No. 64/86) is in some respects different and more 
extensive than it was at the time of the adoption of the directive 
(Law No. 835/50) and, secondly, that Article 26 specifies that the 
directive is to apply "without prejudice to the compatibility of 
these provisions with the Treaty:. In any event, the directive 
cannot be interpreted as authorizing the application of national 
legislation whose provisions are contrary to those of the Treaty and, 
consequently, as impeding the application of Article 30 in a case 
such as this. 

18 It must therefore be stated in answer to the national court's 
first question that Article 30 must be interpreted as precluding 
national rules which reserve to undertakings established in 
particular regions of the national territory a proportion of public 
supply contracts. 

8 -- Second question 

19 In its second question, the national court seeks to establish 
whether in the event that the rules in question might be regarded as 
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aid within the meaning of Article 92 that might exempt them from the 
prohibition set out in Article 30. 

20 In that regard, it is sufficient to recall that, as the Court 

21 

22 

has consistently held {see, in particular, the judgment of 5 June 
1986 in Case 103/84, Commission v Italy [1986] ECR 1759), Article 92 
may in no case be used to frustrate the rules of the Treaty on the 
free movement of goods. It is clear from the relevant case-law that 
those rules and the Treaty provisions relating to State aid have a 
common purpose, namely to ensure the free movement of goods between 
Member States under normal conditions of competition. As the Court 
made clear in the judgment cited above, the fact that a national 
measure might be regarded as aid within the meaning of Article 92 is 
therefore not a sufficient reason to exempt it from the prohibition 
contained in Article 30. 

In the light of that case-law - there being no need to consider 
whether the rules in question are in the nature of aid - it must be 
stated in answer to the national court's second question that the 
fact that national rules might be regarded as aid within the meaning 
of Article 92 cannot exempt them from the prohibition set out in 
Article 30. 

C -- Third question 

It follows from the answers given to the preceding questions 
that, in a case such as this, the national court must ensure the full 
application of Article 30. Accordingly, the third question, which is 
concerned with the role of the national court in ~sessing the 
compatibility of aid with Article 92, has become otiose. 

/P6/ 
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Costs 

The costs incurred by the Italian Government, the French 
Government and the Commission of the European Communities, which have 
submitted observations to the Court, are not recoverable. As these 
proceedings are, in so far as the parties to the main proceedings are 
concerned, in the nature of a step in the proceedings before the 
national court, the decision on costs is a matter for that court. 

/P3/ 
On those grounds, 

THE COURT, 

in answer to the questions submitted to it by the Tribunale 
Amministrativo Regionale della Toscana, by order of 1 April 1987, 

hereby rules: 

(1) Article 30 of the EEC Treaty must be interpreted as precluding 
national rules which reserve to undertakings established in 
particular regions of the national territory a proportion of 

public supply contracts. 

(2) The fact that national rules might be regarded as aid within 
the meaning of Article 92 of the Treaty cannot exempt them from 
the prohibition set out in Article 30 of the Treaty. 

/S1/Due, Kakouris, Schockweiler, Zuleeg, Koopmans, Mancini, Joliet, 
Moitinho de Almeida, Rodriguez Iglesias, Grevisse, Diez de Velasco 

Delivered in open court in Luxembourg on 20 March 1990. 

/52/J.-G. Giraud, Registrar -- 0. Due, President 

/FIN/ 
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/TCDR/Report for the Hearing -- Case C-21/88 

~"'!2r:J:he Hearing 
* in Case C-21/88 

I -- legal background 

1. National provisjons 

1. The facts which gave rise to the main proceedings are essentially 
concerned with Italian rules under which a percentage of public supply 
contracts is reserved to undertakings located in the regions of the 

Mezzogiorno [Southern Italy]. 

2. The principle of the "reserved quota: was already to be found in 
Decreto Legge C.P.d.S. No. 40 of 18 February 1947 which authorized the 
State authorities to obtain up to one-sixth of their supplies from 
undertakings located in certain regions of Southern Italy. Subsequently, 
Law No. 835 of 6 October 1950 made the reserved quota system no longer 

optional but mandatory. 

3. The reserved quota system wa.s confirmed and rna i nta i ned in force by 
the various laws governing the question of assistance for Southern Italy; 
the most recent such provision is Law No. 64 of 1 March 1986 (Disciplina 
Organica dell'Intervento Straordinario nel Mezzogiorno, hereinafter 

referred to as "Law No. 64/86:). 

4. Article 17 (16) ar.d (17) of Law No. 64/86 provides as follows: 

"16. The requirement relating to the reserved quota of supplies and 
services referred to in Article 113 (1} of the aforementioned 
consolidated instrument shall extend to all public authorities, 
regions, provinces, municipalities, local health authorities, 
mountain communities, companies and bodies in which the State has a 
shareholding, universities and independent hospital establishments. 

17. Such bodies; undertakings and authorities are required to.obtain 
at least 30% of their supplies of the material which they require 
from industrial, agricultural and small-scale undertakings which have 
establishments and fixed plant in the areas referred to in Article 1 
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of the aforementioned consolidated instrument in which the requisite 
products must have undergone at least partial processing~: 

5. The consolidated instrument to which the provision refers is Decree 
No. 218 of 6 March 1978 of the President of the Republic (Consolidated laws 
on the Mezzogiorno}, Article 113 (I} of which required certain authorities 
to reserve each financial year 30% of the contracts for supplies and 
services, with the exception of contracts which were technically not 
divisible, to undertakings with the necessary technical capacity which were 
based or in any event had establishments in Southern Italy. 

6. law No. 64/86 significantly extended the scope of Article 113 (1} of 
Decree No. 218, first by extending the obligation to reserve a proportion 
of public contracts to a number of bodies not originally covered by the 
system, including the local health authorities, and secondly by imposing 
the reserved quota (no longer 30% but at least 30%} not only as regards 
industrial undertakings but also agricultural undertakings and small 
businesses, and by stipulating that the undertakings must at least have 
establishments in the areas concerned in which at least partial processing 
of the relevant products takes place. 

2. Community provisions 

7. The Council has adopted in this field Directive 77/62/EEC of 21 
December 1976 co-ordinating procedures for the awar~ of public supply 
contracts (Official Journal 1977 No. l 13, p. I} with a view to 
eliminating, in respect of public supplies contracts, restrictions on free 

. . ) 
movement of goods contrary to Article 30 of the1 EEC Treaty. 

Article 26 of that directive provides as follows: 
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"This Directive shall not prevent the implementation of provisions 
contained in Italian Law No. 835 of 6 October 1950 (Official Gazette 
No. 245 of 24 October 1950 of the Italian Republic) and in 
modifications thereto in force on the date on which this Directive is 
adopted; this is without prejudice to the compatibility of those 
provisions with the Treaty.: 

8. Article 16 of Council Directive 88/295/EEC of 22 March 1988 amending 
Directive 77/62/EEC relating to the co-ordination of procedures on the award 
of public supply contracts and repealing certain provisions of Directive 
80/767/EEC (Official Journal 1988 No. L 127, p. 1) replaced Article 26 of 

Directive 77/62/EEC by the following provision: 

"Article 26 

1. This Directive shall not prevent, until 31 December 1992, the 
application of existing national provisions on the award of public 
supply contracts which have as their· objective the reduction of 
regional disparities and the promotion of job creation in the most 
disadvantaged regions and in declining industrial regions, on condition 
that the provisions concerned are compatible with the Treaty and with 
the Community's international obligations. 

2. " 

II -- Facts and main proceedings 

The dispute which is the subject of the main proceedings arises from 
a measure of 3 June 1986 of Unita Sanitaria Locale No. 2 di Carrara [Local 
Health Authority No. 2, Carrara, hereinafter referred to as "the local 
health authority.:_] laying dmm the conditions governing a restricted 
tendering procedure for the supply of radiological films and liquids and -
according to the terms and conditions set out in the annex - dividing the 
contract into two lots. one, equal to 30% of the total amount, being 

reserved to undertakings located in Southern Italy. 
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By application No. 2026/86, notified on 16 and 17 September 1986 and 
lodged with the Tribunale Amministrativo Regionale della Toscana, Du Pont 
de Nemours Italiana S.p.A. challenged that measure on the grourid that the· 
system of the reserved quota for supply and works contracts provided for in 
Article 113 (1) of Decree No. 218 of 6 March 1978 of the President of the 
Republic, as extended by Article 17 (16) and (17) of Law No. 64/86, was 
incompatible with Articles 3, 7, 8, 30, 31, 32, 59 and 62 of the Treaty and 
with Council Directive 77/62. 

In the meantime, the local health authority awarded the contract for 
the lot of 70% by Decision No. 1044 of 15 July 1986. Du ~Pont de Nemours 
Italiana S.p.A. brought an action against that decision before the 
Tribunale Amministrativo Regionale della Toscana by application no. 
3491/86, which was notified on 20 and 24 November 1986 and reiterated the 
conclusions set out in the first action. 

3M Italia, which also had an interest in the outcome of the case in 
so far as it was the successful tenderer for the lot of 30%, applied to 
intervene in support of the defendant. Du Pont de Nemours Deutschland 
GmbH subsequently intervened in support of the plaintiff's claims. 

In considering the grounds put forward by Du Pont de Nemours the 
Tribunale Amministrativo took the view that the Court of Justice should be 
requested to give a preliminary ruling. Although the Tribunale 
Amministrativo did not formulate specific questions it raised the following 
issues: 

1. Must Article 30 of the EEC Treaty, in so far as it imposes a 
prohibition on quantitative restrictions on imports and all 
measures having equivalent effect, be interpreted as 
precluding the national legislation in question? 
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2. Is the reserved quota which is provided for by Article 17 of 
Law No. 64 of 1 March 1986 in the nature of "aid: within the 
meaning of Article 92 inasmuch as it is intended "to promote 
the economic development~ of a region "where the standard of 
living is abnormally low: by leading to the establishment of 
undertakings so as to contribute to the socio-economic 
development of such areas? 

3. Does Article 93 of the EEC Treaty confer exclusively on the 
Commission the power to determine whether aid within the meaning 
of Article 92 of the EEC Treaty is permissible, or is that power 
also vested in the national court to be exercised in connexion 
with the examination of any conflicts arising between national law 
and Community law? 

/B/ 
The request for a preliminary ruling was received at the Court Registry 

on 20 ~anuary 1988. 

Pursuant to Article 20 of the Protocol on the Statute of the Court of 
Justice, written observations were lodged by the plaintiff in the main 
proceedings, supported by Du Pont de Nemours Deutschland GmbH, both 
represented by Gian Paolo Zanchini and Mario Siragusa, of the Rome Bar, and 
by Giuseppe Scassellati Sforzolini, of the Bologna Bar; 3M Italia S.p.A., 
intervener in the main proceedings, represented by Enrico Raffaelli, Cosimo 
Rucellai and Carlo Lessona, of the Florence Bar; the Government of the 
Italian Republic, represented by Pier Giorgio Ferri, acting as Agent; and 
the Commission of the European Communities, represented by Guido Berardis, 

acting as Agent. 

Upon hearing the report of the Judge-Rapporteur and the views of the 
Advocate General the Court decided to open the oral procedure without any 

preparatory inquiry. 
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III -- Written observations submitted to the Court 

1. The Plaintiff in the main Proceedings, Du Pont de Nemours Italiana 
S.p.A., considers with regard to the first question that it is clear from the 
case-law of the Court that the prohibition imposed by Articfe 30 applies to 
all rules enacted by Member States which are capable of hindering, directly 
or indirectly, actually or potentially, intra-Community trade whether the 
national rules apply only to imported products or to national products as 
well. 

It further maintains that the provisions of Article 17 (16) and (17) of 
Law No. 64/86 constitute a discriminatory measure having an effect equivalent 
to a quantitative restriction on imports in so far as they prevent 
authorities and public bodies or bodies in which the State is a shareholder 
from obtaining supplies of goods from other parts of the Common Market. 

In that respect it claims that it is clear from abundant decisions of 
the Court of Justice that any discrimination based on the origin of goods or 
on the place where they are processed infringes Article 30. 

Moreover, Du Pont de Nemours considers that it is not possible in this 
case to apply one of the exceptions to Article 30 provided for in Article 36, 
since the Court has always held that that article may not be relied on to 
justify measures of an economic nature; it also considers that it is n.ot 
possible to justify the restrictive measures at issue on the basis of the 
"imperative requirements~ set out in the case-law oft~? Court, since those 
imperative requirements do not apply to measures of a discriminatory nature. 

In the plaintiff's view, the system of the reserved quota of public 
supply contracts provided for by Law No. 64/86 is contrary to Directive 
77/62. Since that directive applies superior principles of the Treaty, it 
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prohibits any discrimination, irrespective as to whether it is based on the 
origin of the product which is to be supplied or on the place where any 

supplier is established. 

The plaintiff further claims that it is not possible to rely on Article 
26 of Directive 77/62 in order to justify the reserved quota system. That 
article merely provides that the directive is not to prevent the 
implementation of provisions contained in law No. 835, without prejudice to 
the compatibility of those provisions with the Treaty. 

It submits in addition that in so far as the reserved quota system 
covers not only supplies of products but also services Article 17 of law No. 
64/86 infringes Article 59 of the Treaty, since it reserves to undertakings 
in Southern Italy an appreciable proportion of the necessary supplies and 
clearly discriminates against potential suppliers established in other 
regions of Italy or in other Member States. 

As regards the second question raised by the national court, the 
plaintiff states that the Court of Justice has consistently held that Article 
92 cannot be used to circumvent the prohibition set out in Article 30. In 
addition, it considers that the pr.oposition that the reservation of public 
supplies to undertakings in Southern Italy is capable of being in the nature 
of aid is very doubtful~ if not out of the question. In its view, the fact 
that the provisions relating to the reserved quota system may be intended to 
foster productive activities in Southern Italy does not necessarily make the 
provisions classifiable as State aid governed by Article 92 et seq. of the 

Treaty. 

In the event that it should be considered that the reserved quota 
system can be equated with State aid within the meaning of Article 92 (1) the 
plaintiff states that such "aid~ does not have the necessary characteristics 
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in order to be considered to be compatible with the Common Market within the 
meaning of Article 92 (3). 

In support of that argument, Du Pont de Nemours refers to the criteria 
which the Commission applies in order to determine whether a given system of 
aid is compatible with the Common Market and which it published in a 
communication on 3 February 1979 (Official Journal 1979 No. C 31, p. 9}. 

For those reasons Du Pont de Nemours asks that the Court should declare 
that the reserved quota system for public contracts for supplies and services 
provided for in Article 17 of Law No. 64/86 is not to be classified as 
financial aid to undertakings within the meaning of Article 92 but must be 
regarded as a discriminatory measure designed to channel demand towards 
national products and hence as falling within the scope of Article 30. 

In the alternative, the plaintiff asks that the Court should declare 
that since Article 92 may in no event be used to circumvent the provisions of 
the Treaty relating to the free movement of goods, the fact that a national 
measure may be classified as aid is not sufficient reason for exempting it 
from the prohibition set out in Article 30. 

In the further alternative, the plaintiff asks that the Court should 
declare that aid such as the reservation of a quota of public supply 
contracts to undertakings located in Southern Italy is incompatible with the 
Common Market within the meaning of Article 92 (1} of-the Treaty and that 
such aid cannot be declared compatible with the Common Market within the 
meaning of Article 92 (3} (a}. ~ 

As regards the third question, the plaintiff points out that, as the 
Court held in the judgment of 22 March 1977 in Case 78/76 (Steinike und 
Weinlig v Federal Republic of Germany [1977] ECR 595}, the Commission alone 
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is responsible for determining the compatibility of a plan of aid even if 
its decision may subsequently be reviewed by the Court following an 
application for annulment. 

In the plaintiff's view, a national court cannot therefore rule on the 
compatibility of a plan of aid with the Conmon Market within the meaning of 
Article 92, since according to the case-la~r of the Court of Justice Article 
92 does not have direct effect. 

However, that does not preclude the possibility that a national court 
may have to rule on whether a particular measure is in the nature of aid for 
the purpose of establishing whether it was adopted in breach of the 
procedural rules laid down in Article 93 (3}. In that regard, the plaintiff 
considers that the Italian State has infringed Article 93 (3) in two 
respects. In the first place, it notified the aid plan on 2 May 1986, that 
is to.say after it became the law of the State (1 March 1986} and thus not as 
a plan or in time for the Commission to be able to submit its observations; 
on the contrary the Commission was presented with a fait accompli. 
Secondly, it implemented the provision requiring reservation of a quota of 
public contracts before the Commission reached a final decision on its 
compatibility with the Common Market. The plaintiff states that the 
infringement continued also after the Commission initiated the interlocutory 
procedure laid down in Article 93 {2), despite the fact that in the opinion 
initiating that procedure the Commission itself drew the parties' attention 
to the fact that the initiation of the procedure had a suspensory effect and 
hence aid could be granted only if and when the Commission approved it 
(notice of 29 September 1987, Official Journal 1987 No. C 259, p. 2). 

The obligation not to implement the planned measure continues to bind 
the Italian State even after the publication (on 2 March 1988) of the 
decision, which was not final, in which the Commission reserved the right 
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subsequently to consider the provisions relating to the reserved quota 
system. 

Du Pont de Nemours further considers that the national court has no 
jurisdiction to determine whether aid is lawful even where the Commission has 
not given a determination on that question. However, in this case there was 
no such omission on the part of the Commission. 

Du Pont de Nemours concludes that, as it is provided for in Law No. 
64/86, the reserved quota system falls within the definition of aid 
incompatible with the Common Market within the meaning of Article 92 (1) and 
does not fulfil the conditions necessary in order for it to be authorized 
under Article 92 (3). For those reasons, it asks the Court to declare that 
aid such as the reserved quota system cannot be regarded as being compatible 
with the Common Market. 

2. In the view of 3M Italia, intervening in support of the defendant, in 
order to answer the question whether application of the reserved quota system 
is contrary to Article 30 of t.he Treaty it is necessary first of all to 
identify the purpose of Article 30 in the system of the EEC Treaty. Article 
30 is intended to eliminate all trading rules enacted by Member States which 
are capable of hindering, directly or indirectly, actually or potentially, 
intra-Community trade. 

However, in this case, even if it is accepted that the reserved quota 
system may affect intra-Community trade, nevertheless the restrictive effects 
of the rules governing that system extend equally to national undertakings 
not located in Southern Italy and to undertakings based in other Member 
States of the Community. Accordingly, those rules dp not have 

-(~ 

protectionist aims but are rooted in the need to help to eliminate the 
economic and social disequilibrium affecting the regions of Southern Italy. 
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3M Italia submits that in that context the prohibition set out in 
Article 30 does not automatically apply. It is clear from the case-law of 
the Court of Justice that even State measures which are objectively likely to 
hinder free trade may be regarded as justified, not only where the grounds 
set out in Article 36 of the Treaty apply, but also where the measures serve 
a purpose which is in the general interest and such as to take precedence 
over the requirements of the free movement of goods. In this case, the 
Italian rules at· issue are intended to achieve an aim which is in the general 
interest, not only from the point of view of the Italian State, but also from 
the Community point of view, as has been expressly and repeatedly recognized 

by the Member States of the Community as a whole. 

In that connexion, the intervener refers to the Protocol on Italy which 
is annexed to the EEC Treaty and points out that in the final analysis the 
rules relating to the reserved quota for undertakings from Southern Italy, 

· which were already in force at the time when the Treaty was concluded, were 
regarded as being intended to pursue the fundamental objective of the 
Community set out in Article 2 of the Treaty. 

It therefore considers that national rules intended to correct 
structural disequilibria in the economies of certain regions, and thus 
pursuing an object of Community interest, may derogate from the requirements 
of the free movement of goods and must therefore be regarded as being 

compatible with Article 30 of the Treaty. 

In the view of 3M Italia the reserved quota is part of the aid intended 
for Southern Italy and falls within the category of aid referred to in 
Article 92 (3) (a). By means of that system, the State channels to 
undertakings in the South revenue amounting to 30% of public supply 

contracts. 
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3M Italia further considers that the reserved quota constitutes State 
aid and cites in that respect the judgment in Steinike and Weinlig, cited 
above, according to which the prohibition contained in Article 92 (1) covers 
all aid granted by a Member State or through State resources without its 
being necessary to make a distinction whether the aid is granted directly by 
the State or by public or private bodies established or appointed by it to 
administer the aid. 

3M Italia states that the procedure laid down in Article 93 of the 
Treaty was complied with, in particular inasmuch as on 2 January 1985 the 
Italian Government notified the Commission of the plan provided for in law 
No. 64/86 (Commission Notice 87/C 259/02 of 29 September 1987, Official 
Journal No. C 259, p. 2) and the Commission initiated that procedure in 
respect of only certain provisions of law No. 64/86. However, 3M Italia 
points out that the Commission did not initiate a procedure with regard to 
Article 17 of law No. 64/86 on the reserved quota, but merely stated that it 
reserved the right to define its position thereon. 

3M Italia considers that the fact that there was no decision taken by 
the Commission on that aspect although it had been notified more than two 
years before, amounts to a tacit recognition ~f the lawfulness of the aid. 
In support of that argument 3M Italia refers to the judgment of 11 December 
1973 in Case 120/73 (lorenz v Germany [1973] ECR 1471), in which the Court of 
Justice stated that the Commission had two months to make its position known, 
by analogy with Articles 173 and 175-of the Treaty. 

Accordingly, 3M Italia maintains that the Court should declare as 
follows: 

"(1) The prohibition of measures having effect equivalent to 
quantitative restrictions (Article 30 of the EEC Treaty) 
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does not preclude national rules reserving a specific 
percentage of tenders for public supplies to undertakings 
located in regions where the standard of living is 
abnormally low, in order to facilitate their development, 
provided that that measure of aid has been notified to the 
Commission and the latter has not expressed an adverse 
opinion within two months. 

(2) A reserved quota such as that provided for in Article 17 
of Italian Law No. 64 of 1 March 1986 has the 
characteristics of aid within the meaning of Article 92 
(3) {a) of the Treaty. 

{3) Under Article 93 of the Treaty, the Commission is solely 
responsible for determining the compatibility of the aid 
referred to in Article S2 of the Treaty, but on the expiry 
of the period intended for the preliminary examination 
(which may be fixed at two months by analogy with the 
provision contained in Articles 173 and 175 of the Treaty) 
the Member State concerned may implement the proposed 
scheme of aid. 

(4) If the Commission, after being notified by a Member State 
of the confirmation of an earlier aid plan, reserved its 
right to determine the compatibility of such aid with the 
Treaty and unjustifiably prolonged the period intended for 
consideration of the plan, a derogation from the 
prohibition of impediments to trade and competition must 
be deemed to have been granted, at least until such time 
as the Commission adopts a decision to the effect that the 
aid is not compatible with the Treaty. 

(5) Aid such as the reserved quota provided for in Article 17 (16) 
and (17) of Italian Law No. 64/86 is not such as to affect the 
conditions of trade to an extent contrary to the common interest 
of the Member State or to distort or threaten to distort 
competition.: 

3. In the Italian Government's view, the reserved quota of public supply 
contracts provided for in Article 17 of Law No. 64/86 has the characteristics 
of aid within the meaning of Article 92 of the Treaty in so far as it is a 
measure adopted by the State, the burden of the benefit is borne by the 
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public authorities and the benefit is granted to a category of producers 
which is defined in terms of the location of their activity. 

The Italian Government argues that, since the reserved quota system has 
the characteristics of aid, it must be subjected to the procedure provided 
for in Article 93 of the Treaty; as a result, the Commission's decision 
cannot be anticipated and replaced by a judgment of the Court of Justice 
under Article 177 of the Treaty. 

Moreover the legitimacy under Community law of the aid in question is 
derived from Article 92 (3) (a) and that provision, unlike Article 92 (3) 
(c), does not make the lawfulness of aid subject to the condition that it 
"does not adversely affect trading conditions to an extent contrary to the 
common interest~. In the Italian Government's view, that means that State 
aid to promote the development of under-developed regions has a primary, 
positive value in the Community context and is not subordinated to other 
Community objectives. 

The Italian Government considers that although the reserved quota of 
public supply contracts is a measure of domestic law which benefits national 
undertakings, it does not fall within the scope of Article 30 of the Treaty, 
since it gives preference only to undertakings located in certain regions 
which are determined on the basis of a criterion (under-development) which is 
objectively verifiable and of importance to the Community. 

In addition, it observes that the national measures contemplated by 
Article 30 of the Treaty are those which a~e likely to give rise to 
discrimination between national products and the products of other Member 
States. That situation does not arise in this case because the reserved 
quota system grants a privileged position only to economic operators 
established in Southern Italy, whereas the corresponding position of 
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4isadvantage extends to all Community undertakings, including undertakings 
established in Italy but outside Southern Italy. 

According to Article 2 (3) (k) of Commission Directive 70/50/EEC of 22 
December 1969, in order for a measure having an effect equivalent to a 
quantitative restriction on imports to be involved the measure hindering 
imports must affect imported products as such and give preference to domestic 
products. 

4. The Commission refers first of all to the case-law of the Court 
according to which measures encouraging the purchase of national products 
constitute measures having an effect equivalent to quantitative restrictions 
contrary to Article 30 of the Treaty in so far as they are capable of 
hindering, directly or indirectly, actually or potentially, intra-Community 
trade. The same is true where national rules provide that the public 
authorities should reserve certain orders for supplies to national producers. 

The Commission goes on to refer to several provisions of Commission 
Directive 70/32 of 17 December 1969 on provision of goods to the State, to 
local authorities and to official bodies, which provides, inter alia, for the 
abolition of national provisions under which supplies are reserved to 
national products or national products are given preference other than aid 
within the meaning of Article 92 of the Treaty. 

In addition, the Commission relies on Directive 77/62, which, in its 
view, is based on the principle that restrictions to the free movement of 
goods in the sphere of public supply contracts are prohibited by Article 30 
et seq. of the Treaty. 

In the light of the foregoing the Commission considers whether national 
provisions which reserve a proportion of public supply contracts to 

Report C-21/88 



- 16 -

undertakings located in particular regions are measures which, owing to their 
selective character, are not measures having equivalent effect within the 
meaning of Article 30, but rather aid within the meaning of Article 92. 

In that respect, the Commission takes the view, first, that such 
provisions have the same effects on imports as provisions reserving a quota 
for all national producers. Moreover, the extent of those effects is not 
determined by the number of products benefiting by the measure, but by the 
magnitude of the requirements of the public authorities whose satisfaction by 
imported products is excluded, limited or made more difficult. 

Secondly, it considers that for the purposes of determining the legal 
classification of the provisions in question the objectives pursued by the 
Member States - such as regional or social policies - are irrelevant, since 
the free movement of goods is a fundamental principle of the Treaty, 
infringement of which may be tolerated only for the reasons set out in 
Article 36 and for certain "imperative~ reasons defined by the case-law of 
the Court: neither seem capable of applying in this case. 

It is not possible to cast doubt on whether a measure having equivalent 
effect is involved simply because the reserved quota system affects not only 
products fro~ other Member States but also other national products which do 
not benefit bi the system. The essential test is whether there is a 
restrictive effect on trade. 

As regards the concept of aid within the "eaning,of Article 92 of the 
I 

Treaty, the Commission states that it follows from the actual wording of that 
article and the relevant decisions of the Court of Justice that that concept 
of aid covers no.t only positive benefits in the form of financial payments, 
but also intervention alleviating the burdens to which the budget of an 
undertaking is normally subject which therefore, without being strictly 
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subsidies, are of the same nature and have identical effects. Such 
intervention is achieved by the use of the financial resources of the State. 

The Commission adds that it is inconceivable that Article 92 should 
prohibit measures which are already prohibited by other provisions of the 
Treaty. It concludes that the aid prohibited by Article 92 must necessarily 
be measures other than customs duties and charges or measures having 
equivalent effect. Consequently, the scope of Article 92 is confined to 
measures of public authorities which involve the use of the financial 
resources of the State to benefit the recipient undertakings. 

It follows, in the Commission's view, that the Italian provisions 
cannot be regarded as "aid~ within the meaning of Article 92, since they do 
not involve, either directly or indirectly, the use of the financial 
resources of the State in so far as the State merely requires the public 
sector to obtain supplies from certain undertakings, thereby restricting the 
possibility of obtaining such supplies from other undertakings. The 
Commission points out in addition that the money spent by the State in such 
cases is only the price paid for the goods acquired on the terms of the 
market. It is thus not gratuitous but in the nature of consideration. 

The Commission therefore considers that the Italian measures in 
question constitute a direct obstacle to the importation of competing 
products and are not "aid: within the meaning of Article 92 of the Treaty. 

In the event that the measures could be regarded as aid within the 
meaning of Article 92, the Commission submits that the aid would not then 
necessarily have to be regarded as being compatible with Article 30. In 
support of that contention it cites the established case-law of the Court, 
ranging from the judgment of 22 March 1977 in Case 74/76 (Iannelli & Voloi v 
Ditta Paolo Meroni [1977] ECR 557) and the judgment of 5 June 1986 in Case 
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103/84 (Commission v l1llY [1986] ECR 1759) according to which Article 92 et 
seq. of the Treaty may not be used to frustrate the rules of the Treaty on 
the free movement of goods. 

The Commission points out that preferential schemes of the type in 
question are also incompatible with the provisions of Directive 77/62. It 
concedes that Article 26 of the directive provides that it "shall not prevent 
the implementation of provisions contained in Italian law No. 835 of 6 
October 1950 ... and in modifications thereto in force on the date on which 
this directive is adopted~. 

Nevertheless, the content of the national legislation to which the 
national court refers (law No. 64/86) is to some extent different and more 
extensive than it was when the directive was adopted, and secondly the 
directive applies in any event "without prejudice to the compatibility of 
these provisions with the Treaty~. 

The Commission concludes that the Court should reply as follows: 

"1. Article 30 of the Treaty must be interpreted as meaning 
that the reservation - even the partial reservation - of 
orders for public supplies to particular national 
undertakings constitutes a measure having an effect 
equivalent to quantitative restrictions contrary to that 
article. 

2. Article 92 of the Treaty must be interpreted as meaning 
that such reservation does not constitute 'aid' within the 
meaning of that article.~ -

IV -- Oral proceedings 

The French Government, which had not submitted written observations in 
this case, took part in the oral proceedings on 18 October 1989, when it was 
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represented by Mr Claude Chavance. It argued essentially that the Italian 
preferential system was incompatible with Article 30 of the Treaty. 

After pointing out that as Italian law stood all Italian public or 
semi-governmental bodies were under a legal obligation to reserve a 
percentage of public supply contracts solely for the benefit of undertakings 
located in Southern Italy and that, as a result, the measure in question 
constituted a national measure, the French Government stated that such a 
measure could not be justified under Article 36 or on the ground of 

imperative requirements of a general nature. 

It also pointed to the disproportionate nature of the preferential 
system owing to the considerable number of bodies concerned, to the fact that 
the reserved quota could not be under 30% yet was subject to no legally 
defined limit and, lastly to the fact that it came on top of the various aids 
actually paid in respect of the products concerned. 

It also referred to the Court's case law finding that incentives to 
purchase national products were unlawful. It stated that even if aid were 
involved and the system could be construed as a system of aid, Article 30 had 

to be complied with. 

/S2/M. Diez de Velasco, Judge-Rapporteur 

/FIN/ 
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In Case C-113/89, 

REFERENCE to the Court under Article 177 of the EEC Treaty by the Tribunal 
Administratif [Administrative Court], Versailles, for a preliminary ruling 
in the proceedings pending before that court between 

Rush Portuguesa lda 

and 

Office National d'lnmigration [National Immigration Office], 

on the interpretation of Article 5 and Articles 58 to 66 of the EEC Treaty 
and Regulation {EEC} No. 1612/68 of the Council of 15 October 1968 on 
freedom of movement for workers within the Community {Official Journal, 
English Special Edition 1968 {II), p. 475), and Articles 2, 215, 216 and 
221 of the Act concerning the conditions of accession of the Kingdom of 
Spain and the Portuguese Republic and the adjustments to the Treaties, 

THE COURT {Sixth Chamber), 
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composed of: C.N. Kakouris, President of the Chamber, T. Koopmans, 
G.F. Mancini, T.F. O'Higgins and M. Diez de Velasco, Judges, 

Advocate General: W. Van Gerven 

Registrar: H. A. Ruhl, Principal Administrator, 

after considering the observations submitted on behalf of 

/B/ 

the applicant, Rush Portuguesa lda, by A. Oesmazieres de Sechelles, 
of the Paris Bar, 

the French Government, by G. de Bergues, legal Adviser, assisted by 
G.A. Delafosse, Director at the Ministry of Employment, Paris, acting 
as Agents, 

the Portuguese Government, by Mrs M. L. Duarte, legal Adviser, and 
L. I. Fernandes, Director of legal Affairs, acting as Agents, 

the Commission, by E. lasnet, legal Adviser, acting as Agent, 

having regard to the Report for the Hearing and further to the hearing on 
11 January 1990, 

after hearing the Opinion of the Advocate General delivered at the sitting 
on 7 March 1990, 

gives the following 

Judgment 
/PS/ 

I By an order of 2 March 1989, which was received at the Court on 
7 April 1989, the Tribunal Administratif, Versailles, referred to the 
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Court under Article 177 of the EEC Treaty three questions on the 
interpretation of Article 5 and Articles 58 to 66 of the EEC Treaty 
and Articles 2, 215, 216 and 221 of the Act concerning the conditions 
of accession of the Kingdom of Spain and the Portuguese Republic and 
the adjustments to the Treaties (hereinafter referred to as the "Act 
of Accession~), and of Regulation (EEC) No. 1612/68 of the Council of 
15 October 1968 on freedom of movement for workers within the 
Community (Official Journal, English Special Edition 1968 (II), p. 
475). 

2 Those questions arose in proceedings between Rush Portuguesa 

3 

4 

Lda, an undertaking established in Portugal specializing in 
construction and public works, and the Office National d'lmmigration. 

Rush Portuguesa entered into a subcontract with a French undertaking 
for the carrying out of works for the construction of a' railway line 
in the west of France. For that purpose it brought its Portuguese 
employees from Portugal. However, by virtue of the exclusive right 
conferred on it by Article L 341.9 of the French Labour Code, only 
the Office National d'Immigration may recruit in France nationals of 
third countries. 

After establishing that Rush Portuguesa had not complied with 
the requirements of the Labour Code relating to the activities of 
employed persons, carried on in France by nationals of non-member 
countries, the Director of the Office National d'Immigration notified 
Rush Portuguesa of a decision by which he required payment of a 
special contribution, which an employer employing foreign workers in 
breach of the provisions of the Labour Code is liable to pay. 

In the proceedings for the annulment of that decision, which it 
brought before the Tribunal Administratif, Versailles, Rush 
Portuguesa submitted that it had freedom to provide services within 
the Community and that, accordingly, the provisions of Articles 59 
and 60 of the EEC Treaty precluded the application of national 
legislation having the effect of prohibiting its staff from working 
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in France. The Office National d'Immigration maintained that the 
freedom to provide services did not extend to all the employees of 
the provider of services, since such persons remained subject to the 
arrangements applicable to workers from non-member countries under 
the transitional provisions laid down in the Act of Accession as 
regards freedom of movement for workers. 

5 The Tribunal Administratif considered that the solution of the 
dispute depended on the interpretation of Community law. It 
therefore stayed the proceedings and referred the following questions 
to the Court for a preliminary ruling: 

"1. Does Community law taken as a whole, and in particular Article 
5 and Articles 58 to 66 of the Treaty of Rome and Article 2 of 
the Act of Accession of Portugal to the European ~ommunity, 
authorize a founding Member State of the Community, such as 
France, to preclude a Portuguese company whose registered 
office is in Portugal from providing services in the building 
and public works sector on the territory of that Member State 
by going there with its own Portuguese workforce so that the 
workforce may carry out work there in its name and on its 
account in connexi on with tho,se services, on th'e understanding 
that the Portuguese workforce is to return, and does in fact 
return, immediately to Portugal once its task has been carried 
out and the provision of the services has been completed? 

2. May the right of a Portuguese company to provide services 
throughout the Community be made subject by the founding Member 
States of the EEC to conditions, in particular relating to the 
engagement of labour in situ, the obtaining of work permits for 
its own Portuguese staff or the payment of fees to an official 
immigration body? 

3. May the workforce, which has been the subject of the disputed 
special contributions, and whose names and qualifications are 
mentioned in the list appearing in the annex to the reports 
drawn up by the labour inspector recording the breaches 
committed by Rush Portuguesa, be regarded as 'specialized staff 
or employees occupying a post of a confidential nature' within 
the meaning of the provisions of the Annex to Regulation No. 
1612/68 of the Council of 15 October 1968?" 

6 Reference is made to the Report for the Hearing for a fuller 
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account of the facts of the case, the course of the procedure and the 
written observations submitted to the Court, which are mentioned or 
discussed hereinafter only in so far as is necessary for the 
reasoning of the Court. 

7 The first two questions relate to the situation of an 

8 

undertaking established in Portugal which provides services in the 
building and public works sector in a Member State belonging to the 
Community prior to 1 January 1986, the date of Portugal's accession, 
and which for that purpose brings its own labour force from Portugal 
for the duration of the works. The first question seeks to 
ascertain whether, in such a case, the person providing the services 
may claim a right under Articles 59 and 60 of the Treaty and Article 
2 of the Act of Accession to move with his own staff. The second 
question seeks to ascertain whether the Member State on whose 
territory the works are to be carried out may impose conditions on 
the person providing services as regards the engagement of personnel 
in situ 
force. 

and the obtaining of work permits for the Portuguese labour 
It is appropriate to examine those two questions together. 

In accordance with Article 2 of the Act of Accession, the 
provisions of the Treaty on freedom to provide services apply to 
relations between Portugal and the other Member States as from the 
date of the accession by Portugal to the Community. Only in respect 
of activities falling within the travel and tourist agencies sector 
and the cinema sector does Article 221 of the Act of Accession 
provide for transitional measures. 

9 The Act of Accession lays down different arrangements as 
regards freedom of movement for workers. According to Article 215 
of the Act of Accession, the provisions of Article 48 of the Treaty 
.are only to apply to the freedom of movement of workers between 
Portugal and the other Member States subject to the transitional 
provisions laid down in Articles 216 to 219 of the Act of Accession. 
Article 216 delays the application of Articles 1 to 6 of Regulation 
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(EEC) No. 1612/68 until 1 January 1993. During that period, 
national provisions or provisions of bilateral arrangements making 
prior authorization a requirement for immigration with a view to 
pursuing an activity as an employed person and/or taking up paid 
employment may be maintained in force. Article 218 of the Act of 
Accession states that that derogation entails the non-application of 
the Community rules regarding the movement and residence within the 
Community of workers of Member States and their families, in so far 
as the application of those rules may not be dissociated from the 
application of Articles 1 to 6 of Regulation No. 1612/68. 

The questions submitted for a preliminary ruling thus raise the 
problem of the relationship between the freedom to provide services 
as guaranteed by Articles 59 and 60 of the Treaty and the derogations 
from the freedom of movement for workers provided for in Articles 215 
et seq. of the Act of Accession. 

In that connexion, it should be observed first of all that the 
freedom to provide services laid down in Article 59 of the Treaty 
entails, according to Article 60 of the Treaty, that the person 
providing a service may, in order to do so, temporarily pursue his 
activity in the State where the service is provided "under the same 
conditions as are imposed by that State on its own nationals~. 

Articles 59 and 60 of the Treaty therefore preclude a Member 
State from prohibiting a person providing services established in 
another Member State from moving freely on its territory with all his 
staff and preclude that Member State from making the movement of 
staff in questi~n subject to restrict'i.ons such as· a conditio'n as to 
engagement in situ or an obligation to obtain a work permit. To 
impose such conditions on the person providing services established 
in another Member State discriminates against that person in relation 
to his competitors established in the host country who are able to 
use their own staff without restrictions, and moreover affects his 
ability to provide the service. 
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13 It should also be recalled that Article 216 of the Act of 

14 

15 

16 

Accession is intended to prevent disturbances on the employment 
market following Portugal's accession, both in Portugal and in the 
other Member States, due to large and immediate movements of workers, 
and that for that purpose it introduces a derogation from the 
principle of freedom of movement for workers laid down in Article 48 
of the Treaty. According to the Court's case-law, that derogation 
must be interpreted in the light of the above-mentioned purpose {see 
the judgment of 27 September 1989 in Case 9/88, Lopes da Veiga v 
Staatssecretaris van Justitie [1989] ECR 

The derogation provided for in Article 216 of the Act of 
Accession relates to Title I of Regulation No. 1612/68 on eligibility 
for employment. The national provisions or those provisions in 
agreements which remain in force during the period of application of 
that derogation are those relating to the authorization of 
immigration and eligibility to take up employment. It must 
accordingly be inferred that the derogation contained in Article 216 
applies when access by Portuguese workers to the employment market of 
other Member States and the entry and residence arrangements for 
Portuguese workers seeking such access and for members of their 
families are at issue. The application of that derogation is in 
fact justified since in such circumstances there is a risk that the 
employment market of the host Member State may be disrupted. 

The situation is different, however, in a case such as that in 
the main proceedings where there is a temporary movement of workers 
who are sent to another Member State to carry out construction work 
or public works as part of a provision of services by their employer. 

In fact, such workers return to their country of origin after the 
completion of their work without at any time gaining access to the 
labour market of the host Member State. 

It should be stated that, since the concept of the provision of 

Judgment C-113/89 



3ov 

- 8 -

services as defined by Article 60 of the Treaty covers very different 
activities, the same conclusions are not necessarily appropriate in 
all cases. In particular, it must be acknowledged, as the French 
Government has argued, that an undertaking engaged in the making 
available of labour, although a supplier of services within the 
meaning of the Treaty, carries on activities which are specifically 
intended to enable workers to gain access to the labour market of the 
host Member State. In such a case, Article 216 of the Act of 
Accession would preclude the making available of workers from 
Portugal by an undertaking providing services. 

17 However, that observation in no way affects the right of a 
person providing services in the building and public works sector to 
move with his own labour force from Portugal for th~ duration of the 
work undertaken. Nevertheless, Member States must in ~uch a case be 
able to ascertain whether a Portuguese undertaking engaged in 
construction or public works is not availing itself of the freedom to 
provide services for anothe~ purpose, for example that of bringing 
his workers for the purposes of placing workers or making them 
available in breach of Article 216 of the Act of Accession. 
However, such checks must observe the limits imposed by Community law 
and in particular those stemming from the freedom to provide services 
which cannot be rendered illusory and whose exercise may not be made 
subject to the discretion of the authorities. 

18 Finally, it should be stated, in response to the concern 
expressed in this connexion by the French Government, that Community 
law does not preclude Member States from extending their legislation, 
or collective labour agreements entered into by both sides of 
industry, to any person who is employed, even temporarily, within 
their territory, no matter in which country the employer is 
established; nor does Community law prohibit Member States from 
enforcing those rules by appropriate means (judgment of 3 February 
1982 in Joined Cases 62 and 63/81 Seco S.A. and Another v EVI [1982] 
ECR 223). 
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19 It follows from all the foregoing considerations that the reply 
to the first and second questions should be that Articles 59 and 60 
of the EEC Treaty and Articles 215 and 216 of the Act of Accession of 
the Kingdom of Spain and the Portuguese Republic must be interpreted 
as meaning that an undertaking established in Portugal providing 
services in the construction and public works sector in another 
Member State may move with its own labour force which it brings from 

In such a Portugal for the duration of the works in question. 
case, the authorities of the Member State in whose territory the 
works are to be carried out may not impose on the supplier of 
services conditions relating to the recruitment of manpower in situ 
or the obtaining of work permits for the Portuguese workforce. 

20 In view of the reply given to the first two questions, there is 

no need to give a ruling on the third question. 

21 

/P6/ 
Costs 

The costs incurred by the French and Portuguese Governments and 
the Commission of the European Communities, which submitted 
observations to the Court, are not recoverable. As these 
proceedings are, in so far as the parties to the main proceedings are 
concerned, in the nature of a step in the proceedings pending before 
the national court, the decision on costs is a matter for that court. 

/P3/ 
On those grounds, 

THE COURT (Sixth Chamber), 

in answer to the questions submitted to it by the Tribunal 
Administratif, Versailles, by order of 2 March 1989, hereby rules: 
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Articles 59 and 60 of the EEC Treaty and Articles 215 and 216 
of the Act of Accession of the Kingdom of Spain and the 
Portuguese Republic must be interpreted as meaning that an 
undertaking established in Portugal providing services in the 
construction and public works sector in another Member State 
may move with its own workforce which it brings from Portugal 
for the duration of the works in question. In such a case, 
the authorities of the Member State in whose territory the 
works are to be carried out may not impose on the supplier of 
services conditions relating to the recruitmment of manpower in 
situ or the obtaining of work permits for the Portuguese 
workforce. 

/51/Kakouris, Koopmans, Mancini, O'Higgins, Diez de Velasco 

Delivered in open court in Luxembourg on 27 March 1990. 

/52/ J.-G. Giraud, Registrar, C. N.Kakouris, President of the Sixth Chamber 
/FIN/ 
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Language of the case: French. 
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/P2/ 

Report for the Hearing 
* in Case C-113/89 

I - Facts and procedure 

1. Legal background 

According to Article 2 of the Act concerning the conditions of accession 
of the Kingdom of Spain and the Portuguese Republic and the adjustments to the 
Treaties (Official Journal 1985 No. L 302, p. 23) ("the Act of Accession~), 
the provisions of the original Treaties and the acts adopted by the 
institutions of the Communities before accession are to be binding on the new 
Member States and are to apply in those States under the conditions laid down 

in those Treaties and in the Act of Accession. 

With respect to the free movement of persons, services and capital, 
Articles 215 to 232 of the Act of Accession lay down special conditions 

concerning the accession of Portugal. 

Article 215 of the Act of Accession provides that: 

"Article 48 of the EEC Treaty shall only apply, in relation to 
the freedom of movement for workers between Portuga 1 and the 
other Member States subject to the transitional provisions laid 
down in Articles 216 to 219 of this Act~. 

Article 216 (1) provides that: 

"Articles 1 to 6 of Regulation (EEC) No. 1612/68 on the freedom 
of movement of workers within the Community shall apply in 
Portugal with regard to nationals of the other Member States and 
in the other Member States with regard to Portuguese nationals 
only as from 1 January 1993. 

The Portuguese Republic and the other Member States may maintain 
in force until 31 December 1992, with regard to nationals of other 
Member States and to Portuguese nati~nals respecttvely, national 
provisions or those resulting from bilateral arrangements making 
prior authorization a requirement for immigration with a view to 
pursuing an activity as an employed person and/or taking up paid 
employment. 

* Language of the case: French 
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However, the Portuguese Repub 1 i c and the Grand Duchy of Luxembourg 
may maintain in force until 31 December 1995 the national 
provisions referred to in the preceding subparagraph in force on 
the date of signing of this Act with regard to Luxembourg 
nationals and Portuguese nationals respectively~. 

Apart from Article 221 thereof, the Act of Accession contains no 
transitional measures or other special conditions concerning the right of 
establishment and the freedom to provide services. Article 221 authorizes 
Portugal to maintain restrictions on activities falling within the travel 
and tourist agencies sector until 31 December 1988 and on activities in the 
cinema sector until 31 December 1990. 

2. Facts 

Rush Portuguesa Limitada ("Rush~), a company governed by Portuguese law 
whose registered office is in Portugal, is a building and public works 
undertaking. Rush entered into a sub-contract with a French company for 
works on several TGV Atlantique sites in France. In order to carry out the 
works, Rush brought its Portuguese workforce from Portugal. 

The French Labour Inspectorate carried out checks on two of the sites 
at which Rush was working under a sub-contract, and noted a number of 
infringements of the Code du Travail [French Labour Code]. The infringements 
involved 46 workers on the first site and 12 on the second. They were engaged 
on various tasks; 46 were engaged in the application of concrete and 
reinforced concrete and 7 were site foremen. The remainder were a managing 
engineer, a team leader, a general site worker, a crane operator and a mason. 

According to the reports made by- the Labour Inspector, the workers 
concerned did not have the work permi-ts prescribed by Article L 341.6 of the 
Code du Travail for foreign nationals employed in France. It also appeared 

' I 
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that the Portuguese workers had not been recruited by the Office National 
d'Immigration, on which Article L 341.9 of the Code du Travail confers the 
exclusive right to recruit nationals of third States for work in France. 

The reports were forwarded to the Public Prosecutor's Office by the 
Di'rector of the Office National d' Immigration for the purpose of legal 
proceedings. He also initiated the procedure provided for in Article 341.7 
of the Code du Travail - which provides that without prejudice to such legal 
proceedings as may be commenced against him, any employer who has employed a 
foreign worker in breach of Article L 341.6(1) is required to pay a special 

contribution to the Office National d'Immigration. 

By decisions of 28 January and 26 March 1987, the Director of the Office 
National d'Immigration informed Rush that it was required to pay the above­
mentioned special contribution and served enforcement notices on it for the 

relevant amounts. 

On 17 March 1987, Rush wrote to the Office National d' Immigration 
challenging the validity and basis of the enforcement notice served on it on 
28 January 1987. Rush received no reply to that letter. 

3. The proceedings before the national court 

Rush asked the Tribunal Administratif, Versailles, to annul the 
decisions of the Director of the Office National d'Immigration notified to 
it on 28 January and 26 March 1987, and the implied decision rejecting its 

objection of 17 March 1987. 

In support, Rush claimed that Articles 59 to 66 of the EEC Treaty 
prevented the application of the Code du Travail to its employees. Since 1 
January 1986, those provisions had been applicable to relations between 
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Portugal and the previous Member States. According to Rush, the effect of 
those provisions is that a provider of services may move from one Member 
State to another with his employees and transitional rules on freedom of 
movement for workers, such as those contained in Articles 215 and 216 of the 
Act of Accession, cannot be applied to him. Rush claims that the sub-contract 
work carried out by it in France is a service within the meaning of Articles 
59 to 66 of the EEC Treaty. 

The Office National d'Immigration contends that the freedom to provide 
services does not extend to all the employees of the supplier of services and 
that· such employees remain generally subject to the requirement of a work 
permit until 1 January 1993, the date on which the transitional period ends. 
In its view, that freedom certainly does not extend to the jobs of the 
Portuguese workers concerned. They are not specialist jobs and do not call 
for special relations of trust between worker and company. In that regard, 
the Office National d'Immigration refers to the Annex to Regulation 
No. 1612/68 of the Council of 15 October 1968 on freedom of movement for 
workers within the Community, which defines posts requiring specialist 
qualifications and posts of a confidential nature. 

4. The questions 

The Tribunal Administratif, Versailles, considered that the decision 
to be given depended on the interpretation of the applicable Convnunity law. 
It therefore stayed the proceedings and, by judgment of 2 March 1989, referred 
the following three questions to the Court of Justice for a preliminary 
ruling: I 

"1. Does Community law taken as a whole, and in particular Article 5 
and Articles 58 to 66 of the Treaty of Rome and Article 2 of the 
Act of Accession of Portugal to the European Community, authorize 
a founding Member State of the Community, such as France, to 
prec 1 ude a Portuguese company whose registered office is in 
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Portugal from providing services in the building and public works 
sector on the territory of that Member State by going there with 
its own Portuguese workforce so that the workforce may carry out 
work there in its name and on its account in connexion with those 
services, on the understanding that the Portuguese workforce is 
to return, and does in fact return, immediately to Portugal once 
its task has been carried out and the provision of the services 
has been completed? 

2. May the right of a Portuguese company to provide services 
throughout the Community be made subject by the founding Member 
States of the EEC to conditions, in particular relating to the 
engagement of labour in situ, the obtaining of work permits for 
its own Portuguese staff or the payment of fees to an official 
immigration body? 

3. May the workforce, which has been the subject of the disputed 
special contributions and whose names and qualifications are 
mentioned in the list appearing in the annex to the reports drawn 
up by the Labour Inspector recording the breaches committed by 
Rush Portuguesa, be regarded as 'specialized staff or employees 
occupying a post of a confidential nature~ within the meaning of 
the provisions of the Annex to Regulation No. 1612/68 of the 
Council of 15 October 1968?: 

5. Procedure 

The order for reference from the Tribunal Administratif, Versailles, 

was received at the Court Registry on 7 April 1989. 

Pursuant to Article 20 of the Protocol on the Statute of the Court of 
Justice of the EEC, written observations were submitted by Rush, the plaintiff 
in the main proceedings, represented by Alain Desmazieres de Sechelles, of the 
Paris Bar, by the Government of the French Republic, represented by Edwige 
Belliard and Geraud de Bergues, acting as Agents; by the Government of the 
Portuguese Republic, represented by Luis Fernandez and Maria Luisa Duarte, 
acting as Agents; and by the Commission, represented by its legal adviser, 

Etienne Lasnet, acting as Agent. 

Report 113/89 



)tO 

- 6 -

By decision of 18 October 1989, the Court assigned the case to the 
Sixth Chamber. 

Upon hearing the report of the Judge-Rapporteur and the views of 
the Advocate General, the Court decided to open the oral procedure without any 
preparatory inquiry. 

II -- Summary of the written observations submitted to the Court 

1. The first two questions 

.BlWl observes that the Act of Accession lays down no transitional period 
for the application of Articles 59 to 66 of the Treaty with respect to 
building and public works. Those articles guarantee both to natural and to 
1 ega 1 persons uncond it ion a 1 freedom to pro vi de services. It fo 11 ows, in 
Rush's view, that a person providing services may go from one Member State to 
another with his workforce. The application to that workforce of the 
restrictive provisions of the Code du Trava i1 is therefore contrary to 
Community law. 

Articles 215 to 219 of the Act of Accession concerning the transitional 
period for the free movement of workers cannot serve as a barrier to the 
freedom to provide services. Rush points out in that respect that, as the 
Court has consistently held, those provisions are to be interpreted strictly 
and may not be extended to areas which they do not regulate. 

The French Government does not deny that Rush is ent it fed to freedom + 

to provide services. It asserts. however, that that right does not impede 
the application of all national rules concerning the economic activity in 
question. That is shown in particular by the judgment of the Court of Justice 
in Case 279/80, Webb, [1981] ECR 3305. Thus, an undertaking cannot be 
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allowed, under the cloak of sub-contract work, to evade national prov1s1ons 
concerning the supply of labour, in particular those relating to temporary 

. work. 

The French Government also states that, with respect to the provision 
of services, a distinction must be drawn between the activity of the 
undertaking, which is entitled to freedom to provide services, and the status 
of the undertaking's employees. It is apparent from~ that those employees 
may still be subject to Articles 48 to 51 of the Treaty. 

The fact that an undertaking enjoys freedom to provide services does 
not therefore necessarily mean that all its workers are to be treated as 
supp 1 i ers of services. Accardi ng to the French Government, it is thus 
necessary to identify, within the undertaking concerned, those employees who, 
as workers, are subject to Art i c 1 e 48 of the EEC Treaty, of which the 
application is subject to the derogations envisaged in Articles 215 to 220 
of the Act of Accession, and those who, as suppliers of services, are subject 
to the last paragraph of Article 60 of the EEC Treaty. The latter category 
comprises only employees in posts of a confidential nature within the 
undertaking. The French Government defines as such those employees who are 
entrusted with tasks inherent in company management and are able to bind the 
company in dealings with third parties. 

The Portuguese Government also considers that it is necessary to 
define, in the light of the transitional provisions of the Act of Accession, 
the freedom to provide services in relation to the free movement of workers. 
However, it rejects any definition based on the nature of the work performed 
by the employees of an undertaking providing services. The availability of 
such an undertaking's workforce as a whole determines its production capacity 
and therefore its capacity to provide the service in question. Any condition 
restricting the use of a company's workers consequently limits its freedom to 
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provide services. 

In order to define that right in relation to the right contemplated in 
Article 48 of the Treaty, the proper course is to refer to the basis of the 
transitional provisions of the Act of Accession regarding the free movement 
of workers. Article 216 of the Act of Accession imposes the transitional 
period only with respect to the first six articles of Regulation No. 1612/68 
of the Council, which concern the entry and residence of workers. There is 
thus no derogation from the articles of that regulation regarding p.erformance 
of work and equality of treatment. Portuguese workers who reside, or have 
been authorized to reside, in the other Member States therefore benefit from 
those articles. 

In the view of the Portuguese Government, those transitional provisions 
are accounted for by the concern to obviate any flood of 1 abour towards 
certain Member States, which might upset the employment market in those 
States. The provision of services and the temporary access of workers for 
that purpose cannot have that effect. Workers accompanying the .provider of 
services return to their Member State of origin aft-er the service has been 
provided; accordingly they do not come on to the employment market in the host 
Member State. The terms of their employment are, moreover, governed -entirely 
by Portuguese law. 

The Commission shares Rush's view that the application of the French 
Code du Travail to its workforce makes the provision of services difficult. 
However, it considers that Rush's argument goes too far, in so far as it 
would result, if upheld, in evasion of the transitional provtsions of the 
Act of Accession. Even ·where a service is .provided, the fact ~nevertheless 
remains that Rush's employees are workers moving within the EEC; and 
Portuguese workers' freedom of movement is specifically subject to the 
transitional conditions. 
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In order to reconcile the requirements of the freedom to provide 
services with those of the Act of Accession, the Commission considers it 
appropriate to rely on the provisions for the 1962 General Programme for the 
Abolition of Restrictions on Freedom to Provide Services. The second title 
of that programme refers to the abolition of restrictions on entry, exit and 
residence, which are liable to hinder the provision of services by the 
provider himself or by specialized workers or by staff possessing special 
skills or holding positions of responsibility accompanying the person 
providing the services or carrying out the services on his behalf. When that 
programme was adopted, the same type of problem as the one at issue in this 
case could have arisen, in so far as the free movement of workers and of 

services had not yet been established. 

The objective criterion of employees occupying confidential posts and 
having specialist qualifications is such that services can be freely provided 
whilst at the same time account is taken of the transitional provisions of the 
Act of Accession. That criterion, which is also defined in another context 
by the annex to Regulation No. 1612/68, should be appraised in relation to the 
nature and the type of the services in question. 

In those circumstances, the Commission suggests the following answers 
to the first and second questions submitted by the national court: 

"The provisions of Community law on freedom to provide services (Article 
59 et seq.) prohibit a Member State other than Spain or Portugal from 
disallowing, whilst the service is being provided, the entry or 
residence of the employees of a supplier of services who come in 
particular from Portugal in order to carry out a service on behalf of 
the supplier of services established in Portugal or to accompany the 
latter for the purposes of the provision of the service, provided that 
those employees occupy posts of a confidential nature with the supplier 
of services or are to be regarded as specialized workers. 

On the other hand, in view of the transitional provisions of the Act 
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concerning the conditions of accession of Portugal and adjustments to 
the Treaties (Articles 215 and 216), the same provisions (on the freedom 
to provide services) do not mean that, except in the circumstances 
described above, a Member State other than Spain or Portugal in which 
the service is provided cannot, until 31 December 1992, deny entry into 
and residence in its territory to employees, in particular Portuguese 
employees established in Portugal, even for the purpose of a temporary 
stay for the provision of services,. provided that those employees do not 
hold posts of a confidential nature with the supplier of services and 
cannot be regarded as specialized workers. 

The conditions referred to in this question, concerning the requirements 
of the Member State in which the service is provided, may be allowed 
under the above-mentioned transitional provisions of the Act of 
Accession (until 31 December 1992), provided, of course, that those 
requirements are applied to those Portuguese employees-of the supplier 
of services who do not hold posts of a confidential natur-~ and cannot 
be regarded as workers with specialist qualifications:. 

2. The third question 

Rush and the French and Portuguese Governments consider that an answer 
to the third question is not relevant to the outcome of the main proceedings. 
The Annex to Regulation No. 1612/68 relates only to the operation-of intra­
Community clearing-house machinery for the posts referred to in Articles 15 
and 16 of that regulation with respect to nationals of non-member countries. 

The Portuguese Government also observes that the application of the 
criteria set out in the Annex to workers of a Member State who cross a 
frontier in order to provide a service would constitute a restriction of the 
rights conferred by Articles 59 to 66 of the Treaty. 

The Commission considers, on the other hand, that the definitions of the 
terms "specialist: and "confidential nature of the post: given in the Annex 
make it possible to define the criteria which it proposes for reconciling the 
freedom to provide services with the transitional provisions of the Act of 
Accession. In the present case, those terms cover works superintendents, 

Report 113/89 



- 11 -

team leaders and the operators of particularly complex machines. The 
Commission considers that, subject to a case-by-case appraisal of the facts 
by the national court, the criteria of workers with "specialist 
qualifications: or holding posts of a "confidential nature: as used in the 
General Programme for the Abolition of Restrictions on the Freedom to Provide 
Services and the Annex to Regulation No. 1612/68 must be clarified having 
regard to the nature and intrinsic characteristics of each type of service 
provided. However, the criteria must include in any event, for persons 
occupying posts of a confidential nature, the principal executives of the 
undertaking providing the service and, for specialized workers, persons with 
qualifications which are of a high level or are in short supply and relate to 
a task or trade that calls for special knowledge. 

/S2/T. Koopmans, Judge-Rapporteur 

/FIN/ 
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