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EXECUTIVE SUMMARY

At present, EU Anti Dumpi'ng legislation categorises a large number of third countries
as Non Market Economies‘ (NMEs). Inv NME countries, it is consldered to. be -
* - impossible to caleulate normal value aecording' to standard domestic price information
., because of the sign‘iflcantvdistorting effect of heavy state control and the absence of
meamngful market srgnals Thus, the $0 called analogue country system ‘was
.developed so that normal .value in NMEs is establlshed by reference to prlces and
costs in a comparable market economy in a thrrd country For countrres labelled as
‘Market Economies, on the other hand, the' problem does not arise, and normal value is -
calculated _accordmg to the domestic economic 1nformat10n of the country in question.
The special treatment of NMEs under the antidumping rules dates from the 195(ls and
‘ .‘ the practice assocrated w1th NME ‘status was codified by the EU in ]979 Since that
time, however the fall of Communism in Central and Eastern Europe and the former
‘Sov1et Union ‘and the unprecedented launc;h of economrc reform in China. and-
) elsewhere. has 'signiﬁ‘Cantly altered the economlc circumstances m many of the'
countries labelled _a's‘Non ‘Market Economies. In recognition of ‘their economic
, transforrnation and the progress towards European Union'membershlp, the countries ’
of Central and Eastern Europe have already been removed from the NME lrst and are

" now treated as. market economies under the EU antrdumpmg rules

In the cases of Russia and China, however, the remarkable advances brouOht about by ‘
economic reform remain unrecogmsed in EU Anti Dumprng legislation.-As a result
‘ the prlce calculation methods automatlcally applied to-all mvestrgatrons relatmg to
these two countrles are no longer always approprrate and thcre 18 clear eeonomrc'

Justrflcatlon to adapt EU antldumpmg practlce 50 s to reﬂect their present condltlons

Both Russra and China are v1tally important tradmg partners for the EU and present h

',enormous potentral markets for-the future. The volume of trade between the

~Commumty and these two countries has increased rapidly over the last decade and
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will no doubt continue to do so as they'grow in economic stature. Anti-dumping rules
have of course played a key role in maintaining equilibrium in the trading
relationships where unfair pricing has taken place. But despite the fact that a small
part of trade is covered by anti dumping _measures» (for eg, approximately only 1% of
iniports from both countries was affected by anti-dumping measures in the European
Union in 1996), both Russia and China have attached great political significance to

EU antidumping policy, in particular their status as NMEs.

The purpose of this proposal is to introduce specific adjustments to EU antidumping
- practice based on an objective assessment of existing economic conditions.in Russia
~ and China without weakening the EU’s commercial defence instruments. In particular,
this proposal will allow a degree of flexibility on a case by case basis to accommodate
instances where the existence of verifiable market economic conditions prevail. It will
alsolremove the labelling of Russia and China as NMEs and it will introduce a more
systematic approach to the calculation of individual treatment and comparative

advantage.

~ In this Away, the nroposed changes will be a recognition of the efforts made so far by
V‘China‘and Russia to transform their economies. They will also act as an important
“1ncent1ve for continued and accelerated reform in those enterprlses in Russia and
| China Wthh do not yet operate in a market economic environment and will bolster the
_efforts of. the Russian and Chinese Govemments to advance reform at a
xmcroeconomlc level Finally they will br1ng the EU anti dumping rules into line with
Athese of some of our main trading partners (eg US, Australia, Canada) all of whom
" “have the ability to adjust their anti dumping instruments to match the economic

realities on the ground.

This Communication-set's out the following: _
e the background to, and implications of, the treatment currently applied vis-a-vis
non-market economies in anti-dumping proceedings;
e the im’plication‘s of the process of economic reform in Russia and China for.vzmti-
dumping; |

a proposal for changes to the current anti-dumping practice.
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‘ COMMUNICATION TO THE COUN CIL AND THE EUROPEAN
PARLIAMENT ON THE TREATMENT OF FORMER NON MARKET
ECONOMIES IN ANTI DUMPING PROCEEDIN GS

s .

Introduciion ' N

According to EU Anti DUmping legislation, third countries are either euleg'oris'ed

a5 ‘Market Economies’ (ME) or ‘Non Market Economies’ (NME). The countrics

regarded by.the EU as non-ma’rket economies are not listed in the Basic'ahti-

- dumpmg regulatlon 1tself but in an annex to Council Regulation 519/94 on the’

' 'producer s home market. In anti- dumplng proceedmgs concermng ‘market -

‘common rules for 1mports from cextam third countries': ~ All other countrles are

con81dered to be market economies. The main practlcal difference between these
.two categories is related to the way in ‘which normal value’ (the price. at which
exporters sell goods on thelr domestic market), and hence the ex1stence of

dumping, is determmed for the purpose of antl dumpmg lnvestlgatlons

‘Dumping occurs when a producer sells goods on an export market at a price

-which is lower than the ‘normal value, that is the price' of the goods on the:

economy countrles normal value is usually based on the domestic pnce% in the
exportmg country. Where domestlc prices do not truly reﬂect normal value '
because for instance domestic %aleq are. not sufﬁcxent the co&‘.te of productlon in
the exportmg country are used instead.

In the case of NMEs it is considereo to be imposeible to calculate normal value
according .to dornestic standaird price Ainforﬂmation because of the signiﬁez_int ‘

distorting effect of heavy state control and the absence of meaningful market

1

Countries .considered as rion- -market economies are Albanla Arinenia, "Azerbaijan Belarus, P.R. China,

) Georgia, Kazakhstan, North Korea, Kyrgyzstan Moldavia, Mongolia, Russia, Tajikistan, Turkmenlstan Ukraine,

Uzbek|stan Vnetnam



signals. For this reason, the Antidumping Regulation contains special provisions
for the calculation of normal value?, automatically applicable to all countries
listed as non-market economies. According to these provisions, instead of
domestic prices or costs, prices or costs in an apalogué’market economy third
country are used. In selecting an apalogue country, the Community’s approach is
.to seek. a market economy ‘in which pric'cs- and costs are not excessive in °
comparison with a world average for the product conceme‘d.' This is determined
on the basis of a host of factors, including the conditions o/f _Icompetition in the
ééndidate analogue Cpuntry and the charactéristics of its domestic induétry, such

as the degree of its rationalisation and modernisation and its cost-consciousness.

In order to fully understand the reasoning behind the treatment of NMEs, it is
usefﬁl to look at its origins and historical development. In order. to define
dumping, Ariiclé VI of the GATT places emphasis on the concept of transac'ti&ns :
made in the ‘ordinary course of trade’. This mean§ that in order to be reliable,
priceé and costé must be determined on the basis ot: market signals reflecting
supply and demand conditions. In 1955 this was clearly not the ¢ase with regard
to a number of command economies in which state control over the means of
productibn 'aﬁd state intervention in the economy were so substantial that prices
.and costs could be significantly distorted. In- aicknowledgémen; of these

difficulties, an interpretative note to Article VI of the GATT was adobted stating

that: “It is recogniéed that, in the case of imports from a country which has a
complete or substantially complete monopoly of its trade and where all domestic
prices are fixed by the State, special difficulties may ex@st in determining price
comparability for-the -purposes of paragraph 1, and*iti such cases iniporting
contracting parties may find it necessary to take into account the possibility that a
strict comparison with domestic—pfices in such a country may not always be

appropriate”.

While the interpretative note highlighled'the potential difficulties with price and

cost data in NMEs, it did not suggest any alternative criteria on the basis of which

Article 2, paragraph 7 of'CounciI Regulation (EC) No 384/96 of 22 December 1995



normal value should be established. In the absence of regulation, a solution had
therefore’ to"b'e found,-and the 'analogue third country system was deyeloped by |
- _the U'S. after the end of the iKennedy round. The objective of this system was
clear: in order to be able to compare prices. in the e’xporting country with the :
‘normal value of the goods in the ordinary course of- trade,’ an und1storted
: benchmark had to be sought outsrde the NME country of the exporters and prlces
and costs in a comparable surrogate market economy third. country had to be used.
ThlS approach was soon taken up by other srgnatones to.the GATT and in 1979 '

" the EU introduced specific rules codlfymg its practxce in th1s area.

—

'Another'difference -between the treatment of NMEs and MEs in anti—dumping
proceedings-is the manner in which the antidumping duty is determined. In the -

' ~ case of MEs, individual duties are established for éach exporter, while in the cisc
"of aNME a singlé average rate of duty is applied to all'imports from that country .
The inability to distinguish between individual producers in'a»NMEi country stems -

from.the fact that all the means of production and natural resources helong to One

kentlty, the State.- All imports from NMEs are therefore consrdered to’ émanate
: from a smgle producer and the appllcatlon of a single rate is necessary to avoid
» crrcumventlon of the duties, that. is the channelhnv of- cxports through the
\ exporter with the lowest duty rate. Current EU practtce allows for derogations
from this general rule where warranted by the economic circumstances of .the
compames mvolved Individual duties may therefore be applied in the exceptlonal'
cases where a company can show’ that it operates mdependently from the State. ln :
-"~March 1997 the adrmmstratlve rules on individual treatment were rev1sed in

* order to 1ntroduce more ﬂexrbrllty In order to qualify for'-such treatment,

' exporters are now requrred to meet flVC core criteria (see (i), (1v) (v1) (vii) and

’(vm) of Annex) while a certain discretion is left to the Commrssxon regardmg the :
remammg three criteria. «
China and Russia are two of the countries traditionally treated-as non-market -
economies under the antidumping rules.p:l'he provisions ‘outlined above ‘were
- des'i'gned“'to *meet'the“conditions prevailing in command/economies, and they
',r:eﬂected the situation of these two countries at- the tlme when the interpretative



note to Article VI of the GATT was adopted. In the meantime, however, although-
both China and Russia have clearly moved away from the paradigm of a
command or centrally- planned economy, the EU ‘antidumping rules remained the '
same. Thxs situation has prompted an internal review of the EU antidumping

i)olicy with a view to determining whether any adaptations had to be made.

Changes in Russia and Chiha

It is not always easy to measure the precise level of reform in order to see if a
coun&y ‘has evolved ‘enough’-to warrant market economy treatment; and since -
former non-market-economies often take their own very distinct routes in the
reform process, their level of achievements will vary in different areas. Different
countries do not therefore easily lend themselves to a direct comparison. In the

case of Rossia and China, for eiample, China has pursued slow but steady reform

. since 1979, experimenting first on a limited basis in the coastal zones and only
‘then expanding the reforms to cover the whole country. Russia, on the other hand,

_ -has‘ proceeded quickly since 1992.

- What is clear, however is that both countries have definitely moved away from a.

- command economy output is no longer. prlmarlly determined by central planning;

most restrictions on import ‘and export trade have been lifted; prices have been

extensively liberalised; the national currency has been made convertible under the

.- current account; privatisation has proceeded apace; and private enterprise has

10,

been encouraged. In pnrallel, legal and institutional structures are being reformed -

and new tax laws and fiscal regimes are under elaboration.

On the microeconomic level, the structure of enterprises is changing. Alongside

.. the State owned enterprises, which are being encouraged to merge and restructure,

 there is an emergence of new companies which operate autonomously of the State

*and in increasingly competitive conditions. One noticeable factor is the
* increasing number of foreign owned firms which operate in these countrie’ on the

basis of m'arkef economy principles. It is clear that, for these operators, the extent

to which their own prices and costs can be used in anti-dumping investigations is

increasing.
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.phasing out-associated price subsidies. -

The following'fa(:ts illustrate the economic changes in Russia and China:
Russia

At a macroeconomrc level the Russran economy has stablllsed to a 51gmﬁcant

degree over the last two years ‘The reform _process has been further remforced by

' the establrshment of a new Cabmet in March 1997, building on the mandate for,

' reform won by presrdent Yeltsin in the 1996 electrons The government has ‘
followed a consnstently tight monetary polrcy the exchange rate has ‘been
'stablllsed mﬂatlon is down to between 1%-2% per month::and Russia’s growing

: ablllty to draw from mternallonal capital matkets has hclpcd to: bun" ral interest
:rates down to 24% in June l997 compared w1th 120% in June 1996 Output may_'
finally be on the upturn. o IR .

" The withdrawal of the state is well established for example state sub.sidies-have

been drastically cut back and wages have been liheralised._The rouble is fully

‘convert_ihle.; The outcome of the Tax Code debate, and the passing of a budget
. allowing Russia to stavaithin' the IMF budget deficit target of close to 5% of
GDP will be key. | |

Prices were liberalised extensively for the‘first-time in 1992. Prices of tradable

goods ha've been brought towards market levels, and even exceeded them in some

“cases. Prrces for serv1ces ‘remain in most cases lowu than wmld levels, though

are rtsmg at a faster ralc, as they are commercmhscd ln the case of houxmg and'

uttllttes, tor example cost- recovery ratios are being dd_lUSlCd with a view 1o

Privatisation took. place in two waves.. In 1992, major state-‘owned companies

" were ob'li’ged to issue shares in the form of ‘ 'vouchers” that were made available

\

-'to the entire populatton for free Since 1994, the prrvatrsatron programme has

focused’ on the transfer -of the 1cmam|ng blocks of shares to the private sector:

’through dl.l(.ll()n\ or tenders, mcludmg the “shares for loans” scheme sclling



. shares in 29 leading oompanies to banks and consortia. While criticised for the
‘ extent of 1ns1der dealmg, later privatisation programmes have nevertheless been
broadly camed .out on a commercial basis. By mid-1997 the total of 128.000
firms of all sizes and in all -sectors have been prlvatlsed. The prlvatlsatlon
programme is_picking np. again at the end of 1997, partly in response to the

budget revenue crisis.

Banking and interest rate regim : Commercial banking and~ﬁnancial markets
" have developed rapldly over the past two years, supported by a much- -tmproved
regulatory structure. In part1cular two laws of 1995 on corporations and securities
markets have significantly increased proteetlon for shareholders. However, the
development of the stock market is still at an early stage, and regulation and -
supervision are under preparation. Restrictions still apply to forelgn applicants.

Trade liberalisatlon‘ 1In line with its application to join ‘the WTO. Russia has

substantlally liberalised its forelgn trade regime.. The end of the foreign trade
. monopoly was heralded in l991 and the reforms of 1994 to 95 completed the '

transition to a broadly open regime.

"In concllision economic reform at a macroeconomic level is well established in
Russia.. Some mtemal contradlctlons remain, however, with divergences between
leg1slat10n and practlce between federal intention and reglonal appl1cat10n and -

from company to company. The Russlan government has this year, embarked on

. a series of pohcy reforms to translate intentions into practxce the campaign to .

' ,brmg ‘natural monopolles under control; parallel to the ongoing debate on the

new Tax Code it has intensified efforts to-recoup arrears of payments; and at the
microeconomic level, the nation-wide introduction of accounting and auditing
- reform "arv_e evidenee of the government’s determined efforts to accelerate the

~ reform process.
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China

K __China han.,taken. sig’nil’icanl_ stens to liberalise its economy since "'Dcng Xiaoping

set about gradually dismantling the command-economy in- 1979.. The process of

reform isj already we_ll-established, and the political will to . sustain. it was

" confirmed by Jiang _Zen1in at the 15th Party Congress last S_eptember.

> By freeing np ﬁfices, creating a convergible_currehcy,*ren'}oving trade festrictions

_and enc_ouraging private enterprise, including through foreign investment, market
principleS' naVe gradually been introduced into the Chinese economy. In lafge :
pocketé of that ecdnomy, nct least in the many ‘special economic zones’, forefgn )

and domestic companies already operate along market lines.

Pr1ce 11berahsat10n. Accordmg to the World Bank i in 1996, 90% ot retail prices

and 80% of pnces for agriculture and raw materlals are determmed by 1 the market.
. Thls compares to 1978 when 97% of retail prlceb 94.4% of farm prices and ”
| '99 7%.0f raw materlal prices were state controlled. In- 1993 crude oil and steel °
- prices were hberalxsed State-controlled prices have now been ellmmated in all
areas except for gas, water and electr1c1ty for civil ' use. Even here, prlce .
hberahsathn is under_ way,‘for example in Beijing, where water and fuel'charges‘

have increased:significantly..

| h ’I}he' enterprise system. An effective intenational _corpdr_ate model.already‘ exists -
) in China (W()rld‘B.a'nki- c(mntry‘,vtudy on China, 1997). - Where state:0wned

enterprises -have already bec'n incorporaled, it has helped makc profits and losses™
‘more transparent, ‘while cstablishing hodlg values for asscfs andclurilying rights
 - over real estate. As regards privatc and s:cmi—'privzlte companies, they now account
_»-lm over (wo lhudx ol cconomic. pmduclmn in China, and this puccnlagc I8
1t~c‘<.asmg €Very ycar. ‘*ux!hcrmmc, the share of tomgn ccrﬁlpanlcx in mpor and
ufport. jumped from 21% in !(591‘ tc. 47 %o i 199¢ um,uku acees darab.zse
.'Eur(;ﬁeézfz Cormission). Fo;eign—f-«-d d p“oc‘.uc.xcm companies now account for

a large portion of China’s exports ‘toEurope.



A CurrencLissues and capital markets. China introduced full convertibility for
current account transactions in 1996, foregoing the -right ever to reirnpose Vany
’currency restrictions on current account activities without the approval of the
_ Intemationnl Monetary Fund. Inflation has been- effectively tackled - it was over
25% in the early ‘90s and is down to-sing‘le digits’E)day (in retail price terms
inflation was on average 1.8%° from January to June 1997, while average
consumer price inflation was 5% in the same year). China’s growing integration
. witn'global capital markets is reflected by the fact that it now accounts for 40.% of
foreign investment flows, 10% of bank lending and a growing amount of
portfolio investment in developing countrles Furthermore, gradual reform dCI‘O§§
the entire ﬁnanCIal sector was launched in 1993, and mcludes strengthening the :
central bank tlghtenmg control on government lending and transforming four

specialised banks into genuinely commercial banks.

Special economic zones. In addition to reforms designed to encourage domestic
private enterprise, the growth of the privnte sector is due to Beijing’s acti_ve policy
~ of attracting foreign firms to eet up jo—int ventures in China’s five ‘Special
Economic Zones’, namely Shenzhen (where much of Hong Kong’s outsourcing is
located), Zhubhai, Shdntou Xiamen and Haman The regulatory framework,

designed to attra_ct high technology and encourage production for export, offers
the right to establish wholly-ownedv‘companies and to export independently
without the obligatory use of state trading eompanies, and without prior approval
- from the State. It also offers preferential rates on customs duties, income tax,
product tax ;lmi VAT under certain conditions. In many cases those reforms have
taken root, spreading‘beyond the bounds of the zones themselves. The SEZs
. enjoy substantial autonomy from the Central Government and benefit from the
growth of‘ an enterprise culture within them, induced by foreign: investors,
connections with Taiwan and Hong Kong, and government schemes to introduce
a modern coroorate structure. A number of- for(:lgn banks dlready carry out

‘ xubstantml operatlons within many of these arcas.



In addition to the SEZ, 14 major coastal citiesvwer‘e opened up to free enterprise
' ‘ in 1984, followed by-a number of border cities;: several mland provmcxal caprtals
A‘and number of-cities along;: the banks of the Yangtse river. Open coastal. cltres
" have. since Jomed together to create larger-development areas such as the Pearl
' Rlver Delta inAGuangdong and- the Yangtse delta (which include's Shanghai). :
* Many companiesin these zones are »effectively operating under market-c‘onditionsi
already 350 mllllon people live in-China’s coastal Zones, where market reforms ,

have progressed furthest. -

o Trade liberalis_ation. The Chinese leadership believes that the gradual re’r'noval.'of'
'»:trade ‘and investment barriers is a necessary c"omplement_*t'o its own, internal
.reform-- programlne, and China has already: substantially liberalised its trade

regimep.» In 1979 there were 14 state-owned trading corporations.l Today there are .
' over 1_2,000 companies with foreign trading'rights. In the conte):(t of WTO- |
. 'accession negotiatibns China has already offered to cut' i'ts 'import tariffs from an.
average of 17% today to .10% by 2005 (in 1994 the .average was 34%) tmd lo

: _femove all remaining quotas by 2005.

-lnvc'_onclusion, economic reform has firmly taken root in China. The proccss of
" reform is not yet ‘completeeveryWhere in Chin_a,, for instance,"in relation to-the
determination of wages and working conditions but the p'olitical ‘will is there to
carry through the necessary changes In particular, the Chinese-governement is
makmg concerted efforts to spread the benefits of economic reform to all regions
. and toaccelerate the restructurmg of ‘State-owned enterprlses Furthermore the-
4 development of new welfare and labour pohcles is under way in order to respond
- mtu llm o the l,towlh in mlgmnt labour und to a trarsitional rise in
_ununploymcnl as the wolklolcc is shifted from lmdtlronul industrics to new arcas

of cconomlc_ucllvmcs. *

;12.~ Detailed reflection within the Commission prompted both by- the cyidcncc of
substantial economic reform in Russia and China and by the po’sitivc impact that
the treatment of the issue may have on the relatronshtp between the EU and Russra
and Chma has led to the deyelopment of this proposal It represents a move away

T
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from NME status (whilst still stopping short of full market economy status) based
on a more flexible, case by case analysis of the economic conditions relevant to

each anti dumping investigation.

. Importantly, such an approach will support the policy initiatives pursued by

govémments to encourage fundamental restructuring at the company level,

including the iniroc_iuction of modern accounting and auditing systems and modern

' management technique‘s,.effective competition and bankruptcy - legislation, and

14

15.

solutions - to non-repayment problems. ‘As such, this proposal represents an
incentive for sustained reform in both Russia and China, a goal which the EU will

continue to encourage by providing appropriate assistance.

. The proposed changes will bring the EU antidumping provisions into line with:
those of some of our major trading partners which already have the ability to
adjust their anti dumping practice to' match the economic realities on the ground.
In this coﬁtext, the antj—dﬁmping practice of other GATT signatoﬁes was also

examined.

Australia and Canada already have legislative provisions which allow the use of

. domestic prices and costs for countries in a transition phase should market

conditions be deemed to exist - Australia‘r'ecently used such domestic economic
data in two céses involving China. The US also has similar provisions in its
legislation and decisions are taken in accordance w'ith a pre-defined list of criteria
~ which can be applied on a case’by-casé basis. In particular, United States
legislation permits normal values to be hased on the prices and costs in countrics
in tranisition, if it is shown that the goods under inveétigation are produced by a

“market oriented industry” (MOI). In determining whether a MOI exists, the US |

~ examines to what extent input costs are market-determined and the degree of state

interference in business decisions .concernihg production and pricing. This-
provision has not been -extensively invoked by the companies subject to
antidumping investigations in the US, and its applicfation‘has therefore been very
lilmited..The US is currently re-examining ihe MOI test with a view to increasing

_ transparency and understanding in the application of the criteria.  Furthermore,

10



the US grants individual treatrnent in almost every case. Their approach in this

" regard is pro-active and it is based on systematic on-spot visits..

C. Proposal to amend EU antl-dumpmq pollcv ws-a-ws Russna and
' Chma e '

16 The EU dntldumpmg system is presently unable to tdke account of the changes in
the Russian and Chmese economies because of the mflex1b1hty of the analogue
country rule' if a country is listed as a NME the-EU has no alternatlve but to use

. analogue country data, even if it.can be shown that economic COHdlthl‘lS make this
" choice unnecessary or mappropnate In order to insert a degree of ﬂex1b111ty into

- the EU practlce so that it can accommodate instances where verlﬁable market

| economy condltlons prevail, - the followmg adaptatlons to the current treatment of

these countrles have been 1dent1ﬁed These are:

i‘(i_) Russia and.China will -be deleted from the list of countries o which NME L

treatment applies.

: (ii) The'EU will be given the possibility to derogate from the unulooue _country
L method in those ‘cases in Russia and China where the economlc cxrcumstances

' Justlfy 1t Inpartlcular B i

- A speciﬁc provision will be introduced into the basic anti—dumping regulation
l -which will allow the EU to examirie, on a cztsé—_by-case basis, Ivvhether one or
"‘more producers suhiccl to an antidumping inv“cstigution’ operate i_n' A manncr,
which will make the use of lhcirdomcslic prices and costs meaningful in lhc

: "cstublishment of normul value. This dctcrminulion will be inudc on lhc basis ol'
propetly s'ubst‘mlmted requests by the producer or producers conccrncd and i in

_the hght of the criteria mcluded in annex | of the attached . proposal for a

Councﬂ Regulatlon

\

~ This will not prevent the EU industry from submitting a complaint on the basis of fa_nalogué
- country data. If it is, however, shown subsequently, in the course of the antidumping

- o RIS



— For example, in order to be able to use domestic prices and costs in anti-
dumping proceedings_, the accounting records ,6f the company should
accurately reflect the cbsts of prod'uction for the product concerned. Moreover,
costs of inputs such as land, raw materials, labour etc. sh(;uld be valued on a
.reasonable basis. The same applies to the cost of utilities such as energy and
to the cost of technology (including intellectu'ai property righ_ts). In situations
where the costs of cenaih inphts appear distorted, these inputs will be replaced
by their corresponding value in a market analogue third country. Account will
be taken of whether the company is financed by borrowings or properly
.acquired capital. The com‘pan‘y should also be free to determine its prices and

quantities so as to achieve the goal of maximising returns on assets.”

< The Commission will, upon initiation of the case, duly inform the producers

_eoncerned that they have the possibility to submit such claims. The onus. of

proof will lie with the exporting producer or producers ‘concerned. In its

‘examination of such claims, the Commission wi_ll' use all information available

to it. To the extent that market cqndiﬁons prevail, domestic data will be used,

and .in,dividué.l dﬁmping margins for the companies concerned will be

" established. This approach will épply only to antidumping investigations
initiated after the entry into force of the relevant legislative changes. '

— The additional work required by the examination of market economy status

"~ will have td be completed early enough in-the investigation in order to allow

. the existing r_nandatory time limits to be met. In this respect it will be crucial

that an irrevocable decision on the market sconomy status of individual firms

. is taken at the earliest poésibl'e stage in the proceeding ie..witﬁih one month of

initiation.

investigation, that market economy- conditions prevail with: regard to these firms, the EU
will use domestic prices or costs of production as a basis for calculating normal value. -

1



(iii) If it cannot . be shown that market conditions prevail, analogue country data will
be used, same as at present. -However, improvements .to our practice ‘will be

'introduced in the following respects:

- Under current practice, the Commission examines whether the “analogue

\,_,._country norrnal value needs to be adjusted to take due account of overall

natural comparatlve advantag that Russmn or Chmese producers may have in

comparlson to the producers in. the analogue country In this regard, the
Commission - will in future take the initiative to inform the, producers.
"concemed of their rrghts in this respect, it will send questronnarres to them,
and it wrll verify the data provided by means of on- spot visits. Adjustments |
; wrll be made where approprlate The normal value thus established will.
-accurately reﬂect the real condrtrons of- production and sale in Russm and’

. Chma

- Finally improvernents will be introduce‘d with regard totindividual treatment

jthat is the determmatron of 1nd1v1dual dumpmg margms which apply as an
exceptron from the smgle country- ~wide margm Under current practlce
individual treatment can be granted where a producer can show that it operates
independently from the State, on the basis of the criteria l‘isted'in,Anne‘x 1 of
.this Communication "and accordihg to the administrative practice described in
Paragraph 6 of thlS Communication. The Commrssron will continue usmg the
© same cr1ter1a as before In this context emphasrs ‘will be put on whether or not
‘there is a risk of crrcumventlon of the duties. The Commission will examine byA

means of on-spot visits, any evidence Submitted to. substantiate requests for

The full list of crutena is mcluded in Annex 1 of the attached proposal for a Council
Regulation. i - S L

A

- According to the case law of the European Courts, in antidumping investigation account
must be taken of natural comparative advantages enjoyed by producers in NME countries,
Case C-16/90, Detlef Nélle v. Hauptzollamt Bremen-Freihafen. Express reference to

- “comparative advantages is made in the Joint Declaration in relation to Article 18 of the

- EU Russia PCA. where it was agreed that due account shall be taken overall of natural
' comparative advantages shown by the manufacturers involved to be held with regard to
factors such as access to raw materials, production process, proxnmtty of productlon to

, customers and spemal charactenstlcs of the product
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such treatment in order to be able to decide on the basis of a global assessment

of the degree of independence of the company or companies concerned.

IThe above adaptations provide the basis for a balanced package which should
now be iniplemented as an appropriate reaction to the et:onomiechanges in the

* two countries concerned.

~

17. To the extent that “marl;et economy conditions prevail with regard to certain
comt)anies in' Russia or in China the proposal will lead to the application of
“domestic prices -.and costs where analogue third country data would have otherwise
been used. The impact of the proposal will therefore depend on the extent of the

- reforms realised by these countries, and it will reflect the specific behaviour and

operatirtg conditions of individual firms. It will not thus weaken in any respect the

effectiveness of the EU antldumpmg instrument. Obv1ously antldumpmg action

- will continue to be taken where Justlﬁed

18. This proposal does not prejﬁtlge the negotiations takirtg place. concerning the
| accession of these countries to the WTO. While it is hoped that this proposal will -
fnteract ' posi_tively with the on-going WTO accession negotiations by further
stitnuiating' reforms, it will not ease or reduce the EU requirements for WTO
membership of these countries. Ae regards other cou*ltries.presently listed as

' NMEs, the Commission will keep developments in these countries under review,

. and it will regularly report on progress made towards market economy in the
context of the on-gomg reform processes w1th a view fo adaptmg accordmgly their -

treatment in antx -dumping proceedmgs
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~ ANNEX"

CRITERIA ON INDIVIDUAL TREATMENT

i) The "majority of the Asharesfshould belong to genuinely“private companies and no
State ofﬁcrals should appear on the board or in a key management position; the fact
' that the company concerned is controlled: by a forergn investor will be considered a
relevant 1nd1cat10n of 1ndependence l
ii) The land on which the faCilities of the company ‘are built should be rented from the
© State at conditions"eomparable to those in.a market economy couhtry or purchased
. (e.g. proper contractual lease).. '
iii)The company should have the'right to hire and dismiss employees and the right to
ffx salaries. -
1v)The company should have full control over its supply of raw matenals and mputs in
general. . - ' '
V) The supply of utilities should be guaranteed on the‘ basis of proper contractual
terms. | N
vi)Proof is. given that profit can be exported and capital invested can be repatriated
' - “(only in case of foreign investment, e.g. joint ventures). . |
vii)The ekport prices shouid be determined freely; the fact that export sales are made
- toa r_elated_ party located outside the country in questiorl will be a decisive factor:
‘ v_iii)Fr_eedom to carry out business activities should be guaranteed, in particular in \

. respect of the followin'g :

° there should be no restrictions on sellmg on the domestrc market;
e the rlght to do business cannot be withdrawn outside proper contractual terms;
° quantrtres produced for export should be determined freely by the company in

accordance with the tradrtronal demand of its export markets
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PROPOSAL |
FOR A COUNCIL REGULATION (EEC) NO /97. - h
amending Council Regulation (EC) No 384/96 on protéction against
dumped imporfs froin countries not m.embers of the European
o Community. '



Counc|| Regulatlon (EC) N0197 ’
amending Regulat|on (EC) No 384/96 on protection agalnst dumped
|mports from,countrues not members of the Europe_an,Commumty .

" THE COUNCIL OF THE EUROPEAN UNION,.

Havmg regard to the Treaty establlshlng the European Commumty and in

partlcular Artlcle 113 thereof,

- Having regard to the proposal from the Commission®,

Haviﬁg 'rega‘rd to the opinion of the Eurobean Parliament’

Whereaé by Regulation (EC) No 384/5136B (“the Basic Antidumping Regulation”)
- the Council has adopted common rules for protection’ against .dumped

imports from.countries which are not members of the European Community;

Whereas. by Regulation (EC) No 51 9/94° the Council has: adoptéd common --
rules for imports for certain third countries which are listed in its-Annex I

"OJNo
"OJNo
° 0J No
'.é.O;J I;Io



Whereas paragraph 7 of Article 2 of Council Regulatlon (EC) No 384/96 |
prescrnbes that in the case of imports from non-market economy countries
and, in partlcular these. countries to which-Regulation (EC) No 519/94 applies,
normal value shall be determined on the basis of the price or constructed

value in an analogue market economy third country;

' Whereas the process of reform in Russia and the People’s Republic of China
| has fUndamentalIy- altered their economies and has led to the emergence of
firms or sectors where market econemy rules prevail; both countries have as
a result moved away from the-economic circumstances which inspired the use

of the enalogue country method;

Whereas is i_t appropriate to revise the Commu-nity’s. antidumping practice in
~ order io be able to take account of the_'changed economic conditions in
. Russia and in th‘e People’s Republic-of China; in particular, it is ap’propriate to'
specify that normal value may be determined in accerdance with the rules
applicable to market econo'r'ny countries in cases -where it can be shown that
“market conditions prevail for one or more broducers subject to investigation in

relation to t_he manufacture and sale of the product concerned;

Whereas it is appropriate to specify that an examination of wI::ether market
conditions prevail will be carried out on the basis of properly sgbstantiatéd :
claims by .ene or more producerssubject fo investigation who wish to avail
themselves of the possmlhty to have normai vaiue determined on the basis of

" rules apphcable to market economy: countnes

Whereas, in order to introduce the revised practi ce wi ithout affecting *h"
common ruies for imporis in respect of Russiz and the '-eop!e S r«epughc of

China, it is appropriate to remove from Article 2.7 of the Basic Anuoumpmg

18



* Regulation. the reference to the list of countries attached to Regulation (EC):
No 519/94, and to add mstead in a footnote the revised list of the countrles

: concerned

B HAS ADOPTED"T\HIS REGULATION :

Article 1
Article 2,7 of Regulation (EC) No 384/96 shall be arnended_ as follows :

“(aj n the case’ of imports from non-market economy countries®, normal
value shall be determmed on the basis of the price .or constructed value m a’
-market economy thlrd country, or the price from such a’ th|rd .country to other
countnes mcludlng the Communlty, or where those ‘are - not possnble on any
' other reasonable basis, mcludlng the - prlce actually pald or payable in"the
4 Communlty for the I|ke product duly adjusted if necessary to include a

reasonable proflt margln

‘, An app..ropriate market economy third'country shall be'.selecte‘d in a not
unreasonable- manner, due ‘account being taken- of any reliable information
| "made‘available at the- time of selection. Account shall also be taken of,time
Itmits; where appropriate, a market economy third country which is subject to

N

the same investigation shall be used.

The partles to the mvestlgatlon shall be informed shortly after |ts initiation of the
market economy th|rd country envusaged and shall be given 10. days to !

o _.t-comment

S includlng Albania, ‘Armenla Azerbaijan, Belarus, Georgia, Ka'zakhstan‘
North Korea, Kyrgyzstan, Moldavia, Mongolia, Tajrklstan Turkmenlstan

Ukralne Uzbeklstan Vletnam



(b) In anti-dumping investigations conceming imports from the Russian '
Federation and thé Pebple’s Republic of China, normal value will be determined
in Aaccordance ‘with paragraphs 1 to 6, if it is shown, on the basis of properly
substantiated claims by one or more prodUcers subject to the investigation and .
in the light of the criteria -c’ontained in annex | of this Regulation, that market
economy conditions prevail for this producer or producers in respect of the
mariufactu’re and sale of the like product concefned; When this is not the case,

the rules set out under sub-paragraph (a) shall apply.

Article 2
: investigations initiated after the date of its entry into force.

This Regulation shall be binding in its entirety and directly applicable in all
Member States. - ' ' ' ‘

‘Done at Brussels
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ANNEX 1

. Criteria to be applled in decldmg whether domestic prices and costs should be
used in antl-dumpmg groceedmgs mvolvmg former NME ‘

V2N

Decisions as to whether, or to what extent, domestic prices and costs in former NME
" countries can serve as the basis- for determining normal value in anti- dumpmg"

investigations shall be based on the followmg criteria:

e De01s1ons of ﬁrms regardmg pnces costs and inputs, 1nclud1ng for instance raw
| matenals cost of technology and labour, “output and.investment, are made in
response to' market signals reflecting supply, and demand; and w1thout s1gn1ﬁcant
' State/interference, in this regard; costs of major inputs substantially reflect market
-~ values. . . _ ' P ‘
o Firms have one. clear set of basic acc‘ou‘nt‘ing records which are in. line with
-adequately supervised international accounting standards and are applied for all
- purposes. / = * . | -
e The productlon costs and financial situation of firms are not subject to sxgmﬁcant
) ld1stort1ons carried over from the former non-market economy system, ‘in particular
in relatlon to deprec1at1on of assets, other wr1te-offs, barter trade and payment via
) compensatlon of debts. | _
o The firms concemed are assured of approprlate application of bankruptcy laws.
and of property laws Wthh guarantee legal certamty and stability for the operatlon
o of ﬁrms ‘

e Exchange rate conversions are camed out at the market rate
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