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CHAPTER REI~- PKFLIMXNARY REMARKS

The present Convention supplemente thé édnvewtian on the jurisdiction of
conrts and the enforcement of drcisiqﬂé in e’vil and cammercialvmatters
("General Convention") signed at Brussels on the 27 September 1968. This
excluded from its field‘of application baniruptcies, compositions and other
analogous procedures, These two Conventions flow, moreover, from Article
220 of the Treaty establishing the FEC by whicl. the Member States had agreed
"to enter into negotiations with each other with a view to ensufing for the
benefit of their nationals thevsimpliﬁicatian of the fmrma}ities governing
the reciprocal recognition and enforcement of judgments of tﬁe ordinary

courts of law (décisions judiciaires) and arbitral, awards".

As is pointed out in a note from the Commisqann.of the European Econemic
Community addressed on thp 22 October 1959 to the Member States inviting them
to undertake n@gotiaﬁions, "a genuine 1ntarnal market bptween the six Stat@&
will not be achieved unless sufficient legal protectian is ensure&
Disturbances and difficulties in the economic life of the Community are to

be feared if it is not possible to have determined and enforced, if necessary
by recourse to the courts, the individual rights which will arise from the
multiple legal relationships. As judicial powef falls within the sovereignty
of the Member States and the effects of judiclal acts are limited, even in
civil and commerclal matters, to the national territory, judicial protection
and,.therefore, legal security in the Common Market, depend essentially on

the adoption between the Member States of a satisfactory solution as regards

’the recognition and enforcement of Jjudicial decisions", As a result of this

note the Committes of Permanent Répresentatives decided,. on 8 February 1960,

4

to cotwene a Committee of Experts,

This Committee, composed of governmental &elegates from the six countries and

observers for the Benelux Commission for the study of the unifiéatibn of law

Y B
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and from The Hague Conference on Private International taw, has been
asgisted by the departments of the Commission of the European Econounic
Community, It held its flrst meeting at Brussels from 11 to 13 July, 1960,
By réaaen of nhevcamglexity of the problems posed by bankrupécy, and the
concern not to delay work on the General Convention, it was considered
preferable not to provide in the latter for rocagnxtinn and enforcement af
decisiong in bankxnpuay matters, but to work out a gpecial Convention
relating to bankruptcy and proceedings which must be grouped with it, either
by reason of their being analogous or because they aim to prevent bankrﬁptcy
and to avoid its being pronounced, It remaiﬁtd howavei, understood that the
present Convention was to be guided as far as posaible by the principles

laid down by the General Convention.

For this purpose, and'undpr‘the authoficy originally of a Plenary Joint
Committee pxeridpd over by Professor Bulow, then State becretary in the
Federal Germsn Ministry of Juatice, a working party on bankruptcy mattcrs
Was set up which hna functioned under the direction, since 1963. of M Noél,

Couﬂsallor in tha French Cour de Caﬁﬂatioﬂ.

A 1ist of ‘the cxperts who have participated in the work of thc Ccmmittee

is given as an annex to this Reporc.

ﬁ'ﬁ/‘*ﬁ
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CHAPTER IT ~ REASONS FOR TiE CONVENTION

The same grounds which justified the drawing up of the General Convention

may also be advanced in favour of the Bankruptey Convention. In the sbsence

of a satisfactory syﬁtem founded, e¢ither on the general rules of Qntcrnational
law or on existing conventional law, it had become above all necea%ﬁry to
strengthen the legal protection of persons estsblished in the Community. To
this end, it was important to determine the legal jurisdiction so as to avoid
the possibility of more than one judgment being given by Courts of different
States in tﬁe game mattaf and between the same parties. It was also necessary
to simplify the recognition and enforcement of decisions in all EEC Member

States,

What isvtfﬁe 1& a general way for individual préceedings in eivil and -
commercial matters is even more so for collective proceedings;:the national
rules of which are extremely complex, in|particular because of being entwined

with different branches of law.

\A,,Qiﬁforences in private international bankruntcy law in the six States

/The‘qﬁestion arises in international law whether a bankruptcy decision given
in 2 certain Statel should have effect everywherve that the debtor has property
or creditors, which implies that a siﬁgle set of proceedings can'ba followed,
or if,zon the cantrary; bankruﬁtcy déélarations may be made in each of the

~ States where the insolvency of the debtor has been established so far at
least as a foreign bankruptcy decision has not been made enforceable. The

first concept is called the universality of bankruptcy, whereas the secand

is designated as territorial or the system of multiple bankruptcies. Since,

in this case, the same debtor can be declared a bankrupt in savera}vcauntries‘

1?01 the convenience of the account, ‘and subject to what will be said in
Chapter 1T converning the scope of the Conventmon, we use the term: .
"bankruptey® (faillite). It goes without saying that accovding to the cases,
it could as well be a matter, for example, of preventive composition,

Judicinl settlement or a procedure of suspension of payment,

-aoltvn



w dy o 16, 7757KIV /708

The positive lsw of the Member States of the European Fconomic Community is
divided between these awa;conﬁﬂpﬁs,z‘?haseﬂwhich {Lyxembourg and, more
recently, Belgium)B congider that bankruptcy stamps the debtor with
ianpﬂcity are led to maintain the principle of universalivy, whereas
French case law,& which sees in bankruptey an enforcement prnceaura, is
inclined to adopt that of tervitorislity. German, Italisn and Dutch law

. 5
participate in the two systems,

zTraveyg, e Droit Commercial International’ 1935, ¢, VIT, N° 11031;

La Faillite, in Travaux du Com. fyr, du DIP 1936-37 p. 9 et seq.; Volensi,
Répertoire de Drolt Inter, of Nihoyet and Lapradelle, V® Faillite, N° 8 et

" seq,; Alberie Rollin in Rec. des Cours de 1'Acad, de La Haye, 1926, t. IV,
p. 22 et seq.3 Safa, La Foillite in DIP, Beirut, 1954; Miller-Frelenfels,
Auslandskonkurs und Inlandsfolgen, in: Vom deutschen zum europédischen Recht,

Festschrift fUr Hang DBlle, Bank II, p. 359 et seq. ¢ d
€@ &
3??@v¢ a, op., cit. N° 11488 et seq,; Huss, Reflexions sur la théorie de 1'unité!.

V'universalité de la faillite et sur son application en jurisprudence
luembourgeoise, in Liber asmicorum Baron L. Fredericg, p. 619.

4
Trawerﬁg op. cit. N° 11543 et seq., 11683; Ripert and Roblot, Traité’
élémentaire de drolt Commercial, t. 11, 1964, N°® 2805,

5$he German law rests on the principle of territoriality in a dual sense:

(1) When the debtor has only a gewerbliche Niederlassung (establishment) in
the FOR and not his allgemeine Gevichtsstand {domicile or statutory seat),
bankyruptey adjudicated in the FOR extends not to sll of his property, as
in the case where he has his dowicile or his seat (universality).

(2) Conversely, the German law refuses to a bankyruptey opened abroad any
effect on properties situated in the FGR: individunl seizure of these
proprrties is expressly declared lawful despite the foreign bankruptey =
ef, PBble-8tamschrider, Kmnkursardﬁung, Secs. 237 and 238,

For the Italian law: c¢f. Art., 9 of the 1aw of 16,3,1942 and de Semn, Dir Ltm
fallimentarve, 1961, p. 131, |

Acdording to Duteh juvisprudence, a bankruptcy in the Netherlands comprises
in principle all the bankrupt'’s assets, which however does not prejudice the
right of another State to vefuse to recognize this bankruptey as regards
properties situated on its territory (Hoge Raad 15.4,1955, N.J. 1955, 542;
Clunet 1957, p. 478). It is agreed, according to constont case law, that a
foreign liquidator can also exercise his powers in the Netherlands,

Forelgn bankruptey decisions are thevefore recognized as having constituant
legal foxee, However,.for properties sltuated in the Netherlands, case law
“does not vecognize the iagal effects of a b&mkrupﬁcy pronounced abroad, Wirh
reﬁvat to these gavda cwedi&ﬂra can thar&fnre act individua Ily,

¥

‘Oo/énn
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The two opposed concepts cmncvrning the territorial or universal chaxscter
of bankruptey give rise in international lew to complex problems whethcr it
is a matter of the opening of international bankruptcy proceedings in a
given country ox the recognition and enforcement in the same country df

bankruptcieés pronounced abroad,

In the first place the rules of international judicial jurisdiction will
diverge according to the system to which they are attached, If applied with
complete strictness, that of universality and of unity would lead to the
situation that resort can only be to the court of the principal establishment
of the debtor. Inversely, and also pushed to its ultimate consequences, the
territorality of bankruptcy makes it possible to have the bankruptcey

pronounced in every country where an asset exists,

In this regard, although certain Inwa,‘such as.tbe Belgian waintain that only
the court of the place of domicile or of the principal establishment of the
debtor has jurisdiction (Article 440 Commereial Code), the legislations ox
case law of the other Member States of the Europeam Community are content,

if there is neither domicile nor a principal e&tabllshment in their territory,
thh a secondary establishment or the carrying on of a commercial or
professional business (Art, 2, F.W ., of the Netherlands 30 September 1893)

or even the existence of a certain asset, (paragraphe 71 and 238 German KO)
(Article 9(2) 1.£, Italian 16 March 1942), French case law, whether it
provides for an extensive application of Article 437 of the Commercial Code -
(at present Art. 1 of Decree N° 67.1120 of 22/12/1967) to international
relations or invokes the provisions of Articles 14 and 15 of the Civii Code .
arrives, in the last analysis, at a situation where French jurisdiction is

s &
. . . . 1)
maintained on the sole circumstance of the location in France of a debt,

¥

6Gava1da, L'état actuel du droit international de la faillite, in Trav,

Comité fr. de DIP, 1962/64, p. 215; Trochu, Conflits de lois et conflits

de juridictions en matidre de faillite, Sdroy 1967, p. 82; Hurs, op. cit, .,
p. 632. Certain Italian authors, like Satta (Istituzioni di diritto falli- '~
mentare) end Provinelali (Manuale di dixittn fallumenrnre) rhxmk on the
same lxnea. : ) I ‘ ' ' Lo e
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Moreover, recognition and enforcement of forelgn judgments are covered‘by
very different rules in each of the six Menber States, On this subjecd
reference should be sade to the vnryﬁthwvdﬁghiképbrt'drawn up by Mr, Jenard

7 Iﬁ‘wili be sufficient to recall by way of

for the General Convention.
example, that in the Netheriands the Code of Civil Procedure lays ﬁdwm the
principle that foreign judgments cannot be made enforceable within the Kinge
dow except by virtue of = treaty. In default of n treaty, litigations must
be pleaded anew before the Netherlaﬂdsbﬂourﬁw (Art.431 of the Code of Civil

Procedure),

It follows from these differences that, outside of the State in which it
‘has been glven, the declsion provouncing bankruptey remalns, in gensral,
without effect or produces only limited effects for such time as it has

not been made enforceable there,

Where an exequatur order’ is lacking it ia ﬁhéwwﬁofe ﬁeeessﬁry to have
pronounced a separate adjudiﬁatium’af beankruptey in every country where the
dgbﬁaﬁ has an asset at his disposal or can create a new liability. The system
of "molitiple bankyuptcelies” is far from being satisfactory. Firstly; from the
fact that cessation of the debtor's power to deal with his property and.
sugpension of individual proceedings do not occur everywhere at ﬁhe.ﬂém& time,
The aonﬁtitution in éaﬁh counkry of voiumeﬁ of assets and liabilities, which
can be in very diffurent relationstbips, also leads Lo very unegual distribus
tionﬁ.’T&ue,'ﬂrﬁéitara are permitted to come forward with proof in each banke
ruptey, but this involves them in much outlay and many difficulties, Finally,

the multiplicity of bankruptcy proceedings unwontedly increase costs,,

The adventage of a conventional law in these matters was alzeadj recognized

at the end of the seventeenth century since when many conveations have been
enﬁéred into, among which one may cite the Franco-Swiss Convention of 15 June
1869 replacing the previous conventions of 1803 and'1828, the Txaaxy concluded
between France and Belgium on 8 July 1099, the Convention bétween Belpium and
the Netherlands of 28 March 1925 and the Franco-Ttalian Convention dated ..
3 June 1930 replacing the Franco-Sardinian Treaty of 1760 confirmed by the

Interpretive declavstion of '1 September 1860, .

*

G :
Jeunvd, Rapeovt sur la convention doncernant la awmpétenée Judiciairve ot 17aué
cution deg décisions on mati2re ¢ivile et commerciale, p. 3 et seq.; cf. al
Martha Wesger, Les conflits de jurisdictions das le cadre du Marché Commun, Rewv,
Crit, DIP 1959-1860-1961; Bellet, L'élaboration d'une Convention sur la recon-
Jnnigsance des jugements dans le Mavehé Commun, Clunet, 1965, p. 833; Bulow, %-
Convention concernant la compétence judiclaire et 1'exercice des décisions
judicigires en matidre c¢ivile et commerciale, Rev, MC 1968, p. 1007, ¢

Be R F ek
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But although it may be s step forward, the conclusion of bilateral apycements
or three-party treaties, like that signed at Brussels on 24 November 1971 by
the Benelux States, can still only provide an wnasatisfactory solution to the
problem of bankruptey in international law, Numerous studies have therefore
been undertaken with a view to elaborating multilateral conventions
contgining provisions cnlculated to reduce the drawbacks which result from’
the disparity of laws. It 18 enough to mention, apart from the Bdsﬁamants

- Code adopted at Havane on 20 February 1928 by the Sixth Pan-American
Conference (Articles 414 to 422), the studies of the Institute of International
Lav (Sessions held in 1888, 1894 and 1912) and those of The Hague Conference
on Private International Law, In particular, the Fifth and Sixth held‘iﬁ-l?ZS
and 1928, seem to have marked an appreciable progress by leading tc a general

draft convention which has, however, unol been ratified,

Pending the -always problematieal- arrival of a Convention of universdl or
at least very general application, it was neceéanry to gsettle the pwobleﬂ '

of bankruptey within the confines of the European Economic Community.

B. Ecmnnmi¢ interest of a Community Convention

£l

Since the legislations of the six countries of the European Communxty
differed appreciably on a number of imporramt points (nandicionv for opening
of bankruptey, the effects of this, the course of the proceedings and

egpecially the suspect period), the task to be acromplished was necvssarily
of long duration and the question could be asked at the outsnt wh@thcr such

an effort was fully ;uatxfied frnm a practica’ pnxnt of v1ew.

The uncertainty of the internacianal Iaw of baﬂkrupt¢y on many important
points, as for example the question of secured debts and the scarcity of. case
law on the subject, is explained by the fact that 'up to the present only a
wery small number of bankruptcies had repercussions abroad, Dubtless, large
enterprises have ramifications in foreign countries, but they: rarely go =

bankrupt, - S ’ S S L S

Bit should be noted that the transformation of national units:into widex
federations has generally led to the working.out of uniform legislation,
In this way, the United States Constitution of 1787 deppived the various’
States of the riyht to legislate in the matter of bankruptey. The Crpadian -
Constitution of 1867 also made bankruptey a matter of Federal. legislation,
as also did the Swiss Constitution of 1874, The Convention of 7.11,1933
concluded between the countries of the Scandinavia Union can also be
mentioned in this connection, /

‘
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f

Moreover, for different reasons, which are not all of a legal nature,
comnercial sctivities abroad are often conducted by subzidiary companies

legally distinet frmm the mothey company.
i

"But ome @ﬁfect'of tﬁe Common Market must precisely be to change this
situation profnuﬁéiy The intention of the Member States of the European
Economic tnmmunity is to establish between thmm&m!#@s a genuine and vest
internal mmrk@t namiaxmxag to thp rules of free cumpetzﬁxon. Everything
must therefore he done not only tu alimiﬁat@ obstacles to the functioning
of this market, but also to promote its dGV$1pm@nL, In this way, the Treaty
of Rome provides for the free movement of persons, goods, capital and
gervices, ?waedmm of egtabllahmena and freedaﬁ to“pmavide servic&s;
voordination of company lawg and the implemﬁnﬁétiam of the other provisions
of Article 220 of the Treaty of Rome relating to the mutual rméégnit&éﬁ of
’campaniea,iﬂ the maintenance-of legal personality in the event of tran&f&g“
of seat and the possibility of merging companies governed by different
national legislations, not to mention the future Zuropean cbﬁpany (soctiécé
anonyme euvopéenne}, which will doubtless own property in several Member
.States,ll must ensure mobility of enterprises and ancduragévthem to carry
on their businesses in other Community countries in the form of establishe
" ments or bzanches. Thus, the various c¢omponents of assets and the coreditors
of many enterprises will be more and morve spread over different States,
H@%var3 in a system of free competition the mere existence ¢f the Common
’ﬁarket does not guarantee that all enterprises will pro@pvrnlz If some of
them are not in a position to face up to their obligations, the effects of.
bankruptey or similar measureg pronounced against them will extend boyﬁnd

the frontiers of a single State.

e

98f ”irr* Council directive of 9.3, 19&8 (Ar&‘ J4{3 g)of the Keme Tr&aﬁyz.

lﬂBfﬂﬂ mlr Lorvwntian of 29,2, 1968,

11{% dnau}d be noted thnﬁ thn draft @tntutpa ﬂf & Furﬁp@an aomﬁamy (SE)
which, iu the first stage contained special provisions on bankyuptey and
pnalogous procedures coinciding with those of the present. Convention
(cf. Collection Etudes, serie Concurrence 1967-6, p, 119 ot seq,) limits

'1twa;£ subject to 2 details to referring purely and siwply to the
application of,the present Convention (Art, 261 to 263 of the proposal.
for a regulation sent by the Commission to. the Council on 24.6.70).

2. .
Hovin, YeobTdnes posfs par-la faillite ﬂanﬁ 1a Marehé chmwuh Jouwrmnal
der Tedb, (Belgiuvan) 21 M W ﬁi‘?{}i : :
' .a" L3 f‘a L
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C, Insufficiencies of existing Conventions

In actual fact the only conventlons in existence in bankruptcy matters
between the glz Member States of the Furopean Bconomic Community, are the
five enumerated at Article 71 of the Conveﬁtion and of which one, the

- Benelux Treaty, is not yet in force. There is no treaty governing this
field between France and Germany, France and the Netherlands, Fiance and
Luxembourg, Germany and Luxembourg, Luxembourg and Italy, Germany and Italy,
Belgium and Italy, Belgium and Germany and, finally, the Netherlands and

Italy,

An éx&mination of the five existing conventions reveals profound differeances
between them., On the one hand, some, like the Franco-Belgian Convention of
1899, the! Belgo-Netherlands Convention of 1925 and the Benelux Treaty of
1961, contain rules of dirvect jurisdiction, whereas the Franco-Ttalisn
Convention of 1930 does not in principle contain such rules. According to
the conventions of the first type, also called "dual treaties", the:rnle

of Jurisﬂiﬂtlmu thpy epumerate are app}ianb}e in Lhe State of origin, that
is to say, the one in which the inftial pxmcendlngs take piare They
therefore apply indpppnﬂently of any proc@dure for recngnition and caequatur
and allow the def@ndaut snmmnned before a court which would not have
juriadiction in terms of th9 Convention, to rﬁfuse to recognizo its

1 jurisdictan. On the conrraty, rules of jurisdiction are called 1ndirect
where, thhout applying in the State of orugxn in which the decision was .
'gﬂven, they need be talken lnto cOﬂsaﬁeration on]y at the time of recognition
and ehequatur. Thcy therefore co nothing more than determine the cases n.

7 which the Judge of the State whete the decision in invo&ed or:mnst be i
executed, is obliged to recognize the jurisdictlon of the judga of the State
or origin. One may, therefore, considpr that what exists here is a wnnditian
for the recognition and the execution of the forelgn judgm@mt,,and more

precisely for the control of the judicial jurisdiction of the foreign judge.

uto/tt#
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On the other hand, certain of these cmnventinnﬂ do not allow recognition
and @nfﬂrcnmnnt of ﬁcriaiﬂns unlesg &hey are res jualcata, whercas the
Benelux Xr@aty, for example, appiieg to ali enforceable judgments. How, in
bLﬂpTUpmﬁy matters, and to fruﬁtrdﬁe posaiblw frauds, deciszons axe

13
enforceable ag of riwht that is to say, notwithstanding any means of appeal,

Moreover, tréaties like the Franco-Belgian Treaty vestrict the effect of

" 'their prnviéiama‘ﬁa bénkrupﬁcies of nationals of the eontracting States.

Finally, some existing conventions contain only very fragmentary provisions

in bankruptcy matters and ave, therefore, difficult to apply for this reasou.

A multilatersl conventional instrument laying down common rules was therefore

a necessity for the members of one and the same economic Community,

D, General Scheme of the Convention

(1) Several approaches were opéﬁ to the auihoré of the Convention,

Over and above the solutions dfawn frém systems subscribing to the territoria-
1ity ‘or un1VQrﬁaliﬁy of bankruptey, another solutimn aould be found by

’ &u&émptiﬁb in the framework of Article 100 of the Treaty of Rome to arrxve;
if not at nnlfxcation, at lewst at hncmcni?aLion orx apprwximaticn of the
iegzﬁlatimng Of the six Lountrivag in the circunckancea, this undertgklng

would have been ambit;oup, by thw very rearan ct the dlqparity of national
laws; moveover, bankruptcey is an inmtltutian af publie palicy {Ordre public)
wivich touches nf‘anb?iﬂu the law pértniniﬁg to persons and on bempany iawa

on prapﬁliy law, on’ rules of prmc&cure and on meanads of enforcemant.

At the V€ry 1@3@&, guch unification postuiateﬁ ﬁhaﬁ of tha iaw of Obligﬁti“ﬂﬁk

which forms one of the principal legal tasks of the Europe&n Community.,

13ﬂrr' 107 of the French deeree of 22,12,1967, Art, 465 Belgian Commercial

Code and 167 of the Italian bankruptey law.

’5!’07[4?@*&
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It poes without sayling that thig unification of the law of obligations is a
very wide~ranging task, However, in the present state of the Common Market,
a bankruptcy convention is of such interest that it was impossible to post~

pone its introduction in such a way.

In addition, the members of the Committee agreed, from the outset of their
work, that any attempt to unify bankruptey law in a systematic fashion

would require a very long time, and they unanimously addressed themselves,
after recelving favourable opinions from numerous professional organizations,
both European and natiana1,14 to the framing of a convention recognizing the
unity and universality of bamkruptcies, The Convention therefore does not ‘aim
at creating a "European" type of bankruptey ox modifying in prineciple the
basic rules of internal laws. Tt maionly proposes to give Furope~wide effect
to bankrupteies by settling conflicts berween pational laws and between

courts of different Contracting States.ls

laThis means, inter alia, the Union of Industries of the European Community,

the Standing Conference of Chambers of Commerce of the EEC, the Standing
Conferences of the Belgian, French and Italian Chambers of Commerce and
industry., The Banking Federation of the EEC avoided taking sides in the
conflict regarding the system to be preferred. Cf. also the International
Colloquium of Eurcpenn Jurists held in Nice in June 1960 (Rev, Inter, Dt,
Comparé 1960, p. 782) and Chardusset, Unité de la faillite et universalitéd
de ses effets dans les Pays du Marché Commun, Revue Syndics et Adm, Jud.
de France, 1963, p. 287.

Cf, the articles which have already appeared on the draft Convention:
BShle~Stamschrider, Von einem Konkursabkommen der EWG-Staaten (1964);
Berges, Kommt es zu einem EWG-Konkursabkommen? in Konkurs-Treuhand= und
Schiedsgerichtswesen, 1965, p. 73-79; W.G. Belinfante, Faillissementsrecht
in de EEG in Europ. monografieén, N® 4 of Dec. 1965; J. Noel.and J,
Lemontey, Apergus sur le projet de Convention européenne relative a la
faillite, in Rev. Trim. Dt européen 1968; p. 703~19 and Rev, Syndics et
Adm. jur, Fr 1969, p. 121-44; the articles of M. Weser and J. van der Gucht,
"~ in Jurisp. Com. Belgium 1968, p. 150, 264, 861 and 607; Hirsch: Vers
1'universalité de la faillite au sein du Marché Commun, in Cabiers, Dt,
europ. 1970, p. 50~-60. See also "Idées nouvelles dans le droit de la
© - faillite" Trav, de la IVEme Journée d"études juridiques Jean Dabin at
Louvain (Brussels 1969) and the Acts (to be published) of the International
Colloguium organized in Milan in June 1970 by Prof. Giuliano,

15
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But was it maavsaary to &haose only ”Lurmy&a& bsukrupzcies", that is &O Qn},
those hwwing rwyexcuﬁaiﬂnw on the t@rritnry GE other cauntriam? This
Timitation, which could have been jnstifleé by concern not to implvmemt

very complex rules unnecessarily, had to be absndoned, since it is not

always possible when bankruptey is pronounced to know whether it will or
will mot have Internctional effects, The ﬁitumtlo; of property comprising

the debtor's sssets is not the only factor to be considered; the localization
of claims, and the fact that the bankruptey could produce effects with regard
to acts done by the debtor abroad, must also be congidered, These diverse
impﬁ*ﬂmﬁimﬁg do not necessarlily appear from the outset of the proceedings.
Moveover, the Convention contains. some provisions of uniform laws and, this
being so, a duality of material rules could not be envisaged. Furthermore,
and above ail, the chief advantage of the Convention, which rests on the
gystem of unity and universality, is to ensure immediately in all the
nmunﬁﬁies the deprival (le déssaisissement) of the debtor from the time of
the adjudication of bankruptey of pbwer to administer his property, which
involves the voldabi ¥¢ry of &ets, of di&pmglhianﬂ or of general measures of
adminizstration performed by him, so that it would have been disastrous if
r%ﬁg ﬁw&imr ‘had been a%in to pxofit hy &h@ ppqr@ntiy national character of

his hamlaupicy &0 prwamizo his insolvency in the othar memhor coungriaﬁ.

(2) The prinecipal difficulties encounteved by the Conmittee of Experts, and
which dvﬁn@d@d Lhw 'n$ing of important choieeé, were iﬁ connﬁcﬁﬁmn with

judicial and ieg;alahiv@ Jumiﬁdictlon and with the machinery of enforcement,

{a) The unity gad mnlvoxgmlity oE bankrupt@y presuppose the jurisdiction of
1&%9 courts of a 51ngi@ Sta&@._From tha outset, it had bevw‘unﬂ@Qﬁﬁeud
that the rules of judicial jurisdiction to be chosen must bn rules of
direct jwria&1&£1anm ﬁu& it was sniii,magaﬂgmry ﬁa'wark out a g?iﬁeri@ﬁ
applicable to tVadLvs “anid nnnm&”aéﬁrﬁ, tn phy«iaai persons and legal
por uns. Ahia ig @hy Lhe CﬁﬂmSCuQe chmse as ﬁhn main COng iéerauian fhe
debtors' centre of admninistration, If there is no such place in the
Communlty tervitovy, jurisdiction will be based on the presence of an
esééb%iﬁﬁment and, in an even more pubsidiavy way, on the internsl

provisions of sach State,
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The order of importance instituted between these criteria does net
exclude the posaibiliry of conflicts of jurisdiction, and on rhis

aspect the Conventlon contains rules that are as complete as possible,

The unity and vniversality of bankruptey aiso involves recognition of
the jurisdiction in principle of lex fori concursus. However, although
this legislative jurisdiction raises lit#le difficulty in velation to
the conditions under which bankruptey proceedings may be cammencéd,
organized and brought through their various stapes, it was necessary,
precisely by reason of the present bssic disparities of legislations,

to engure the protection of creditors and thixd parties in addition to
organizihg advertising arrangements on a European scale, This concern
induced the Committee to choose the law which then sppeared the most
appropriate to it. In matters of such importance as set-off, and the
validity as against the general body of creditors of clauses of
Teservation of title, 1t would not have been satisfactory to go no
further than a rule of conflict, tbe choice of which would, moreover,
have been very delicate. To apply the law regulating set-off or sale
would havg resulted in grievous uncertainties and in discriminatory
treatment in the same bahlkruptey; to choose the Ipw of the bankruptcey,
which will dppend finally on the ‘place of initiation of proceedings would
have ruined security of trade. On these points the Committee has drafted
provisions for a uniform law to be substituted from the time of the
coming into force of the Ponvention, for the corresponding provisions of
internal bankruptcy law. These uniform rules can, on secondary points,

be accompanied by a small number of reservations, listed exhaustively,

For analogous reasons, the same technique has been used in relation to
the suspect period, the effects of bankruptey on ¢laims by the bankrupt's
spouse and the measures which can be taken a?ainst the directors of

bankrupt companies or firms.

tU‘/OU‘
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The problem of determining the law appliceble to secured claims and
preferences obviously provided a major difficulty icr the drafters of a
Convention based on the unity and universa}xty of bankrupscy, since
baclkruptey is a procedure of collective realization of property and aims
at satisfying creditors according to:their rank, Although the gppli¢aticq
of lex rei sitae to debts having special preferences, a solution in
conformity with the provisions of the different systems of priﬁaté
international law, does not appear to raise preat difficultiés;lé by
contrast, &he question is hotly disputed in velation to fhe gener31"
preferences, Three theses are traditionally put forward - the‘fifst
advocates the exclusive application of‘lex>fgiiaitaa; the second
consideré that only the law of the bankruptcy should apply,’tha third,

finally, proposes a middle course and recommends simultaneous

application of the two laws.

Faced with the impossibility, first of all of working out a solution
fully satisfactory oun the plans of private international law and,
secondly, of enwvisaging, for the lmmediate future, a harmonimation of
preferences, the Committee confined itgelf to adopting the state of
affairs recognized hy national practices by submitting the ba51s, the
extent and the classification of gereral preferences to the law of the
gituation of the encumbered proéerty. It specified, however, that in
civil and commercial matters, creditors ecould invoke against assets
situated in each of the contracting States, the general preferences

provided for by the law of this State for the claims they held.

The subjection of general preferences to the law of situation has made
it necessary to establish, as a matter of pure accountancy, as many
sub~units of assets as there arcvcantracting countries in whicﬁ there
are assets to be realized. Thé principle of the unity of bankruptey
therefors had to be infringed to some extent, but this disadvantage tias
been corrected by preparing rules forx distribution sufficiently detalled
to tale account of the fact that the same debt could be guaranteed in
ﬂevefﬂi.cauntrivg for unequal amounts or by secured claims of diffevent
nature ov rank, |

T — 0 B e

16 : '
German Law does not tecognize the concept of "specisl preferences"

but the exemption from the bankruptcy of certain properties for the
benefit of certain creditors (Absonﬁerungsrecht) (cf. commentary to
Axt, &3) ) ﬂc-itqn
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(¢) An important clhoice to be made by the Committee further concerned the
mechanics for recognition and enforcement of bankruptcy decisions. One
of the fundamental principles chosen by the Committee and flowing
directly from the adoption of the rules of unity and universality, was
that the decigion pronouncing bankruptcy and those which follow it must
have effect in all the Coutracting Staotes. This principle having been
accepted, the question arose whether it was a matter of submitting these
decisions to an exequatur procedure or whether it was possible to make
them produce all their effects withou& any previous formality by
providing solely for a procedure aimed at terminating, in certain
exceptional cases, the automatic effects of bankruptey declared in a

Contracting State,

The exequatur procedure as a preliminary to any recognition and any
measure of cnforcement presents grave drawbacks in the matter, since
bankruptey does not countenance any time~wasting. The debtor must not
be allowed any opportunity of switching his assets elsewhere, just as
certain creditors who are better informed must be prevented from
jumping the gun to the detriment of the others. This explains why, in
most of the States, every decision in a bankruptey matter is in
principle enforceable by provision. Doubtless one could limit the
necessity for the exequatur, which would have resulted from a very
simplified procedure bared on the General Convention (Article 31),
solcly to measures for realising assets, while at the same time providing
for artomatic recognition of the principal effects of bankruptcy, such as
the incapacity of the debtor to manage his affairs and the suspension of.

individual proccedlngs

It was fitting, however, to consider that the machinery implemented by
the Convention concerning both judicial and legislative Jurisdiction,
and which the ban,sztcy Judge has to accept, would have limited to the
utmost the functlons of the exequatur judge and would not have justified
compulsory recourse to exequatur procedure, however simple it mlght be“.
Moreover, bankruptey produces its effects erga qgggﬁ and the sole and
real "legitimate"oblector to a claim for v‘xc’quu.ux ‘WOUld hm"i« be‘i"n the
debtox, ﬁaroly quniified, after bnnkruptcy, to rgprcsont hiﬁ CTFditOlba
and all too often tempted to exploit all the delaj;ng possibilities of

such & procedure, . /
LB ‘e
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This last consideration led one delegation to recommend, following the
example of the Benelux Treaty, theiadoptioh of fhe simplified exequatur
procedure provided of at Article 31 of the General Convention purely for
thase,caqes,where the liquidator might encounter resistance pr,oppbsitian.
But then an exequatur decision would have been necessary in respect of each
of the third perties who appoéed the execvtion of the bankru?tcy decision,
ﬁuchupartiﬂs normally not being able to represent each oéher. Aparé'fram
the procedural complexities which it would have brasénted, this 8yétembwa§
not compatible with the fundamental principles of bankruptey, which.must

produce its effects erga omnes,

The concern to ensure full efficac? of bankruptcies, the desire to provide
only such control as necessary, mutual confidence in the judicial
inétitutioua of the contracting States which is the basis of the Conventioﬁ,
have therefore led the Committee to rally unanimously to the pr}nciple of
enforcement as of right, save that there would beveventual recoﬁrse to
procecdings to challenge the bankruptcy, already known in certain systems

of law in matters of status and capacity of person3.17 The system‘of
challenge presents this advantage that there would not be a break of
continuity in the effects of bankyuptcy, and that the initiation of its
application would be, at his own risk and peril, for the person who soubht

to oppose recognition and enforcement,

However, insofar as litigations arising from‘the bankruptey are concerned,

to avoid practical difficulties where it will be neccssary to have recourse,
against third parties, to measures of forced execution, the Committee has had
to admit the prior affixing of the national enforcement formulae for decisionms
relating to these litigations. The authority whoée duty it is‘toraffix the

- formulae will confine itself to verifying the authenticity of the documents

produced,

1t remained for the Committee of Experts to define the conditions in which

the procedure of challenge might be exercised end its effects.

Some further comments are called for,

i?ﬁellat, Lavjuﬁisprﬁdeﬁéé du Tribunal dé la Seine en matitre d'exequatur

‘de jugements étrangers, -in Trav. Comité fr, DIP, 1962-1964, p. 259,
-C£, ‘also the qbcvementioned;Niqgnc9110quiumxa.xtn,c. 1960, p. 782,

LI ®w
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We have alrendy obsorved that the Convention was primarily a bonvcntion
in private internaticn&l law and that its authors had had to remounce the
idea of harmonizing the substantive laws of bankruptey. It may, however,
be hoped that the beginnings of uﬁiform'Iegislation which the Convention
contains to ensure‘its application as best possible will help to hasten

a more generalized approximation of legal systems in the EEC States.

The Common Market proposes to set up a vast internal marketire@ognizing
freedom of establishment and competition. But this market must still not be
distorted by disparity of the measures ensuring orderliness and fair dealing
in commercial competition. In this regard, the Convention, for reasons
partially set out above, must necesgarily be completed, at least on two

levels.

First of all, although the national legislations are at the present time
sufficiently close with regard to conditions for the opening of bankruptcy ‘
properly sa'callcd, it is not the same with regard to other broceediﬂgs
referred to in the Convention. Let us consider, for examplg; the conditions
governing the granting of judicial setcle@ent, or of a p;e&entive compositien;
or of suspension of payments.* We ﬁust hope that withouf;too much deipylthe
measures which allow a bankrupt debtor to escape from the realization of his
assets and to carvy on his business may be harmbnizedé The same wish can be
formulr-ted as to the disqualifications and restrictions of rights flowxng

from the bankruptcy of companies and firms and applicable to those

directing or managing them.

The Convention does not cover the criminal aspects of bankfuptcy. The

insertion of provisions of a penal character would have weighed on its

general layout and delayed its qonqlusion{ It should, however,;be noted
that the application of the Convention will not fail to raise many problemsi

in this respect, especially relating to the prosecution of bankruptcies,

~ and of misdemeanours treated on a similar footing, in countries other than

those where the bankruptcy was initiated, when the law of these States
makes the bankruptey judgment, and not only the cessation of payments a

constituent element of ‘the offence.

« ,
"réglement judiciaire", "concordato preventivo", "sursis de paiement",

...IIQGO
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It seems logical that a bankruptey judgment producing iﬁsfcivil effectaf”f'}
as of right in other Contracting States could a)sé enab1e4cfiminal action

to be‘taken in these States, One would otherwise arrive at Lbe unacceptabie
conclusion that offences in bankruptey matters, which are not the least
eeriousf;wauld often remain unpunished., This being éo, it must bé hap@d that
a complementary text will be nagctiated 1ending,‘if not to Ccmmunity rules
on or prosecution of offences in bankruptcy matters, at least to a )
satisfactory‘§oqrdgn@tion of the spatial application of the various c:iminal

legislations,

CHAPTER III - THE SCOPE OF THE CONVENTION

Title‘I detnrmines the qcope of the Convention.

According to Articles 1 and 2, the Convention shall apply to banktuptcy,
compositions and other anaiogous procccdings. In principle it relates to
phys;cal,pe;sons, companies and firms and legal persons mgainst whosae
éésets bankruptcy may be instituted, irrespective of the natiomality of
the parties. It has a binding characrer, so that the proceedings shall

be univer al and exclusive,

I. Bankruptcy, composition and analogous proceedings

The title of the Convmntidn, the third paragraph of the preambié and the
first para~raph of Article 1 reproduce, for veasons of terminological
concordance, the‘termﬁ already used both by the Brussels Convention of

27 September 1968»(A:t@c1e 1, 2)(18) referring to excluded matters, and
that of The Hague, opened.for signature on 17 March 1969, relating to the
rcc0°mirion and enfarcement of foreign judgments in civil and commercial

matters (Article 1, S)

180f. for the latter, M, Jenard's Report, p. 20"

v a . Idv'.‘t
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The ccnvention applies not only to bankruptny or to realization of assets
in the prcsent Frcnch sense, but also tc the compoaitions and other
proceedings enumerated in Article 1 of the Protocol, that is to say to any .
proceedings which being founded, according to different legislations, on
the condition of cessation of payments, insolvency or undermiuning of the
debtor's credit, imply an iIntervention of the judicial authority, not only
suspending individual proceedings, but achieving forced and collective

realization of assets, or simply, control of a debtor's business,

TLitigations which may arise from a scheme of amicable or out-of-court
composition of a purely contractual nature, fall within the application of
the General Convention. By reason of its eharacter, the same will be true

: 0O
of personal insolvency ("déconfiuur ") unoer French laW.z

To simplify their drafting, the articles of the Convention uni ormiy adopt

the term "bankruptey"., But, as provided by Article 1(2),. these Articles are
equally valid for the othér proceedings governed by the Convention, IC had
become apparent that, as a genersgl rule, special arrangements for these
proceedings were not necessary, either because the provislons ralatmng to
banktuptcy are, by resson of their objact,‘foreign to other p#oceedings

(for example, deprival of capacity to manage one's buéiﬁésslthe‘suspectl
period and realization of assets) or bécauéeythe'épﬁlication‘df these.;exts,

mutatis mutandis, does not involve any difficulty;

It has been provided otherwise, to use the very terms of Article 1(2) only

Caty

- Article 6(2) for the removai whllat a camposxtlon 13 in progress, of
the centre of administration. o A o

- Article 46, 1nsofar as it concerns the situation in tlme, of property
encumborod with prafer@ntial claimé or guarantees for the satxsgaution
of these,

- Sectioun VIII of Title IV, for the voidability as abainat preferontial

creditors of certaln effects of proceedings other ‘than bankfuptcy.

19, fr
A solution accepted in the majority of bilaterai conventxons..
uf M Jenard, Report p. 20.
'..II"
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- Paragroph 2 of‘ArtiéiesVSO, 54 and 61 for the g&ﬁéutien of compositions
ratified by ;he court and of certain orders féx énfoféement igsued to
creditors; L ,"'

~ Article 76 relating to the intioduction‘into municipal 1a¢‘of the

~ uniform laws; | » ' . o e ‘

- Article 4(5) of Amnex I for the st#rtiﬁg point of the suspect period, and

- Article IV of the Protocol as regards the contents of extracts of .

u@cisiona for publlcation.

Let us mpnnion here tuat the Convention is equally applicable to certain

actions which derive dxractly from bankruptcy or on which bankruptry exurcxses
a special influence and whlch are limitatively snL out at Article 17 (Vls

attractiva concursus). Other actions that can arise according to the

]egiviations of Mvwbcr States from the "vis attractiva" are excluded from

the “bankruptcy" Convention and come under the General Convention.

‘

I1. ﬁindiﬂv nature ef the Convention

The Convention sets out to harmonize the rules of conflict of 1&Wb and of
courts of the six States, and the joint declaratlon at the end recalls the
. concern to avoid "differences of interpretation of the Convention impairing

its unitary character"

..Thus, even}though Art;cle 1 does'nqt so state in express.éerms, ﬁhe»
 Convention, which is called on fo eétabiish a specinl legal order between
| the Member States of the Ccmmuni*y, is applicablo "ex officio", The,t'
government experts have formulated, es pecially in Title I1 of the
ConVﬂnticn, precise rules on jurisdiction which form a whole and whosze
application mupt not be foiled by the negliyence or igncrancr of the
parties", a2 This principle finds its formal expression in the provisions
of Articles 15 and 16 on conflicts of jurisdiction which praﬁupposo that
judges in Contracting States wili verify tnelt 1nternaﬁions& juria&zatzon.

1
Jenard, loe, cit,

zzﬂatifiol Traité de DIP N° 713 on thc Fr&nca»wass Convencion of ‘
15,6, 1869 (Are, 11)., : .

icé/.ou
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Apart from the fact that rules of 1nternational jurisdiction are a
question of public order, a: least in Getmnny and in Italy, the substance
of bankruptcy ia per se a matter of public order and this feature attaches,

23
in internal law, even to tne rules of territorxai jurisdiction.: _

The judge must therefore apply these pravisions even if they are not

invoked by the parties. The same binding character extends to recognition

and enforcement.

ITT. The nationality of the parties doé nBt'ﬁattér .

Avoiding the salution adopted in coxcain convencions, the Convention
applies, accgrdiqg‘;q_Axt;cle I, irrespective of the nationality of the
Pﬂr¥i¢5x;1h?fﬁctﬁ;"P@?Fanmysﬁgbﬂ understood in a very wide sense. No
account is taken of the nationality of the debtor and no discrimination nay
be made, as to creditors or third parties on grounds of theix nationalzty

(cf Article 7 of the Treaty of Rome),

It might perhaps be thought that the Committee of Exyerts‘has'QXCﬁedéd its

terms of ‘reference, since Article 220 6f the Treaty of Rome prescribes that

‘States should engage in nepotiations For the purpose 6f ensuring "in favour

of their nntnonal&" ‘the simplification of the formalities governxng th@ ‘

recognition and execution of jucgmpnts.

But the smlution ayread on responds ta the samc imwcxaglve considpratxons

~ as those mhich ;u1dod Lhe authors of the General Convention (Article 2)

and which have alreary beon analysed by M Jenarc in hl“ Report tc which
we refer our rpaders.z4 It is necessary, howeverb to add an additional

consideration here,

This rests on the fact that bankruptcy is a measure of torritorial

appixcation whoqa oﬁﬁential aim is to. ptotect crndxtors, and waich is

* linked to the 1ocn117atxon of business activitiea conducted both by

foreigners and by nationals, and with regard to Whlch nationality can play

only a vory sub51d{nry role (cf page 35 below)

I S

23 | .
cf. Fxgdcrlcq, Traité de Dt com. belge 1949, 7. VTI, p* 85, Paris

5.11.64, D.S. 65 p. 635 note by Pochon' 14, 11 1957 D. 58, p. 277
note by Houin;. .gee also-See, 70 K0, - & i

2% jenard, op.cit. p. 25 to 273 Bulow, op. cit. p. 1008, )
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A prccisc proviszcn whieh was dtsired by aeveral of the delegations was
not, hovpver, otxaae with respect to cwrtain nat*onal provisions, like v
paragraph 5 of the German KO Which in certain circumstances, allows of the

possibility of rules of discriminatlon.

IV. Excluded enterprises

Only those enterprises which carry on direct insurance of any kindzs and
those which are subject as to the method of their liquidation to a system
analogous to that of assurance enterprises ave excluded (by Article 1, 3)
from the field of application of the Convention; Article II of the

Protocol gives the national lists of these enterprises treated like
assurance enterprises, but,xhowevar, specifies the limits of such exclusion

for them.

A, The rensons for exclusion

The reasons for this r?rlnsion,fest on the considevstion that, as a general
rulﬂv’auuurance enterprises are subject to publie contrel in the form of an
approval p»ocadura and, in certain EEC Stat@&, in &h@ case of inscivancy or
rislk of inaoivency, to ap@cial modes of liquidation which do not follow the
~ordinary law and are of more adminisirative than judicial nature,

The purp0b9 of these special modes 1s to avoid as far as posaible the
dissolution of the Company by appropxiate rehabilitation measures, In
additimn, rhay aqeocxaﬁo with the 1iquidaﬁion, when this oceurs, the
adninistrative control nuthnrity which must Watch over the ptotection of

the assured and third partles.

25,

it is wseful to point oul as regards France that the expression "insurance
enterprises of every kind, irrespective of thelxr form'™ covers all the
enterprises falling under paras 1, 2 and 5 of Article 1 of the decree~law
of 14.6.1938, that is to say, life assurance enterprises, those for
marriage and birth insurance and insurance cnterprises of all kinds

(fire, accident, miscellisneous risks), It also includes the agricultural
societics or funds for insurance and reinsurance mentioned in Articles
1235 et seq. of the Rural Code which were made subject, by.a decree of .

23 May 1964, to the Regulatians resulting from the do@reewlaw 0£ 4 June
1938 and Lhc texts pursuant ‘thereto;, =~ '

26Cf Franco~1ta1ian Convention of 1930 Art, 27 and Houin, op.ait. 2345
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Furthermore, according to the proposal for a fitst directive on
coordination in the matter of direct inguramae other than life assurance,
ingurance enterpriéeg, apart from thelr technical reserves, must possess
certain assets (margin of solvency and minimum guatan&ee fund) which,
unlike the technical reserves, will not necessarily be si;uated in the
countyry where they éarfy on business, At the time of the compulsory

winding up of an enterprise, an equitable division of assets at 6Qmmunity
level between the assured parties could not be carried ocut without
extensive harmonization of the rules governing the cancellaﬁion of existing

contracts and privileged debts,

The harmonization of privileged debts being, as already remarked (cf. page 14)
g difficult work of loﬁg duration, it was considered preferable to omit
insurance and enterprises treated oﬁ the same footing from the scope of
application of the Convention so as not to delay even mofe the formulation

of the latter and to remit for separate négotiations the recognition and
‘enforcement of administrative or judicial measures relating to these

. enterprises. This Is what was decided by the fourth point of the Joint

Declaration,

On the other hand, reinsurance since it does not pose the same prgbleﬁs
and is not subject to .the regime of direct "insurance, remaing in principle

0

subject to the Convention, o

B. The‘limits of exclusion

Although exclusion from the scope of application of the Convention is total
for direct insurance, it is not, however, the same for enterprises governed
hy a system of rules analogous to those of insurance, The reason for this.

i1s that this subjection to'thé system of rules for insurance is proper

to certain national 1egisiations and has no quivalent in others., ., . -

Therefore, in the first place, Article II of the Protocol 1lists these
enterprises under national headings, It also specifies that exclusion is
confined only to the territory of the State or States on whose list the
enterprises are named, The other States have, thereforé,'jurgsdiétibh‘to""

»-oc/ua'q_g.-
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dﬁcrﬁe bankruptcy or one of the other measures provided for by the
Comvention. The decisions thus’ given wiil have effect in all States chept' .
those which Have fiamed in their list of exclusion the type of enterprise in
question, providing, of course, that Lhe 8?@01fi¢ @nterprise concerned
carries on busineﬁa 1n the territory of Lhcae States, It is the carrying

on of bus iness gcverned by a special aystem of rules which 3ust1fies
exclualon' the decision given in a Contrartln? Stete must therefore be
received even in Statﬁs which have mentiencu on thcir list of exclusion
the'typn of encerprises in questxon, if this 1a&ter does not carry on

buginess in those States,

V. Procecdings commenced are sinpgle, universal znd exclusive

Article 2. enshrines the principle of the unity and exclusive character~df‘
proceedings veferred to by the Conventibn..Subjecﬁ to what will be saidl
concerning jurisdiction, only:one set of proceedings must in'priﬂciple‘ba
pursued and the measure taken in one State produces its effects in the others
and thus prevents the institution there of any other praaeedingé pfovided for

by the Convention.

It has not been possible absolutely. to avoid all duality of proceedings,
especially when the courts of differcnt States consider themselves to“havé
equal jurisdiction. The unity of bankruptey means very precisely, that among
several judgments only one will be recognized on the European plane in
implementation of the rules laid dowu'by Articles 51 and 52, and wiil'hé‘

enforeced.

Apart from thét,'it'ia necessary td read Aréicle 2 in conjuhction wiﬁhz
Articles 6(1), 60 and 73. The first of thése articles instituteé, fdf |
reasons which will be gdné“iﬁto later, a'pluraii ty of jurisdictlon, on a
transitional basis, in the case of transfer of the centre of admlnxstr tlon
within the EEC, Article 60 provides for the possibility of a bankruptcy

having purely territorial effects in the wvent éf fhé foreign jﬁdgment being -
declared void in a Contvacting State, Article 73, finally, relates to
international engagoments contracted prior to the Convention with-a non-member
State when two bankruptey decisions, one pronounced in one of the EEC States
am’ ché’orhﬁr in a non-member country, would fall to be enforced in the same

Siote) Thar exdeption (lows from the g@uv?at principles of public international

law,
v ' tQO;llu
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The principle of universality of bankruptﬂy, which is a corollary to that
of unity, is explained in greater detail at Articles 20 and 33 in -

connection wzth the effects of bank ruptcy,

CHAPTER IV - THE JURISDICTION OF COURTS

I. General

Putting into operation the principle of unity, the Convention provides for
rules of direct and general jurisdiction snd looks to a community criterion

for jurisdiction, the debtor's centre of administration.

A, Jurisdiction - direst and general

, Where it was a matter of regulating the problem of territorial jurisdiction

the Committee of Experts had to choose between indirect and direct rules.

Rules of indirect jurisdiction would not have been compatible with the
principle of unity and universality of bankruptcy, since they operate only
at the stage of recognition and enforcement., They would not have prevented

multiple bankruptcies continuing to be pronounced in all the EEC countries,

Only a system of direct jurisdiction could be chosen, and it was necéssary
to apply it without regard to the nationality of the debtor or his creditors
to ensuxeé in an absolute and uniform manner recognition aund en;orcement '

of doc1910ns pronouncing bankruptcy
A new solution was therefore chosen:“

" The system of direct’jutisdictimn rests on the principle of'the debcok's
centre of administration, This rule is directly inspired by the principle.

Yactor seguitur forum rei", which is generally acknowledged., It excludes,

without the Convention having to: say 8o expressly, exorbitant tules of
jurisdiction such as those laid dawn by Articlas 14 and 15 of, the “rench and
meembourg Civil Codes and which it will no . longer be paasible to apply

except in a very subsidiary manner (Article 5). C

‘..f.."
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The Convcntion thus determines the direct juriadiction of the courts

of & otatﬂ but not that of any particular court of Lhis Stat?. From this

goint of view, therefore, the internal proviaimnﬁ of the Member States

remain applicable, It is for this reason that the Convention uses in Article 3
and following the expression "the Courts of the Contracting State on the.
territory of which ,..." It is a matter %hmxefcre of "international" or

"oeneral" jurisdiction and not of "territorial™ or "special"” jurisdiction.

B. The criterion of the debtor's buginess secat

The choice of the criterion of jurisdiction to be included in the Corvention

was the subject of long debates in the Commitiee,

An ex nm:nation on this point of the existing lnwa%? and Conventiéns permits
the concluasion that for physical persons, jurisdiction is generaiiy granted
to the court of their domicile, that is to say for traders, to the couza of
their principal commercial estabiishment, while for companies it is in
principlé the court of the place of thelr registered office (sidge social)

which must proncunce bankruptey,

27..

Zelpium ‘
hx %19 Lo of the Commﬁrcinl Codey
"Any baﬂ<rupt will be required, within three days of cessation of his
paeyments, to reveal this to the vregistrar of the Commercial Couxt of
~his place of donmicile", o
"in the event of the bankruptcy of a partner&hxp the report will be
made to the repistrar of the court in whose area of jurisdiction the
main seat of the establishment is situated", By "domicile" is to be
understood the principal establishment: Cass. 3C Oct. 1933, Pas. P, 45,
"The principal establishment of a trader whose activity has several
branches is in the town where he directs his business"., For the judielal
compozition: Cass, 28 September 1959, Pas 1960, p., 125,
"The Commercial Court with jurisdiction to have cognizance of an
application for a judiclal é¢omposition made by .z company ie that of
the arrondissement in which the company has its principal effective
- establishment, even if the head office indicated in the Articles is
situnted "in another arrvondigsement", To the same effect, Frederieq,
Trait¢, VII, p. 56, van Rijn, Principes, t IV, N° 26530; Cloquet=-
Fovelles, Ve Faillites et Concordats, p. 793; Rep. Prat. Dv Belge:
V' Faillite, N 125, However, mention must be made of Article 36 of the
Code Judiciaire which came into force on 1 January 1969 and Article 831
effective from 1 November 1970,

Cla’ti'
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contd,

Article 36

For the purposes of this code, the follw ing are to be underitood:

~ by domicile: the place where the individual has his principal entry
in the repisters of the populationg

~ by residence: any other establishment, such as the place where the
individual has an office or engapes in a trade or industry.

Article 631
The bankruptey is declared by the covurt of the domicile of the
bankrupt at the time of cesszation of payments.

When the banlruptey is declared in Belgium, litigations concerning

it are of the exclusive competence of the court in the arrondissement
of which it is opened, As regards judicial compositions, the request
must be addressed to the judge of the place of domicile of the
applicant. Article 631 of the Judiecial Code should normally not
prevent the maintenance of the abovementioned constant competence

and jurisprudence and of the interpretation given to the law on

bankruptcies,

Federal Republic of Germany

=~ See 71(1)K0: "Exclusive jurisdiction in the mqtter of bankruptcy
lies with the "Amtsgericht" of the place whexre the bankrupt 'has his
commereial establichment or, failing this, with the "Amtsgericht" of
‘the place which determines general lcgal jurisdiction with vegard

to the bankrupt", -

Within the meaning of this provision, a "commercial establishment™
is the principal establibliment. In addition, for physical pw}sons,
the general legal jurisdiction {(der allgemeine Gerichtsstand) is
determined by the domicile, the residence or the latest domicile of
the bankrupt and for legal persons in private law, by the statutory
head office (cf, Secs 13, 16 and 17 ZP0O). An act having legal force
(Rechtsvérordnung) may, under certain-conditions, attribute jurise-
diction in a bankruptey affecting the sreas of several "Amtsgerichte”
to a single one of these, N

- See 238(2)R0: "When the debtor has in'the German Reich neither a
commercial establishment nor a criterion of attachment by which it
would be possible to determine a general legal jurisdiction,-a bank=
ruptcy procedure shall be opened with regard to the properties of the
~debtor situated on the national territory, when he exploits on this
~territory in theycapacity of an owner, holder of the usufruct or
lessee, a property comprising buildings for living accommodation
or bhuilding for economic use, The "Amtsgericht" in whose area the
property is situated shall be exclusively competent for the
proceedings", ’

- See 2(1) first clause Vg]ﬂ refers to these rulas for the “gerichtn
liches Vergleichsverfahren". '

. . France - ' '

Article 1 of decree N° ﬁ?»ll?@ of 22, 12 1967'
"The court having tertvitorial jurisdiction to deal with the procedure
of judicial settlement or realization of the properties shall be the

RS B

&
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Three solutions received the Committee's attention:

= to grant jurisdiction to the court of the Stabe where the debtor has his

principal cowmercial establislusent ory in the absence of this, his domiclle,
especially for non~traders., But, althaugh in Belgium and Luxzembourg, where.
the court having juriasdiction is that pf the debtor's domicile, the temm
"domicile" is accepted in legal Wxiﬁingﬁ and law, in a commexcial senaa,zs
it is not the same in the Netherlands, whiah have abolished every
distinction b&ﬁW&ﬁn traders and ncnwtrndﬁrs, and where case law has

precisely stated that the concept of domicile was solely that of civil law,

;

°

27
. contd,

one in whose area the debtor has his primci?mllastablishmant or, if it
is a matter of a legal person, his office, e¢r falling an office, in Fronce,
his principal establishment,' ‘

Jraiy:

- Art. 9 1.£, (Royal decree of 16.3,1942): .
"bankruptcy shall be declared by the couvt of the place where the
entreprencur has the principal scat of the enterprise, An entyrepreneuys
who has the principal seat of his emierpxise abroad may be declared
bankirupt in Italy even if a declaration of bankruptey has been pronounced

abroad. This article does not derogaﬁa from the international cgnventiona
in force", :

« Artg 161 and 18" 1.f. refer to thnsv rules for the cuncorda»o preventivo
and: the smministrazione controllata, Read in connection with Arts 43,
46(2), 2196 and 2197 of the Civil Loday

'}}”Zh - ';u E _ E ’

- Avt. 460 C, com, (law of 2 July 1870) 1aw of 14 April 1886, amended

by the law of 1 February 1911, on the preventmve composition in

baukruptey, Art, 3(1). Cf, Belgium.

The Hetherlaondg
- Art Z (fxiillssemont) and 21& (surséanec van bataling) of the F.W,
6£.30,9,1893:
- for phyqlcal persmﬁs. tte rerhtbdnk of the oumxclie of the dcb?or
‘orx, 1f the uabtor has no domiclle in the Netherlands but noverthee-
less exprci%wa a prnfvegicn or a commercial or industrial activicy
ﬁhwre the rechtbank of the p?aL@ where the "antoor" (= eutabliﬁhmen&,
shop, store) is situated;
- for legal persons, that of thp office con51drred as the domicxi@ for
this purpose.

cf. - ‘
Fredericy, Traité de dt commercial belge, 1949-VII, part one, 85 et seq.-
8ee for France, Ripert and Roblot, op, cit, S5&me ed. 1964, N° 2772,
concerning the former art. 438 C, Com. in its 1889 wevsioun, Cf, also
Tribunal Amsterdam 15.2. 1957 N.J. 1957 N° 320 and Clunet 1961, p.. 902,
concerning Art. 20 of the Belgo«Notherlands Treaty. of 28.3,1925 Wnich gives

fxrat prnferonce to the juriediction of the- “damicile"

PR i L a e P I ey R .
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~ to provide, following the example of the Benelux Treaty (Article 22),
for the jurisdiction of the prineipal commercial establishment and of the
domicile, the principle of which court is seized first providing the
solution to any conflict between two courts basing thelr jurisdiction
on one or the other, But this solution involvéd the major drawback of
inereasing the number of courts having jurisdiction and permitting a
finding by a court whiéh, in fact, could be badly situated locally to

open the bankruptcy and supervise the ensuing proceedings.

- to introduce a new criterion which had the dual advantage of defining
the permanent and unquegtibnable geat of the debtor's econmomic activities
whilst'at the same time best respecting the known criteria of internal

systems of law.

This last solution was finally judged the only sa;isfactory one; Th@
criterion or standard adopted is that of centre‘of administra&ibn (Centre
des affaires), an‘axPrassion inspired by the works of certain authors and
by writings_proparad by the Institute of fnternaﬁianai Law'at'Pgris'in 1894
and at Brussels in‘1902, as wéll as the Franco~-Italian Convention of 1930
(Article 28)?9 At Article 3(2), the Convention gives a definition for

: éentreuof administration which forms an essentinl element of this. Tt therew

fore merits a specinl exmmination.

The centre of, admxn:straulon is the place (a) where (e) the administration (b)

of the prlnrlpal () inrerests (c) of the debtor is usually carri@d on, -

(a) ’Q}ggg": this a matter of a materia] criterion Of t@rrirorial
localization. We recall that, acecording to its first article, ﬁhe

Convention'ii applicable whatever the natiﬂnalliy of the parties.

This place may, moreover, be situatod outside th@ EEC,"

i

(b) "where the administration is carried on"s thls torm was p”Pferrea to

Mdirection" (management), it is sufficiently neutral to be applied to
physical as well asliegal ﬁéxsoﬁsévto trade#s as well as nonaa%adéés.
Everyoné'adminiﬂtefs his property.. This element: of the 6@finiéiéﬁb
Juxtaposes a material standard and an intalleetual stnndard {the fact
of n(mlniqtrar'nw by means of decisions). The przacipal p?ace of

operation is therefore to be excluded,

el

-

{6 1 tvne to sav, that the w:%tiviv nH e ?hv formmaq‘“pxiv ipal seat of
Dogioens™ (of, tle Anmnml of the Institute of Kntbrﬂatiohal Law Vel, XIYI,
P.279); the draft German-Austrian Convention of 1966 uses the ides.of/the
‘centre {(or principal place) of economic activity" (Art. 2(1)). L. HUMBLET

il'/l\)’i
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in the case of subaidiary companies or firms, the piaco from which the |
dxrecgiv¢ﬂ3cmma for the management and administration of business must alsa
be exciuded. The é@ntre cf;administratimn.oﬁ a company is the place where
it has its main centre for the administration and management of its affairs,
even if the decisions taken there follow di%cctivcs emanating from share-

holders residing elsewhere,

As vegavds more specifically companies and legal persons, Article 3(2) lavs
down a simple wrwanmp?ion, according to which in the words of the Convention,
"this place 1g presumed" until proved otherwise "to be that of the Registered
Office". The objectives belng different from those relating to the recognition
of cémpaﬂies, the Committee has not made reference to the criteria contained
in Article 58 of the Treaty of Rome completed by the General Progrummes oﬁ

18 December 1961 xa}atlng to the abolition of reat1ictlons on freedom of

establlshm@nt and sarv1ces.

Thesa criteria;arg explained by the fact that it is a mattgr.cf ensuring to
.companiés.rqally belonging within the Community, the benefit of freedom of
establishment provided under the Treaty by placing them on.the same footing

as national companies.

The centre of administration therefore corresponds for companies and legal
persons to their real sent30 in accordance with the bankruptey laws of the
,’EEC Staﬁea, with the exception of German and Dutch isw.zi Proof to the

contrary with regard to the presumption of Article 3(2) will be brought if

nieed be by the company itself vhen the Registered Office is not in the same

g(contd)
is the first author to speak of "centre des affaires" (Traité des faillites
1880, N° 1042). A, Rolin has substituted it in commercial mattexrs for that
of domicile (op. cit, p. 49) = cf. Leurquin: La notion de centre des
affaives dans le droit curopéen de la faillite, Mém. Louvain 1969. and
especially p.. 112 et seq. : .

30¢s The Hague Conventlon of 1.6,1956 (Article 2(3)) and the Drussels

Convention of 29,2,63 (Article 5): those Conventions define the real seat
as being the place where the central administration is established, Article
267 of the draft regulation on the Articles. .of Assoclstion of the European
Company however trna neforms the presumption of Article 3(2) into an ebsolute
rule by veanson of the guarantees afforded by the constitution of the
Furepenn Conpany, :

Mzench Supreme Court 55,1952, D. 1972, p. 507 and 15.6. 1957, D. 1957-596;
Fredericq. op., eit. t, VIII, 2nd Part p., 774, Since then the Netherlands
_.hnﬁ formulated a new Civxl Code,. Article 10,. Book 1 of which pzovidpq that
. tﬂa dnmicilv of 1egn1 per&ona is. at the Regigkera@ foice, and one may -

cmt/o#v
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place as the real secat and only this latter is to be referred to in
sitvating the centre of administration, It will be the same in Contracting
States where the concept of registered office would not or would no longer
correspond to the Community idea of a centre of affairs, . .

(c¢) "interests": the Committee purposed to avoid here the word. "affalves®
(business) which gives too much of ar impressian of commernial or
industrial activity, Of course, whaﬁ 1, xmpornana 1n aacertainiﬂg

"jurisdiCtion is the pla ace where the bu&in@ss is aumxnistereu and not
that where its interests are, -

(d) "principal": in a case where the debtor carvies on many business
activities from different administrative centres, the one which is
related to the principal linterests will be chosen,

(e) "habitually": this term implies continuvity in the same way as it
qualifies the notions of "residence” or profession in the definition

of a trader often given,

The centre of administration, that is the actual place froﬁ which the
individual enterprise or the company is managed, is thus often found to be
very close to the criteria of jurisdiction evolved move or less cgnvergeﬁt}y
in the Member States: it seems possible for it to correspond falrly exactly

- with the definition given by case law in France for "principal establishment”
for tradersBZ and in Italy the definifion for "principal seat of the . |

e

. 3
enterprise"’

31..,(contd)

wonder if the intcerpretation of "seat" in the meaning of Article 2{(6) ¥.W.,
understood as being the place where the Company has the principal place of
its commercial activitles .and not its Registered Office (which =
interpretation was given by case Iaw) remains valid (Rotterdam Cmuf
10.6.1914 Ned. Jur. 1914, 876). See also below Note 34,

32Par15414.11.1957 D, 1958, p. 277 note by Houin “place where the trader
exercises his manapgement activity, where he concludes contracts with his
suppliers, bankers and clients, thus, wheve the lepal and external centre
of his business is to be found". Art, 1 of the decret of 22,12,1967,
adopting the terms of the former Art. 437 ¢, Com., also uses for companies
the expression "princlpal establi: hmevt" when there is no registered office
in France, It is evident that this expression must be undeérstood as mesning
a secondary establishment or a branch and, in the case of their being more
than oue establishment in France, the prinecipal or the mnsﬁ imnavean% of
these establishments - seeo- bc!aw note 37

33At¢ordin to Italian anOwlaw (Cass. 19 aanuary 19&3 N” 64,v?8 June 18961,
N°, 1563), there is to be understopd by "prinecipal. seat Qf operations of
the company" the effective centre of the life of the company, either the
place where it has its directing and administrative organs and where it

n@)@f"ﬁk’
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In the case of & debtor having his principal commercial establishmest

‘Antwerp, his centre of administration in Rotterdsm, and his personal domicile
at The lague, the Coavefivion confinés itself t6 giving exclusive jurisdiction
to Dutch courts in geperal, and the rulé of buteh 1&% relating to the special

jurffiihﬁiﬂn of the court of the place OF domicile can be appiiﬁu.

The Committﬂe $ concern was in faut to APPYOR wimate the difforeat legislations
and to avazd cwﬁatin“, in relatxmn to ﬁham, an entirely new system 0f law

w%xch would be difficult to iutegrate into Lh$“t

Judges will, however, have to be eaveful not to allow themselves to be misled

by apparent similarities. Two remarks sare vocessary in thils regpect,

The centre of administration, which constitutes the pivot around which -
revolves the wachinery of the Conventiaﬁ, mist for reasons previouvsly
expredgsed, be in principle the eriterion fo be obscrved in the first ﬁia@@ﬁ
ex offico if necessary, for sll bankrupteies to be opened in the aix

Contracting Btates,

This concept mus st be enamisied from a Comnnn&vy ﬂﬁﬁﬁi of view “and in the very
vﬁépirif of the Convention, and not as a conscquence of the Tex fori” 34 in oxrdex
‘ﬁé'aVQid as far as ﬁdssi%fa, differences of intmapre uticn and conflxcts of
' jurisﬁa¢$%nn which are particularly TGQYPxﬁﬂhit in bankruprcy matters. Ag am
indiention, 1t should be pointed out here that it follows from the defxnition

in Article 3 that ot any given moment there can be only oune centre of

L e . ﬁt‘:
administration whether it is situated inside or outside the European Communities?

' Eglﬁ;{cwuy,} .

wercises all its activities or at least its main activity as regards the
oneration ¢f the nnaﬁrprise, even if the office declared aua registered for
administrative purposes is different,

B‘Cf, Trochu, op. cli, p. 69-70, 8o it must be pointed out, for mxampleﬁ ﬁhﬂ&

according to the Belgisn Companies law, the standard for determiuing t

Hoad Office {siogo qagiaﬁ) ig the real office or seat (sié je réel) and nnr
the statutory office (i.e, registered place of business): the presumption

in favour of the ﬂw”LUley offzce will only operate for thg application of
the Bonkruptey Convention as peciﬁied by Article 3(2). ’

&ht mﬂiwiﬂn expressed by Prof, Beltzke, BEC dﬂﬂhnemt égﬁﬂi"wfu«~ﬁg?,1$w
. cies could exist for certain international companies such as the
Eran so-German "Coal Union of Saar and Loxraine” (Saoviar) for which the
Trenty of 27 Ocrober 1956 relating to the Saar (Article 84) lays down twe
“repint oved ﬁffiévﬁ,‘ﬂﬂd for the Rmcmpenn Cﬁmpnny, whiuh cauld have 3&Vh?a1
anoh ol flecs (Article 5 af ﬁhL drnft rvguln&nmn)

. e . . eopdeane
S IR o} el v



B—

ok

-33 - 16, 775/X1V/70-E

II. Examination of the Sections of Title 11 of the Convention

Section I - Genernl provisgions

Thzs first section establishes essential distinctions from which flow rules

for the jurisdiction of courts provided by the Convention.

Articles 3 = 5:

The basic principle of the Convention rests on a hierarchy of rules of

jurisdiction at the summit of which is found the centre of adminis;ration.~

1. If a debtor, a natural or a legal person, has his centre of administration
in one of the EEC States, e.g. in Italy, the Italian Courts have exclusive
jurisdiction to pronounce bankruptcy, to conduct the bankruptcy proceedings
and to pronounce their closure, All other Contracting States must ther@fexe,
even ex officio declare themselves without jurisdiction, subject to what is

gaid at Article 15(1).

2. Suppose on the other hand that tlie debtor has not a "centre" in one of

the EEC States, it being located in the United States or having been
transferred there more than six months earlier (cf. Article 7 below), but that
be has a single "establikhment! situated wither in Germany or in Belgium; in
this case only the German or Belgian courts inevitably have jurisdiction to

pronounce bankruptey which will produce effects in the other EEC States.

Article 4 does not define "establishment", a term which is alfo used in
Article 38, It is important to draw attention here to the fac; that in these
two Articles, the term "estagbligshment™ cannot have exactly the same meaning.
In Article 4 of the Convention "establishment” must be understood to be .
secondary business premises, an agency or a branch, that is to say, any base
for industrial or commercial activities, which differing from a subsidiary
comp ny,37 remains difectLy dependent on the principal office (seat). of the

enterprise and has therefore no debts of its own,38

6 S :
3 This being contrary to Belgian law (which bases the jurisdiction of Belgian

Courts solely on the situation in Belgium of the domicile or the principal
business premises of the debtor: Art, 440 C, Com.) and German law (which in
a similar case would include in the assets only properuy found in &etmangg
the principle of territoriality inferred from 238 par. 1 X.0.). :

Cf, Note 32 shbove, The establishment could thus be equivalent ta(the
"principal business premises"of a legal person not having its "seat" in
France (Article 1 of the decree of 22.12,67, in fine),

See GAVALDA, op. cit. p, 217 and TROCHU, op. eit. p. 85. .

37

38
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The same enterprise, ad individual or a . company, can have establishmeris inm
several Member States, In this case the courts of these different States
have vvuni 3uriQdictian whatever the lelaLlVQ importance of the LaLmbAl b
ment s, It might have qo@mpd more 10@3&&1 to bxve exclusive jurisciction to
the courts of the cwuntxy where the mnsﬁ impmrtﬁnL establishment is found,
But overrviding practical considerations precluded such a solution, which
would necessarily involve difficult verification with a visk of’ geiaylng

the opening of proceedings unduly. 1hus, when the centve of aamxnistraﬁion
is not on EEC terrzhory, the mere presence of an establishment gives

Juris ﬂicrinn aubjecﬁ tq the provisions regulating conflicts of jurisdiction

which will be examined later,

The Convention, which lays down rules for "general" jurisdiction, did not'
need to bothetr about the position where there might exist scveral
egtablishments in the same State, Then it is the internal provisions which
determine which court of this State should have juviediction, without it
being necessary to refer to Article 15(2), which relates té the presence

of establishments in several Member States,

This subsidiary rule of jurisdiction, founded on the presence of an
‘establishmgnt, is subject to an important exception, which will be found -
again later in relation to vecopnition of judgements, and which flows from-
Article 73 already mentioned, The hypothesis practically concerns only
France, which ig Iinked with Switzeriamd and the Principality of Mﬂnaqo by
Conventions which lay down rulea of direct jurisdiction and which ensure the

"{

unity of banruptay.

3, .1t is only in the absence of a centre of administration and of an
establishment in the EEC that the criteria of subgidiary connection endorsed
by the legislation or legal writings of Member States for openinfjbnnkruptcy e

proceedings may be applied ("purely national™ jurisdiction). 40

Bgﬁf, Batiffel, op. cit. 3rd ﬁditimn, N°® 708 ot seq. ; Vaiennxa op. ¢it,

N® 5536; 7T arhu, p. 3% and 127 ~ Adele: Hmrqch  Aspects internationaux
du ﬂro{t fuiﬁ”@ o' 1a faillmﬁe, Hem.»%ac. D, Geneva, N® 27 (19093

0
4 Cf Weser, Projects de Convention entre les Etats de’ la’CEE ralative

a la fﬁiL;;Ley Jurisp, C%mw ﬁelgzum, 1968, W, p, 352
" ' ' .iQf'Qr!’
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It is therefore in this situation only that application can be que of the
special provisions of internal law, no longer to detarmine'whieh'oﬁ.the
courts in the State should be seized but for giving jurisdiction, in
compliance with the Convention, té the conrﬁa of this State. This will be
the case in particular with the rules of internal law which permit
sutmoning before the mational courts one of the parties by reason of his
nationality or the existence of assets (cf. Art. 9(1).f. and Sec. 238 KO)
or of debts (French case law) (40,a). We recall that Belgian law does not
recognize this possibility and ihat, consequently, Article 5 would.seem
inapplicable in Belgium, We see, furtheﬁ, that these purely national rules
of jufisdiction will be the only ones permittiﬁg pronouncement of bankrup:cy

in the case provided for at Article 60 of the Convention,

Articles 6 to 8:
After having defined the possible heads of jurisdiction the Committee had

to examine the problem of céonflict of jurisdictions in the time resulting
Mfrom the debtor transferring his centre of admxulvtration or establishment
before the opening of proceedings. The Comnittec also had to provide, in

the case of transier, for prolonging the jurisdiction of the aeized a8 long

as the proceedings are not closed,

In bankruptry mattexrs, the Court's juriadiction involves 1egislative
jurisﬁlctlon A transfer could therefore be made with the debtor planning
to choose his own judge and aubm;t himself to a legislation he considers

more favourable,

For the transfer of the centre of administration or of the establishment

within the EEC, which it is useful to remember, can be greatly facilitated

by freedom of estsblishment, three solutions were poo&iblc'

- exclusive juris sdiction for a time for the courts of the countLy of ox igin'

- uc,mal juri ,diction for the courts of the country of transfer, wi»h
howsver, exclusive JUTLBGLCtiOD for the courts of Lhe country of origin
in the event of fraudulent transfer' ) _

~ cumuiative transitionnl jurisd;ction for the courts of the two countries.

40 . . L ‘ | |

A1l Kvgislntinﬁ, contain provisions for bankruptcy after death,:

particularly by providing a fixed time for opening bankruptcy proceedings.

German legislation is different from others in so far as it relates

especially to the conditions for opening a bankruptcey, the petition for

opening and jurisdiction (Nachlasskonkurs Secs 214 et. Beq., KO). It is
the same in Dutch law (Article 198 and 202 F.W.).

..0/!?.
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The last solution was agreed nn‘deﬁpiﬁe the risk of duality of ﬂeeiai&%ﬂ
and the debtor having an opportunity to determine which court shall have
Jurisdiction and thmyfgw'ngplitaﬁle.Vﬁérufagming considerations of a
practical nature were decisive, Fraud is often Jdifficulet to eatablish,

A tranzfer can appesy normal to a judge of the new business seat and
fraudulent to the judge of the country of origin or vice versa, ‘from which
irveconcilable decisiong could have resulted, Sole jurisdiction granted
pither to the.ju&gé of the fgrmér seat or to the judge of the new one would
not. nﬁvw been satisfactory. It is impossible to determine a priori who is
in,thg_bw it pogition to follew the course of the prnremdlng and one could
net allow a non-tvading debtor to escape bahkruptey by transferring, in
extremis, his centre to a country whose law does not ailnw bankruptey of |
non~traders, or forbid the judge of the new centre from sexsing himself

of a 6ikwﬁt30ﬁ W%lfh yﬁ}a?O" o pﬂbllc policy,

Thisvnec&ﬁsary duality of jurisdiction could, however, only be transitional,.
Since creditors - or judpes where they have the power to act ex officio =
mugt be viglilant, a period of six months from the transfer of the centre

geemed adequate,

The same conpidevations applied all the more gince, in the event of transfer
of a centre or an cstablisbment to a ncnwcontrActing State it would have

been difficult to deny jurisdiction to courts of third States where the new . .
centre wag situated, Dut it goes without saying that the provisions of |
Article 7 apply only subject to the possible applieation of other

international Conventions binding'the Contracting States with thixd Séates.

There remained to exavine the more special case of a debtor transﬂexrlnp,
while bound by a cmmpns;txan which might take several yeurs to carry out,

hia centre of adminisyraﬁion‘or the establishment which had been the basis

of jurisdiction for the Court seised, to another Contracting State. The first
sentence of Article 6(2) conveys the generally accepted idea that the
Juriadictlion of a conrt is assessed at the doment it is selsed and not at

the time of the ﬁuﬂnmont* from the time when a court is valzdly“"wlsad

cham e Wul?h oCeur Pxﬁhﬁr in the capacir? or domicsl@ of the parties have

no influ&uwé o BUrfdeL&I@ﬂ* Moreovet, it is nat ‘possible suucessivaly to

N [

"

Qi‘/@l"’
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apply two laws which might be totally irréconeilable: from the ﬁime a

court has pronounced one of the measures provided for by the Couvention,v‘
it must retain jurisdiction, not only to gupcrv1se the course of the
proceedings, but also to decide on all inecidental mntters which may lead

to making other arvangements, This text is, however, not impergtxve bu:
only permissive; for if, in certain systems of laws such as the‘French law
of."Reglement Judiciaire" (judicial administration) the cancellation of the
"concordat" brings back into operation the old procedure of "raglement
judicinire" and leads of necessity to all the creditors being in a staté

of union, in other legislations, like the Dutch, the final approval of

the composition in bankruptey or in suspension of payment, in principle
closes the proceedings, and if the cancellation of the comnasition may
nevertheless be pronounced, this cancellation does not automatically cause

the resumption of the old procedure of bankruptey or suspension of payment.

It was not therefore a question of modifying the different internal laws
relating to the jurisdiction and powers of the court or origin which had
opened proceedings other than bankruptey; this is what is meant by the

expression "retain jurisdiction to substitute"; the neutral term of s
Ygubstitution" is thus applied to the conversion of "judicial administration% :
into reali?atlon of assets (Article 79 of the French law of 13 July 1967),

and into subsequent bankruptcy (Anschlusskonkurs) etc.

The only c¢ifficulty to resolve was that flowing from the existence of new
debts arising from new business activities in the country of transfer,
incurred by a debtor who was in enjoyment of a wcomposition., The Committee
was Gatlsxlcd by a solution which departs from the ordinary operaﬁion of
the rules of jurisdiction laid down by the Convention only if the first
court, which virtually has priority of jurisdiction, itsclf draws the
conclusioné{from the debtor's new situation gufficieotly early. The iule
included in the last sentence of Article 6(2) therefore became ﬁwcassary
to avoid the possible survival cf the formar proceedings which, buﬁ for

this provision, would have had to be ecensidered the first in date.

i‘(/i’.'
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If bankruptey or any.other measure has been pronounced in the country of
tranafer, the court which formerly had jurisdiction in the country of
origin "ceases to bave it" in the sense, that although it may cancel the
compesition, it no longer has power to convert, for example, the judicial
administration into realization .of assets. Any decision which is neverthee
less mnde pronouncing such a conversion would have to be declared worthless
(o€, p. 137 below, Article 52). The composition creditors will be able to
prove their unsatisfied debts in the new bankruptey. Conversely, thg new
creditors will have to prove for debts arising in the farmarvproceedings

if there proceedings bave been resumed before new ones have begun.

Section I1 ~Special provisions

- This sectlon contains special provisions relating to jurisdiction, firstly
‘in the case of dehtors who are non-traders, and secondly for companies and

legnl persons and thely directors or managers (Art, 10 to 14),

Article 9 must be read in conjunction with Article 56 in order better to
understand the system - moreover fairly simple - applicable to bankruptcy
of non-traders or small busineﬁﬁmwnﬂ in the wmeaniog of Iﬁaiian law.él

This system rests on the distinction between jurisdiction to pronounce ﬁhe

bankruptey of these debtors and the recognition of such a bankruptcy.

We know that, regarding the opening of civil bankruptcy proceedings, the
laws of. the Member States are divided; Belgian and iuxembourg law regaxd
the proaibitlon of bankruptey of non-traders as a principle of public oxder,
wherens German and Duteh law,  like the comwon law syﬂtems,bmake no
distinction following.the category of the debtor. The evolution of Dutch
law is characteristic in this respect; not only has it allowed, by the F. W,
of 1893, bankruptey of non-traders, but it has gradually evased any
distinction between traders and non-traders and hos abolished the concept
of a comaercial act; the new Civil Code will embracexali commercial law and

“the Commercial Code will be repeﬁled, Since the low of 13.7,1967 France

41 0, \ . , i - " .
By "small business" mest be understood one whose income is. less than the

taxabie minimum or in which the invested capital does not exceed
900 000 lire (Farrara; I1 Fallimento N° 69) cf, also Articles 2083 and
2195 of the Italian Civil Code,

"pleeoll dmprenditori®,

..“f’ﬁ?
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has occupied an intermediate position. Although.it now allows the
liquidation of property owned by a legal person in private law, even a
non~trader, it has retained for physical persons the distinction between

traders snd non-traders,

On the other hand the case laws of States waich do not allow the -
initiation on their territory of bankruptcy proceedings against a nbnﬁ
trader do not raise any obstacle against the recognition of foreign
bankrupteies of nonwtraders, since bublic policy in the international
sense does not make the some demands, depending on whether its a question
of giving effect in 2 national territory to a state of affairs regularly ’
brought about abroad or directly bringing it about.thgre.43 This spécial"
application to bankruptey of the idéé of the attenugted effect of public
policy is approved by modern legal writings, which see in it a.

~congequence of the universality of bankruptcy.

To confine the Convention to bankiuptcios of traders, as certain

Conventions have dcne,45 would have struck an unjustified blow at the -
fundamental principle of universality. Article 9 therzforve provides simply
for a possible shift of jurisdiction if the non-trader has his centre of
administration in a country which prohibits bankruptey of a nqn-tfaéef.tz‘
But, according to the provisions of Article 56, which obviaﬁsly reserve

the case of Article 9(2), a voidability act{on may not be bfought in any .
Contracting State on the grounds that the foxeign bankruptcy judgment is
contrary to public pelicy for the sole resson that it concerned a mon~ .

trader (Art, 56(2)(d)), e 'fﬁ," RS ﬂ

5 ,
Save in the special legislation applicable in the three departments of -

Alsace-Lorraine, French law allows also the extension of liquidation: o~ ‘
propexty of companies to their directors:and manngers ‘wha are not ; '
alw Yy S tramers in 1aw (Articles 100 and 101 af Lhc 19b/ Law).

Civ 20, 5 1967, Rev. crit.. DIP 1968, p. 87, note G&vaiam, Cluuak 1“67,
629, note BE ceding Jur, com,’ Belgique 1968, IV, p &93, note Lemontey,

44
Trochu, op. cit, p. 98 ot 8.
45 ‘
The draft Convention prapared by The Hague Confpranco in 1925 28 did

indced tontemplate the reciprocal recognition and enforcement of bankyuptcey
decisions in relation to non-traders, but left it open to each State to
limit the effects of the Treaty to the case of a trading debtor (Art. 9(2)).
The Benelux Treaty is applicable to proceedings relating only to traders
and makes provision for rules governing qualification under it (Art. 28),

001/06“
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Some examples will help us bether to grasp the combination of these two =
rulen: o : R : ‘

~ If 5 non-trader has his centie of adninistration in Germany or failing

a centre in the EEC, he has an establishment in Gatmany;'his bankruptcy

can be pronounced in Germany and will produce effects in allltheuother
Contracting States. R ' . k o g .
« If this debtor has his centre in Frénce.and aa establighment in Germany,
ban%ruptayvaan be pronounced in Germany (Art. 9(1) and will produce its effects’
in the other States, with the exception of France (Att, 9(2)).

- 1f the wsame debior has two establisbments within EEC twrriiﬂry, one in
Germany and.the ch@f,in France, his bankruptey can be adjudicated only in
Germany but will have effect dn all the other Contracting States including

France {combination of Articlea 9 and 56).

Thus, without this involving a uniform system of civil bankruptcy, the
enforcement pf a foreign bankruptey decigsion will only be ineffective in
the country where the centre of adwministration is located if this measure

could not be taben there,

Artlcle 10, Several legislations provide that the bankruptey of a company

automatically invelves the bankruptey of the partners where they are helé

to have unlimited gnd joint and several liability for company debts

(partners in trading partnerships, partners in limited partnerﬁhlps)QAﬁ

The court of the ”siégﬁ‘gocial" (head office of the‘company)'then’ncfmélly

bhas jurisdiction to prmnmunce‘ﬁgnkruptcy'af partners, even if these or some
47 Lo

of them are demiciled elsewhere,

éﬁﬁfa Azta. 97 of the French law: of 1957 (former Art. 445 C. €om), 4(Z) F.W.
and 147 Ttalian bankruphey law., 8ee also, for Belgian jurisprudence,
Coppeng, "L'extension de la falllite du maftze do la société" in idées
nouvelles dang le droit de la falllite, Travaux de la IVime journée d'étu=-
das jurlﬂxﬂncﬂ Tenn mpb;n, Louvain (Brunsels 19&9), P- | lil et ‘seq.

'47Cf combined provigions of Art‘ 97 of the rronch law of 1967 and 4(?),

5th deeree of 22.12,1967 -~ Ripert and Roblot op. cit, N° 2748 and 2713,

i B O A : * * PR . l
§ . . . enoolsee
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On the other hand, other legal asystems, such.as the German, do not recdgnise
8

the principle of "bankruptey common .to partners™ 7 and. ronflne themselves to
providing for cevtain contingences when the bankruptey of the_paxtne:uhip‘

coincides with that of a partner (cf 211 and 212 K,0.).

L

Article 10 dnca nmt change naticnal ltﬂislaiiﬂns in any way as rvgard& the
_possibility of aajudicating the bankruptcy of partn@rs conquucmt on that

of the company. It confinea itself, mhon ahia pﬂqsxbxliiy exists undcr the

law of the country where ‘the bankruptecy of the COmpnny was inxtxa&ed to

giving jurlsdiction to the cour;a of thf uauﬂlxy to declare the paanexs
bankrupt The 6eciaion thus taken wi11 b@ r@coﬁnmzfd ana will havn effect in
the territory of the other Contracting Stn& s. This 4s an apprbcinblo advance
on the existing treaties and - especially the Franco-Belgian Treaty of 8 July

11899&9 = Ghich did not enwisage the case of the bankruptey of partners.

Cextaiﬁ delegaﬁibﬂs had expressed the fear that ﬁhis common bankruptey,

unlnown to thelr legislation,-might‘bm a surprise for partne:é not having

their personal centre of aﬂminiqrration in the cénﬁtry of the x&giatereﬂ office,
particularly when thc civil ban:ruptcy is pronouu&&a ex _officio. It is quite
certain that the partncrq will bave to be parbonally summancd bﬁtwfe the
tribunal and given an opportunity to preparé their defens g and to make use

of the legal remedies provided by the law of the court, Any v101atian nf this

fundanental rule would justify an action to challenge KAFS.-ﬁﬁ).

,aeTbis rxpresqinn used in French practice is thxact there being as many
Ldistinet bankruptcies ps there are partnpxd, gince it is ebvious that the
_asgets and liabilities are not the same for all, Morecover certain partners

can be allowed judicial administration while liguidation of pTO”?TtY'WiiI

be promounced against others. Bankruptey is cnlled "common in the sense
that it is often comvenient to nominate the come assignee and the game

Mjuce commissaire” (bankrupt tey judge) and the cessation of payments of the

partners vesults from that of the company. ' ' k

49 In a judgment of 4.1, 1927 (Clunet 1928 p. 942) the Paris Court of Appeal
rejected the unity of bankruptey enstivined in Article 8 of the Treaty,
considering that although this tréaty was opposed to several barkruptcies
being declared against the same assets it did not demand that the same

anl*uprcy should embrace dichrenﬁ obj@cts such as -the Jﬁutinat agsets of

the @crpmrutlnn and of the: parsﬂars,
-

J(Hnd<n the . korms of Ave 1c1? 2 of the Freuch 1aw o“ ‘3 7. @963 whon the court
tales up the case vt
Art. 6 of the decrec of 22.12.1967 1aya down that bomore the judx@lai

- -gettlement or realization of the assets are pronounced ex officio, the President
of the court shall have the debtor convened by the clerk of court; by extra-
judicial instrument, to appear within a time-limit he fixes before the court
sitting in council, In Ttalian law (Art, 147 1,£,) partners with indefianite
liability must be given a prior bearing. . , Y
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‘“‘Tha provision of &rtiﬁle 10 also needs to ba examined in ralatian’with thoae

“in Artinlea 13 -and 14, Aa these are also common to the cascs covered in‘w'

Articles 11 and 12, they will be studied im the second place.

[ R

Articlies 11 nnd 12 which must be studiad togeﬂhet as well as Articlps 1 and

a 2 of Annex 1, to which they refer the rendﬂr, prwsant two special feature» in
relaticn to thﬂ above Articl« 10, Contrary to ihe 1ntLer‘ which by its very
cont@ntb, does not apply to joxnt~stock rnmpanie&, Artiaies 11 and 12 concern
all compnnias and legal persons. Furthermore, they rnfgr to unifotm provisions
of ambstpnrial law, A rapid examination of the various Iegislations involved

will reveal thp reasons for this salukion.

French lasw allows of "extending" the judical settlement (r2glement judiciaire)

or the realization of properties of any legal person to the de jure or de facto

directors (a physical person or another legal person) of the latter who act as
if ﬁhe company were their personal busingau,51 Although there does not ﬁﬁiwt
4in any chor of the six States a 1L&i$1&tiVﬁ provision idenkical to that of ’:
,French 1aw, a iair}y similax result is, however, obtained in huxembourg and
Bplgium thanks to the theory cf the fiction and the gtr aumanﬁz and in Italy

by using th@ concppts of the de fncto hidden partner or "eyrant", 53

ISICf.'Art 101 of the law of 13.7.1967 whlch took over and eszncaa the old

provisions of Art. 446 C. com, Striectly speaking, what.is "extended! is not
the measure inflicted on the company but its debts to which will be added
the persenal debts of the director(s). Two or more distinct measures -arve
~ pronounced? thpir particular feature is that they are of the competence of
“the same court and ore attached to the same date of cessation of payments,
thaf of the iegal person, for the cessation of payments exists only with
‘ rcsppwt to the latter, If the director'is sorveut, the measure pronounced
~against him will be rescinded after payement of the global debt for lack of
Cinterest of the general body of creditors, Cf, Lepeais, L'extension de la
faillite sociale Rev, Trim. Dt Com 1957, p. 289 et seq, Plaisant,
Durchgriffshaftung im franztsischen Konkursrecht in Konkurs-Treuhand- und
Schiedsperichtewesen 1962, p. 74, ' ‘
C£. Copprus, op, cif, ‘ ' ) ,
Cf, Bigisvi L'imprenditore occulto Padua 1954 see Secs, 414, N° 1, 428,
N? 93 Resp. 111, del soclo- tiramno, Foro it, 1960, I, 1180 and Cass. v
29,10, 1943 N°, 2982, Foro, it. ,1264,.1, 543, But see against: Provinciali:
L'uomo  Ji tixgnv et la sogietd irrcgolare in Dir, Fall, 1962, II, 620; and
Cass. 10.4,1957, N°, 937, Giur, it, 1953, I,.1, 777; as rega rus the.
_eongequonces in international law, cf, also Fois, Considerazioni sulla
‘deliberazioné delle sentenze dtraniére di estenaiona del fnilimanto,
" Riv., &4 nlrgtao, intern‘ priv. e proc,, t III, 1967, p. 246. o

52
53

R A Tae S . ‘ [ B i
H L S L S S i s { . . ,o‘q/von



- 43 - 16, 776/X1V/70-E

But it “is'net the same in the Netherlands ox Germany,

Apnrt from this possible nppli¢atiqn,‘French'law permits in the event of
insufficiency of régiatermd 5536&5 of the company that any directors or
managers who have not shown ﬁhe requiréd\diligence be cbarged(withbthe whole
or part of the debts of‘thé company and if they do not pay these debts; the

court may pronuunae judicial administration or ixquidmtinn of their property.

In all cases the Court having jurlsdiction is that vhicn pronounced the -

judiecial aﬂministration or the liquidation of thg properﬁy of the legal petson;
These provisions have no paralliel in other legislations,

It is therefore engy to understand the difficulties to be solved where the
dirvectors involved have their centre of administration in a country other

6 : .
than where the b nﬂixuptsy was inltiated.s To recognize, according to

5éThe theory of Durchgriffshalftung worked out by German case law and doctrine

enables the party which has suffered damage following a legal act, not only
to proceed apainst his co-contractor, but also, under certain conditions,

to get at the "Hintermann", Cf, Unger, Die Inanspruchuabme des verdeckten
Kapitalgebers, in ?hnkhrgéTreuhandu und Schiedsgerichtswesen 1959, p. 33 and
Ermdan, Zur Fraoge der Haftung der Hinteran¥nner Ubershuldeter Gebellschafﬁen,
ibid, p. 129

Articles 99 ﬂﬂd 100 of the 1967 Statuﬁp and 95 to 97 of the decree of
22.12.67 to which reference is made by Articles 54, 114, 150, 248, 269 and
260 of the law of 24.7.1966" on commercial companies (former Articles 4(5)

of the Statute of 16.11.1940 and 25(2 and 3) of the amended law of 7.3.1925)
to free themselves from their presumed responsibility the directors or
cmanagers involved must prove Lhat they exercised in the management of the
affairs of the company all neceesary aciivily and diligence, “This presumption
of responsibility applies not only te those directors or managers who were in
office on the date when the company was declaved to be in a state of "judicial
administration" or liquidation of its property but also to former directors
or manngers since deceased cor retired if the company's difficulties stem from
a time when they were still in office (Cass. Com. 4-2, 19-3 and 12,5,1969,

D 1969, p. 584). '

. .
JéThD Paris Appenl Court, in a judgment of 7,11,1962 (Revue Trim, Dre. com,
1963, p. 378 note by Hnuin and the Revue Droit Comm, DIP 1%%6 p. 125 note
by Weser) considered that, in application of Article 8 of the Franco-Belgian
Convention of 1829, accovding to which the court of the company's head 6ffice
has =ote fuvisdiction to declare the bankruptey oFf a Frepnch oy Belgian company,
a ¥reoeh eourt which un@,adJudiLated bankrupt. a French company has no
Jurisdiction to pronounce, under Article 446 of the Commercial Code;, the
extension of this baubruptey of o Belgian company or fivm having its secat at
CAntwerp, The court specified that there was no need to liave regard to zules
of French international law giving jurisdiction to the court of the banke
ruptey to promounce ‘such am extepsion, which was, moreover, unknown to Freﬂuﬁ
law in 1899, See also Cass, Com 19.3,1957: B, III N°,: 106 and 15 11,1961 3.¢, 7P,

,,,,,,,

55

d.oinq.
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¢ ,%noral rule, the jurisdiction of the court of the principal establish= ~
ment of a director or managex would lead to an impass where the 1aw of the
court did not recapnize prgvisions adalqgous to those of French law in the
matter, Concern to ensura tﬁe good administration of justice moreover made

it imperative to nge juriadlctiop{ as far as possible, to the ccﬁrt.thnt

had pronouﬁced the bankruptey 6f the company. But the problem went beyond
quastiens of campntence. It was deairabla to enter upon the path o 1égislau
tive uniflcation to avoid Overwclovpr dlrectors locating their peraonal centre
:of adminxatration in a country where they might consider they wouid be

sheltered from the consequences of their machinations.

In these conditions, the Committee took as its aim the framing of a dual
uniform law (Articles 1 and 2 of Aunex 1) based on the provisions of French
law already mentioned, aftér having laid down in Articles 11 and 12 of the
Convention ruleg of general jurisdiction in favour of the State where the
bankruptey of the company was initiated, Vhich&is best placed to asaeéé the

true position of a legal person.

- The first of these laows eatabliahes;a ﬁﬁiforﬁféyéﬁ@m fqr‘the bankrﬁptcy‘of
directors of a company itsclf iu bankriptey by axianding to these directors
under whose authority the company dobus wrrc incv red‘(Art. 1 of Annexil)
measures within the juriaﬂmntion of the ccur s of nhe country whexelthéi

bankruptey proceedings began (Art, 11 ¢f_the tanvéntion).

© The Contracting States which consider that they canmmot adcpt:this'dnifbrm'j
law as they may do in accordance with?(&) of Annex I (such is the poﬁitibﬁ
fdf:the German Federal Republic), undertake, hcwever,'tolrecogﬁise a banke -
'ruptey pronounced in other States by application of tﬁia uniform law, even
if Lhe dirnrcor or mannger has his personal centre of administr&tion within

their terrxtory.

The gape left by'thgﬁe'ﬁegulatiens are filled by the second uniform law

contained in Article 2 of Annex 1,

86 contd) ... L ' ‘ DR ‘

"1962711,12.1963, O0n the other hand, the Ghent Court of Appeal, in a dngxaion
on the enforcement of & French decision which condemned the Belgian wanaglng
divector of a Luyrwhour ‘company having an establishment in France to pay
part of the dibts (bouai 1.12.1955, Rev. erit. D,I.P.(p. 496) ‘1956 note bty

" Loussouarn) considered that the preaumem 1iability and the puw%r to make the

} dirdctor Zﬁﬁpﬂﬁﬁibxe for part ‘of the company debts was' not ‘contra ry to ’
‘Belglan internetiﬁnal publi¢’ palicy (Ghent 16.11.1959, Clunet 1962 P. 1060)

‘See Tromhu, op. nit. p. 241 et 8.

'il/bvl
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Without unifying the system of liability fa# company directoxs an' manngevs
this Article pives jurisdiction to thﬂamour&s of the country where the
kbankruptcy of the company was initiaﬁeé, to asgésa the iiability of these
directors and managers (Article 12{1) of the Convention) and to adjudicate
thelr baokruptey (Avticle 12(2) if they do wot pay the company debts foy

which they are made liable (Article 2 of Aanex 1),

H@nce Articlvﬂwl end 2 of Annex I have defined, for each internal legal
system, two uniform cases of initiation of bankruptey accompanled, in v
Articles 11 gnd 12 of the Covvention, by rvules of international juriddiction
nﬁsurimg thé unity of the baﬂkrugﬁcyﬁa andd which operate even whén the
personal centre of amministrntion of the dﬁxc»i@r or person respoasibla for

the management of the aompany is not qxtu»tw in tha &tate whi»h haé

prenounced the baukrupicy,

P

Thesa provisignm rﬂil for the foiiowin@ Jh?hh(y rcmark

As these are un1¢0“m teytu, the provisioﬁ of Anuex 1, whxlst becoming = ..
‘2provisions cf,;aternal law, must be intﬁrprv?ad in a unxfoxm manner in the
vcése‘law of each Conﬁrcat;n? State, This is ppxmicular}y so -for Artitlea.ig
and 2, Whlch enns£1t0tv an innavntion f01 rﬁuamrxea other than rrance. 393.

"this purpose, it is anyortunt to spell ouu prsciac}y ghn capo of thrse Lextsa

First of all, and in a gcncral wny, th@ a(rnctnrs to whom the&e provisicaa .

may he opplied are those who de jure or de *agzo, overtly or cover tly, hav¢

taken part in the management of the company or legal person, These dxrectwr
may be physical as well as legal persons. The iact Lhat certain mlrcctoxs or
managers are bnund to the company by & contract of emp?oyment éoes not &tseif

enclude them from bLlﬂ? @irectors de chto.

7 . . N . . .*,
3 For the law spplicable, one may well hesitate between. the law governing the

company, the lex loci delicti and the law of bnnhxuptcy c. f. Gavalda op.cit,
B 221 and Trochu op. cit. p. 245, .

SgThis attachment to the jur&sdictian of the courts of the countyy where the
baunkruptey was initisted conforms with French jurisprudence, which has -
specified that an action for making good the insufficiency of company
assets is an action arising from the bankruptey which is a precondition fer
ir. (Cass. com, 14.10,1959, J.C.P, 1959 ~ 11 ~ 11,308, note by Nectoux),

) ’oo!'ga
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The Committee has not drawn up a 1ist of these directors which would have
had to be revised to take into account changes in company law, and which
would have been mf'necessity incoﬁplete aspecially in reference to companies
whose heéd office is gituated outeide the Conmunity, Moreover, since the
Committee was understood to have in view de facto as well as de jure

directors, a list was of no iuterest,

r : i
The formula, closely following French IanQ is more restrictive than that of

"agents of the company" (mandataires sociaux) and excludes in principle,.
controlling and supervisory bodies unless they intervene in cempany‘
:manﬂrement Thnlx responsibility does not enter into the provisions of the

preﬁent Convention.

The confusion of ass ets of rhe company and persmmal assets or the pursuit
of paraonal business under ﬁhe guise of the company allows adjudication of
the bankruptey of the director or manager, provided these dealings have lead

0y

, e g 0
or contributed to the cessation of payménts by the compqny.6
It goés”wiﬁhoﬁt saying that such‘préviéiona do not apply ipso_jure 'to one
‘ man cdmpanwea ‘which are recognizéd by Geiman (Elnmqnngascllachaft) and Dutch

law (eermins ~ N.V.). - e e e i (

;The Iiabxllty provided for in Articles 1 of the Ccnﬁeﬁtion and 2 of Annex I
is that of the dircctors ¢ awards the company. Inaivxdual actions that can be
:'Brcugh*:by third pqxtJe 'for persénal and distinct damageés are not covered

by thgsc t{s«gts. . R N - ' - e

Thevprovi ion included ﬂt Article 2 of Arnex I ahoulu not prohibit the
, Verificataﬁn, before the opening of the banky uptcy ,roceedlngs, of the
existence of the conditions prescribed by tho lex fori with the exception

of those volating to the quality of ‘trader,

S)Axticlws €3, 99 and 101 of the 1967 Iaw are aimed at "company directors

Or Mmanagers, be they physical or legal persons, end physical persons who
are permanent representatives of legal persons who ave dl~c"aors ar man“gers
-of companies be they "company dixeators in iaw or in fac..5 apnarcnt or
sleeping, paid or not", » :

0 o _ -
,6 The drafting of this Axﬁicle differa, particularly on this point, from that

0% Article 101 of the French law of 1967 where this supplementary condition
“is not required except in the tase of the wrongful pursuit of an
unprofitable company venture for personal gain,

.‘./.I“
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Finally, we would pdint out‘thaé the provisiohﬁ of Articlé.i(S) of Ammex I
are accompanied at Italy's request by the reservation inserted at letter (b)
of Annex 11, since the legal system of this country does not acknowledge

that a director personally declared bankrupt should be beld liabie for only

a part of the company's debts.

The provisiong of Articles 13 and 14 are for the greater paré common to the

situntions envisaged by Articles 10 to 12.

In particular because of the reference back to national legislations in
Article 10 and, above all, because of the'res@rvation.affecting the

provisions of Article 1 of Annexe T, it was necessary to determine rules of
subgidiary jurisdiction for the adjudicaﬁxon of pariners or directora by -

the courts of States other than that where the bankruptcy of the legal person ;
was pronounced when the extension of the jurisdiction of the courts of the -
last-mentioned State cannot operate, ‘It is necessary to rvemember here that

this extensidn of jurisdiction departs from the normal operation of the
Convention rules in the cases of partners and directors of a company who are

cestablished in a country other than where the company bankruptéy was instituted.

>

Thisg derogation need not be applied when its vaison ¢'8tre does not exist.

‘ iikewisé the usual rules of jurisdictioﬁ provided at Axticles 3 to 8 of the
Convention may alread§ have been applied for the bankruptey of a partner or
director in vegard to business of his own as distinct frcmfthaé"of the
company. In this case, Article IB‘Iays down a rule of priority to avoid

useless dispersion of proceedings,6

61Cf. Articles 98 and 99 of the Fiench law of 22,12.67 and Ripert and Rotlot

op. ¢it, no, 2273, See for the contrary attitude Article 147 of the Italian
1.£, We should remember also that in French law,  the bankruptey of the
associate (who is a partmer) or of a limited partmer causes the diesolution
of the partnership unlese there is a contrary clause in the Articles

or a unanimous decision of the other partners, Germgn Law allows the )
proceedings to be conducted separately and on paxaliel 1incs, SUbject to
some rules of co-ordimation (211 and 212 K,0;).. T R

R S
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Article 14 apecifies that in the cases prcvided for in Articles 11 to 17,
proof infﬁhe bankruptcy'of tﬁe director is made solely by the liquidatox

in the company bankrﬂptcy on behalf of the general body of creditors, In

the case'of Article 11, the liquidator in the company bénkruptcy st ask
the @ourt having selsin of this bankruptey to determine the’share or amount
~of vompany dabtséz for which the dirvctor is to be made liable ano must then
prove: for the amount thus fixed in the director 5 banPruptay. As regards the
situation referred to at Article 12, the liquidator will prove in the
uirector 8 bankruptey for the amount of the uondemnatlon preneuncea by

virtue of paragraph 1 of this Article,

Sectioﬁ III ~°Conf1icts of ‘compétence

: Pr@llminary remarks

: Canf11cts of compefence or of jurisdictien do not pose eﬁe same probilems
or preqant thc _same aegree of keennes s dependxnh on whether several courts
considar they all have equnl juriscictien (positive conflicts) or whether

'none considers itself competent (negative conflicts)

_In iﬁ;ernal law these conflicts are adequately resblvcd by several prééednral ‘
means, At the éeisin stage, the rule of prioxity or the interests of good _
"tauminlstration of justice lead one of two judges to remit the matter to Lhe _
'otner. Counflict of Jurisdiction, 1if it exists, is resolveo by a judges' )
'ruling calling on the juriudxction of a higher court, At the time of the -
déciéioﬁ; the rdlé of priority combined with the authority of res. judicate
makes it possible to recognize only one d@éisiOn.bFinally, the proéwdure of
rejoinder (Article 169 French Code of Civil Procedure) (which 1s a techniqua
©* common o declinatory procedure and to judges' rul&ngs) and the regolamento
.‘;:fdi coppﬂtanzn aTeo maka it porsible to obtain, from the outset of the
S fp:oceodings, ‘a prompt rullng on every objection to. Jurisdiction by an

imperutive decxaion of the ¢ourt hav1ng juriadict10n.63

; Projectiou to the inﬁernationgldplane‘of the rule of priority of seising ox
~0f a decigion handed down is caleulated to giVe a felariﬁely’satiaféctory

solution to positive conflicts of courts havina jurisdiction of the sane

rank according to Articles 3 to 8 of the Convention, The hierarchy of

62The German delegation requested during the negotiations that the amount for
which the company director is held liable, should be determined precisely,
380 as to facilitate recognition of the decision,
It is appropriate to point out here that, according to a judgment of the

QQQIFO.
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jurlsdictiona 1aid down by those Articles must lead maturally to eliminating

sven positive conflicts when the juriadictions are of unequal rank,

But there is no blinking the fact that the priority criterion in deciding
between two courts both seised on the basis of Article 3 (conflicts between
centres) 1s not the most rational solution, ngavét, it has the a&vaﬁtage of
speed. Judges' rulings or an imperative award of juriadictiqp,‘vhich would

be preferable,nWould presuppose the existence of an international court which .
alone could provide a remedy for negative conflicts of jurisciction when
contrary decisions are handed down. But at present thcra cxlsts no inter*
national’ Jurxsdictlon with such po“wars.64 An appeal to the Loprt of Justice

of the Eurcpﬁéﬁpfnmmuni?ies,'Which seems to be the court best qiuafti3’3:\',&"ﬁ

would necessitate an extension of its jurisdiction, which is at present
limited by the Tr@aﬁy of Rome, It would have been possible to envisa e
settling this question in the Convention itself, which Iegally would have
constituted the instrument at once necessary and sufficient. But it has been
pointed out that conflicts of jurisdiction are pretty closely linked to a
uniform-interpretation of the criteria of jurisdiction, Now, the question of
uniform interpretation which arises for all Comventions founded.on Article 220
of the Treaty of Rome is currently the subject of general studies within

gpg;her‘COmmitgéa set up‘within the Council of the Communities,

The Committee has therefore expressed the strong wish that certain further

pongsqbe’develved upon the Court of Justice and has included a wmotion to
'Ehis effest in the Joint Declaration given in the Annex.65 However this may

63(contd,) , .
French Casaation Court (Civil 6.7.1967. Rev, crit. DIM 1967 p. 362) in
relation to the spplicvation of the rejoinder procedure in gzn international

case, it was recalled that the Court of Appeal could not adjudicate on the
jurisdiction of a foreign court, that is to say that in such a case the '
Court of Appeal must.confine itself to noting the lack of jurisdiction of '
French courts, . :

64The international regulations proposed in 1959 by the In»@vnational L&W

Association provided for an international tribunal, e

65 | | | . L -
“The joint declarations annexed to the Conventiona signed in Brusg ﬁals on .-

29 February and 27 September 1968 contain identical provisions. It must .
also be pointed out that the draft reguliion on the Articles of Asscciation
, ,Gf the Furopean Conmpany provides for the devolution upon the Ceur& ok o
“Justice of the Europesn Communities of considerable powers of eontrol in
the constitution of the European Company and also that of determining
wiether a Buropean Comparty is part of a group of companies (Title VEl),
which would justify extending verification by it of the concept of centr
of admlnistration in the judges' ruling.

roin\ov
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be, for the meediate future, the Committee has endeavoured to frame xulea
by which to ‘solve the greatest possible number of conflicts and at least
to prevent duplicaticn of legal proceedingss6 and denials of justice, :
Regpect for these rules must be ensured by using to the full all national

posﬁibilities of appeal. oo - ‘ . g

Artlvies 15 and 16. Three types of cases must be clearly distingulshed in
} this respect B

‘1 The. first is where one court seised in appl:cation for e&ample of,
Article 4 (eatabliahment) or 5 (purely nat}nnai Jurlsdicticn), cqpaideqs,
‘either at the request of one of the partiéé, or ex officio as required by
the Convention, that the courts of another State have jurisdiction
preforable to its own because, aqcérding to the case, the cenire of

administration or an entablishment ié‘in this State.

The operation of the provisions of Article 3 to 8 which raguldne jurisﬂlktion
by metermining thﬁ ran¥ of the courts and fixang their priority and the
derogations providxd for in the follawine articles, make it possible by -

thnmaerve to arrrve at Lhe wolution.

Article_lﬁ, hqweyer,vwhich can be applied when only one courtﬂish/éeis'edl

contdains two provisions aimed at préventing négative conflicts of juriéﬂidtibn¢

In the first place, rather than confining itself to declaring that it lacks
Jurisdiction, at the yvisk that no other court‘will regard itéel‘ as competent;
the court seised has the pnwer to refrain from deciding and to fix’ a pﬁrlod

in which the court which appears to have Juriadiction mﬂy be seised.<

Furuhermnre, Articie 16{2) contains a p;ovision alraady found, dif;euenizy
worded in several Conventions,67 and whose aim is to avoid a flood of ‘
contrary declarauions that courts lack jurisdlction resulting in a deninl of

justxce

GContrﬂry to the casa of the Geﬁerai'Convcnrion (Art, 21), the term "pendency"
has not been used, for there can cnly be peadency to the extent that the two
courts present identity as to the object of the proceedings and as to the.
personqlxty of the parties, ‘In the cases envigaged by the Convention on
bankruptcy. applicatxons for bankruptey, although aimed at the seme debtor,
67gcner 11y do not emanate, in the different countries from the s:me creditor{a),
“’See the Germano-Belgian Convention of' 30,6,1958 (Art. 5(1)); Convention of

The Hague on the recognition and ‘execution of foreign judgments in ecivil and

commercial matters (Art, 9); General Convention (Art. 28(2)) and draft

Germano-Austrian Conventioh of 1966 (Art. 5) ‘ '

' vt%i’too



- 51 = 16.775/XIV/70~E

It could perhaps have seemed desirab1é ﬁhat, in the event of a negative
conflict,'the court which abstains frqm judging in appiicaticn of Article
16(1) ﬁtpht have the opportunity of ﬁaking provisional orders on the lines
of those provided for in German law (106 KO and 12 Vgl0)} and Dutch low
(Article 7 F.W.) or even of making a provisional adjudication of bankyuptey.:

‘But agreement was not posﬁible on the principle even of such a bankruptcy ‘
declared provisionally, as certain delegations sew more drawbacks than
advantages in it, The essential objection was that it would be difficult

to asccept that a court which regarded itself as being without jurisdiction ‘
might nevertheless adjudicate a bankruptey which, if it could not be pursued
Iater i{w the country where it had been initiated, would be very damaging to
the debtor's interests. Provisional measures of varying extent from one

- Contracting State to another would pﬁoduce,effects more or less similar to
those of bankruptey and it seemed, moreover, difficult to organize such
measures at international level, so that the question is left to the

resources of each legislation,

2, The First paragraph of Article 15 considers the case where coucts of
different Contracting States having unequal jurisdiction under Article 3 to
8 have been actually seised.68 The provision chosen begin§ from the |
principle that the Court having a lower rank of jurisdiction must in
principle declare that it lacks jurisdiction if there is & preferable
Jjurisdiction.in the E.E,C, This is a further confirmation of the principle

which flows from Articles 3 to 8.However, this reminder was useful in that

68Article 15 purposely avoids using the term "saisine" ("seisin"), which

would have been difficult to define in the case of bankruptey adjudicated
ex officlo. The expression ¢hosen in the two paragvaphs of this Article
"Courts called on to promounce on the bankruptcy" therefore does not
prejudge the different procedural concepts of the internal 1ega1 sys&ems.

"-ﬂv/oi‘&' i
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it mnkes it eésiar to envisage the possibility of the competence of tue

court &pparently naving prior rank being contested or contestable, It is

not to proceed with the case, shall abstuin from ruvling in order to tah
account of the decision to be handed down by the other court. This
provision thus makes it possible again to eliminate the risk of negative

conflicts; of jurisdiction,

If, Heaﬁiéé these ptovision&,'compécing Courts had each adjudicated the

same debtor bankrupt, either ﬁecauﬁe“one of tﬁem is unaware of the existence
of “a superior jurisdiction, or because the rules referre& to above have not
been obaerved, we then have a ‘¢onflict of decisions the solution of .which .
will be found at Article 51 on recognition and the commentary to whichjraaqgrs

are referred,

3. The second paragraph of Article 15 deals with the case wheré two or move
courts of Contracting States having the same rank of jurisdiction are seised
(e.g. on the basis of two centres of administration by virtue of Article 6 or
= a more“frnguent‘c35e“~ of two establishments). Prefarence is then given .to
‘the Court which has adjudicated bdnkruptcy in the first instance,69 and the
other courts must abstain from deciding unﬁil the first decision has acquired

the force of tes judicata.

The hypothotlcal case of the bankruptey having neverthclesa been adJudicated

"by more than one e0urt comes under Article 52, which goveﬁﬂa rccognltion.

There is therefore a paraiiel between the two patﬂvraphs of Axticle 15, and
the solutions for conflicts of jurisdiction supplemented by the rules on

recogni“ion effect1Ve1y Safeguard the unity of bankruptcy,

Lét'ps‘take a few exemples to illustrate these differant proﬁiaioﬁs which

highlight the systém for suspending decisions,commén to them,

698ee on the same lines, the Benelux Treaty (Art., @3)) and Art, 565 of the
.Belglan law of 10 October 1967 introducing the Judicial Code. See also
Arts, 169 and 172 of the French C,P,C, and Ripert and Rablot, op. cit.
no. 2772, Sece 71(2) KO which gives the preference to the first aspplication,

00./00'
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ist vy%mwlg,‘ If the judﬂb in Milan, Lhe tawn where a cnmpnny has its hPJd
office and the caux& of Lymns, the placw whﬂrv thisg comgany has an
establishment are both geiged, ‘the second must declare 1tse1f without
jurisdiction and withdraw in favour of the Milan judge, or if it is submitted
to the latter that the Milan seat is fictitious and that the centre of
administration 18 in fact in Paris, it must suspend judgment pending a f£inal
decision’on the jurisdiction of the Milan court. If the jurisdiction of the’
latter is confirmed pfter exhausting all svailable means of appeal, the Lyons
court will wind up its proceedings und withdraw in favour of the Milan judge
after aecidihf on tﬁe costs of the proceedings in Lyons. If on. the contrary,
it is confirmed that the centre of the company 1s in fact in France and not
at Milan, the Milan judge will declare himself without juxxsdiction and the
French internal rules of conflict of jurisdiction will dete@min@ which French

court: will finally have to rule on the petition.

2nd exampie; fgépposo:ncw th3t tﬁe company indeed had had its centre of
gdministrntinn in Milan but thnt this had been transferred to Lyons, The
Italian rrﬁdltcrﬂ peti&imn fnr the bankruptcy of the company in Milan within
the perioﬂ nf six mmuﬁhs providedofor in Arthle 6 of the Convention, whlle,'
at the same timr, th@ campany makes 8. declaration of cessation of pnjmants
to the Lyon* court Tha two courta are oqually jusfxfied in taking up the
case, but when one { them, the Milan court for example, has been the first
Lo pronmunce bankruprcy, the other, the Lyons caurt, must refrain from
deciding until the Milan decision can no longer be appealed against or until
all modes of appeal have been exhauéted.7o In the event of the rule of
suspending judgment not being respected by the Lyons court = which would have
pronounced the judicial settlemeént of the company - the bankruptey adjudicated
in Milan would nevertheless be the only one recognized and enforced in all
the Contracting States under the application of Article 52(1) &nd the Lyans
court will have to find, on the app]ication of the more dlligent }iqumuatlan,

that its own judgment is void and without effect (see below p, 137, reé Axg.SZ).

7ODespite the general nature of the terms used, the spirit of Art, 15 secoms
to demand that only the decision on jurisdiction should become res judicata;
in certain legal gystems, the ruling on the question of Jurisdictzon may be
definitely taken before that on the substance of the case,

‘0‘/'6.
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To sum up, the different wechanisms of che'Canention;areTotganizéd in

such a way as to provide a solution. for all pqsi&iy@‘coﬁflictsaﬁv‘

The gﬁnéialiﬁkiﬁciple of the graduation of the cfiterié’fofqéliéfﬁéﬁt?tg"T:
a given court, ‘the suspemsion of decision on the part of the court ﬁhose o
jurisdirtion does not have precedence or which is seised although )
banxrupfcy has already been adjudicnted in another EEC country, should
provxde a satisfactory solution to the problem posed by the conflict of

i'courts of different Contracting afateu.

If hnwsver, deapite these rulea, two decisions to 1n1tiate bankruptcy
prococdings haVc been taken, the Convention provioeF that the decision
later in date, or which it is agreed is from a court of 1esser rank of

Jurjadiction, must not be recognized nor bear effects‘

Section 1V, Proceedings arising from the bankruptcy

Article 17 is based, on the international plane, on the theory of the :. v
"vig attractiva concursus", recognized in\differént degrees: by the internal
legal systoms, and according to which,qthewcourt.which has adjudiéatad ;1(‘\H
bankfuptcy has sole jurisdiction: to deal,. not only with the subsequent. . :
proceedings, but also with litigations arising out\of:therbankruptcy; S
Besides the nuestion of jurisdiction, the chief interest of this thebry‘ﬁ IR
resides in the fact that these digputes are subject to the system: of -

procedure proper.to the bankruptcys‘especially in relation to. appeals, = ;

Already the Benelux Treaty (Article 22(4} gave jurisdiction to the Judge

who declated baﬁkruptby to decide on "a11 actions’ dlrectly flowing from

vy

‘the bankruptcy". 71 But the mere inclusion in the Convention of a geﬂerai

¥

prov1sion of this kind could not be’ sufficient.

71

See also the Resolutions of the Institute of International Law: at. the
1902 meeting (Art. 7), the Franco-Italian Convention of 1930 (Article 25)
"4nd the’ 1950 International Colloquium of European Jurists (rep¢
Ifivernational Revue of Comparative Law 1960 p. 782). The General o
_Convention does not necessarily exclude from ite field of applica;xon : '
“all the disputes relatiﬂg to a bankruptcy, only thoae whirh derive’
“dircctly from the bankruptcy are excluoed (é.f Jenard Report p.\20)

M
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Geeman and Dutch law hardly recognize in practice or mo longer recognize
"yis attractiva concursus"; the internal laws of other Member States,

nupplemented most often by case law - uncertain moreover -~ differ perceptibly

N

on the meaning and importance of the idea of "actions srising or deriving

directly from the bankruptcy".72

7?Cf For Belgium Article 631(2) of the Judicial Code, which lays down that
when bankruptcy is initiated in Belgium, disputes "in relation with it are
“of the extlusive jurisdiction of the court of the "axrondissement” in- which
the bankruptey proceedings were 0pened Cf. Frederieq, op. cit, T.I, N° 328
and VII p., 131 et seq. . : :

for the Federal Republic of Gprmany, the jurisdiction of the court of the
bankruptey (Amtagacichﬁ) is in principle 1imited to decisions which
directly concern the course of the proceedings. The principle of "vis
attractiva concursus", which had been applied before the promulgation of
the "Konkursordnung” in certain "law" territories, has been abaudoned.
The jurisdiction of the court for other suits {("Klageu") is laid down by

“other: provisions (23, 71 of the Gerichtsverfassungsgesetz and 12 of the
Zivilprozessordnung) even if such litigation is related to the bankruptey.
However, according to 146(2) second clause X0, the Amtsgericht before which
the proceedings in bankruptey are going on in prinmciple has jurisdiction to
decide suits relating to the ascertainment of a civil law claim which has
remained in Aispute, Where the object,of a litigation does not f£all within
the. 1uriadlrglan of the Amtsgericht, the Lsndgericht in whose arca the
bankruptey court is situated has exclusive jurisdiction,

PerFrance. Articles 112 of the Décree of 21,12,1967 (formerly Article 635
of the Commercial Code) and 59(9) of the Code of Civil Procedure contain
identical provisions to those of Belgian law., Cese law has developed these
by declaring that the court of the bankrupt's douicile has sole jurisdiction
to try "litigations arising from the bankruptey or on which the status of
bankruptey exercises a legal influence" subject to the cxclusive competence
of allocation of other courts, It is a matter in each particular case of
ascertaining whether the bankruptey is indeed the cause which engendered the
litigation and not merely the occasion of it: ¢f, Granger JCP 1957 » I =« 1359
and Ripert-Roblot, op. cit. 2857 et seq.

For Italy. According to Article 24 1,f. (Bankruptcy Law) the court which
adjudicated bankruptey has jurisdiction to try all suits which flow from it
irrespective of the sum involved (Article 429 cpc. ) except suits concerning
immovables, for which the ordinary rules of jurisd1ction ramaxn unchanned
(Articles 8 and 21 cpe). o

.........

Belgium.

For the Metherlan’@. Art 126(13) of the Code of Civil ?”ccedure (RV) accordxng
to which "in bankruptcy matters (tlie defendant will appear) before the court
which declared the debtoxr in.a state of bankruptey" is interpreted restrictis-
vely ond scarcely relates to any actions gsave those relative to claims which
have remained in-dispute 'after closure of proof of debts (Avticle 122(1)F.W.),
and those concerning the debts, the administration and the division of the
general estate, For all other suits it does not depart from the orxdinary rules
of territorial jurisdiction of the Rechtbank (Art, 126 RV) or of the
“antongerecht {(Art, 97 and seq..RV) Cf, Polgk Handboek voor het Nedevlandsa
Handels~en Faillissementsrecht, Deel I, 2de Gedeelte, Faillissement en
surgéance van betaling, 6de druk, p. 96 et s, 234 et s, cesdeoe
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Not to define expressly prcxeedingp whiéh, withéuﬁlstriccly‘formingﬂpﬁrt(,

of the course of the bankruptey, mﬁsﬁ be é;ns@déréd as being‘born_pf_ig;"
would have meant that certain cases would bave baen gééurned'neitherfby :

the bankruptcy Convention por by the General Convention. The authors of

the draft Convention therefore agreed on the principle- of a common Jist

of actions and. diaputas limitatively nsamed which will be of the exclusive
jurisdiction of tha State otte of whose coures has pronounced "the baﬁLTuPtCY¢
Here again the uystem of gﬂneral jurisdiction is the only one calculaled to
get wound most of the difficulties atislng from internal allocations of
jur%ndlction between different caurts OI rh@ aame State, especialiy if thia
State does not recognize the vig attractlva concursus or sets little store

by it, so that Artlcie 17 traneposes to the plane of in arnatxonal juris~;
d1ction only one aspect of the vis attractiva concursus, that is the .
concentration of territorial jurisdiction* The other aspect, the conccnaratipa
ofﬂjur;sdlction of attribution ratione materise is a matter solely for

internal rules,

Finaily, it should be observed that the Qia aﬁtractiva'coﬁcqrsus thus
envisaged is in principle only a rule of judicial jurisdiction and procedure,
-1t does not prejudge the law applicable to litigations which fall within its
scope, as this law will be determined by the law of the State waere the
bankruptey was opened, including its rules of conflict (C£. Art, 35(2) -
?aulian actions)., It must indeed be ﬁdt%d in the majority of cases'that the
law of the bankruptey would apply directly to the aubatqnce of the case, by
 the very reason of the paxticular aktraction of bankruptcy and the purpmse
;of the inatitution, as for example as regards actiong to chnllenge-of the

suspect period,

(1) prd (2 uctians to challenge of the suspect period and payments of

refunds flnwiny frcm them

This point on the joint list is the very type df'éétibns'afising’frqm the
bankruptey in that they bring into play the rulea proper . to bankrugtcj.
”Thezr "insertion® 1n the list was decided all the more easxly 51nce the'M u
‘ systom cf rhn ausbect pericd and its actxone to challenge are the snbgec&

of a unlform law as to the substamce. (Art. A of Annax I)

St : . P
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The vis aécracﬁiva-wiil apply evon if the 1itigious acts relate to immovables.
In choosing this solution the Committee considered that in the case in point
the question is not to ascertain whether the act is valid of itself according
to the general provisions of the civil law of the lex rei sitae, but to
ascertain whether, accdrding to the provisions of the law of the State where
the bankruptcy was initiated relating to the suspect period, the act may or

may not be invoked against the general body of creditors.

The impossibility of being evoked, as against the general body of creditors,
of an ast of thé bankrupt is governed by different systems in the different.

‘Contracting States. German law provides, in principle, that there is an

obligation to restore that which has been aliensted, given or abandonnod by

the bankrupt (see 37(1) KO). The purchaser must, in principle, re-establish

‘the assets to the position that would have existed if the act had not taken

place, It is ultimately possible that restitution might be pursued by means
of a suit brought by the liquidator in the name of the general creditors

against the purchaser for the purpose of obliging him to agree to a forced

sale by auction of the real property to be restored, In this case, the forced

sale by auction can take place without ﬁhe prior retransfer of ownership of
the real property. For the transfer of a real property situated in the Federal
Republic of Germany, the provisions of German law must be respected: the
consent. of the seller and pﬁrcbaser as well as registration in the Lands
Register of the change in the legal situantion are necessary (See 873(1),
925(1) of thé German Civil Code), In addition, and in the 1igﬁt'0f each ¢
particular case, other conditions may be requixed; e,g. the autborization
of public authorities (e.g., in town planning matters). Moreover, it should be
pointed ocut that, at the time of the retransfer of mortgages or of mortgsge
loans on real properties or for the release of‘such rights or their '
renunciation, the provisions of the law pertaining to property and the legal
rules»relating to the Lands Register provide& for by German law must be '
observed,; and that these differ in part from those relating to transfer af
ovnership. In the framework of acts which may not be evolked done during the
suspect period, the defendant is expressly ‘obliged to produce cne declarations
of will demanded of him and to execute the acts incumbent on him, From the
time when such a decxsian beﬁomes res judicata, 1t takes the place, 1n '
accordance with Sec 89&(1) clause 1 of the Z P, Q. (Oxdinance on Civil ‘
qungg:g), of these declarations of will. When-the judgment is only enfarcéablﬂ
‘ vosdace



- by ‘provision it gives authority to enter in the Lands Register a
preliminary note or an objection, (Seé 895 clause 1 Z.P.0.). In additicn,‘
and, aacording to the circumstances of the particular case, certain acts
of the liquidator or approval of third parties are necessary in order to

complete the change in the legal situation.

thn, by a decision which has acquired the force of res judicata, the

- defendant has, for examplp, been condemned to produce the declarations’ of

- will concerning the retransfer of an immovable property,. the liquidator
accepts the defendant's declaration of consent (replaced by the de¢ision)‘
‘before a German notary or, abroad, befote a German congul empowered to take:
official note of the agreements of the parties for the transﬁer of ownership
of an immovable (See. 925(1) clause 2 German Civil Code), The last phase of.
the transfer of ownership can then be effected by the registration on request

in the Lands Register,

For further precision, this report coﬁtains in an annex some examples 6f
decisions which show how parties should ‘woxd their documents so fhat the
éﬁange in the legal situation of the property cAn take plaée without
difficulty in the Federal Republic of Ge¥many. .

i

(3) Paulian Actions

This means here actions for the cancellation of fraudulent acts executed

by the débtor to the detriment of his creditors' rights, referred to in
Articles 1167 of the French and Belgian Civil Codes, 2901 of the Italian
Civil Code, 1377 of the Dutch Civil Code and 311 of the German KO. When
vdnstituted against the acts of a bankrupt debtor, these actlons, to which
are related actions to void (Cf. Art. 4F of Annex 1)73 admit of some |

latitude,.especially as regards the question of jurisdiction.74

- {4) Disoutes relating to the sale of movables by a 1iqu1daLor cxceedlng
bhis _powers ~ : : Do

This point does not.call for comment, The necessary condition of these
disputes 1s the state of bankruptcy and thus they would not ‘be instituted -~
w735

Cf. Art. 448 Belgiwu Commercial Code. 66 Italian ﬁankruptcy law, N
42 Dutch F.W, and 31 German KO, . - o o f

Whereas in French and Ttalian Law the Paulian actionc thus instituted
are concidered as actions arising out of the bankruptey {Com, 7,6,1967 .
B. III p, 224), this is not the case in Belgian law (CE, Fredericq, '
piooop. elt, t, VIX, p. 133), © ‘ AT : -

74

‘}O'/’CQ
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1f the debtor were in bonie, Disputes relaﬁing to sales of immovables %y,

however, excluded for reasons to-be explained later.

(5) L)axmq for rccovery nf movablos agnins? the general estate

This is a matter, not only af certain claims organized by bankruptcy Taw
which mﬂy be brought apainst thc general body of creditors. but, by reason
of the sreneral nature of the terms employed, of all movable property clalms
in ordinary law, even of a_civil nature, such as the recoveries qﬁ(:eal

property of the bankrupt's spouse,

Even ticugh such an extension is questioned in countyriegs which rccognize‘the:
vis é?tzbctivazﬁ, this matter was nevertheless included by reason of the
baric ¢ J.tionsghip which can exist with bankruptcy law.’For example, when
the cisu for rétovery is based on a clause of reservntion of ownership, it
will be incumbent on the courte of the ecountry of banlruptcy to prohounce on
whether such a clause can be invoked sgainst the general body cf cr@ditcxs,
The frequent applicaticn of the law of bankruptey to such claims made it
desirrsble that the courts of the country where theibankruptcy was 6pened

should have jurisdiction, subject to tha provisiohs'of Article 21(4),

Moxanvor, ‘the jutisdzcticn thus grqntcd to the State where the bankruptcy
was opened coincides with the usunl rules 9iving juriadiccion tc the court
of the defondanr in tbia ense the liquidator repreaenting the genexnl body

of credxtnrs.

j(6) Acrinn, brought ngnlnat the spouse . . . ,
As spelled out by the fmnvantion, this is a matter sololy of suits which

bring irto play a prov1sion proper to the 1aw of bankruptcy (Cf, Art 34 :‘
of the Convvntinn) and does not relate to othor ‘suits which the quuxdator

may bring nfainst tbe bankrupt 8 spouse,

(7) Liqbalitj suito against the liguidator

H

This refers not only to disputes concerning the futnishing of accountg by the

ligquidator but also to clvil liability actions brought against him £0r

proios qlonal faults¢76

ot . 3

zv

511 this way, French case law, after hesitation, excluded the vis atttactxva,
~and considered that these claims suits remain subject to the rules of
ordianry law and would be brought in the same way if there were no
bBanttuptey (Com, 17.5,1961 JCP 1961 IV 98), For Belgium, Cf, Fredericqy,
2607 eit, p. 133).
Cf, Van der Guecht, op, ecit, 1964, p. 156. . /
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- The moﬂt opportune place to include thisp aecmﬁd to be the joint ligt, the
conntry of the bankruptey b#ing in the best position to try these questions,
which eften have a quasi-disciplinary character. In any case, here again,
the same remark as madp above, ‘according to which the‘ardiﬁqry juriaclction
ond that flowing Erom :he vis attractiva OVernP in the majority of cases,
ie confirmed, save in the hypothesis mentioned in Articie 28(3) of co~
llquidntors ‘who belong to Stntes other that the one where hhe bankruptcy

was initiated,

(8) Disputes in respect of allo*ance»of claimg

This heading systematizes and gene:aliies the solutions of certain internal .
laws by transposing them.77 The only exceptions to the vig attractiva are
disputes relating to certain claims in respect of which thé courts of the .
c0uncry where the debts are payable have jurisdiction according to its law
or caaa law (tax claims of the State or other local authorities or public
departments, soclal security and family allowances contributions) or the
law applicable to the employment contract. By reason of the vefy nacure-of 
thnse'deb*e, iv diad not seem possible nor opportune to depart from the

usuasl rules of jurisdirtion of the country to which such claims relate, in
the same way as in internal 1aw the juriadiction of the court of the
bankruptcey is 1imitod by the exclu ive competence of anocher court or. _
another type of Court.78 It should be stressed that tbis exception concernw;
not only litigations relative to the exirtence and amount of the tax or
social security claim or flowing from an employment contract, but. also’ those’

concerning the existence and extent of the preference,

Thus, on this’ poxnt the conventional tule shows two peculiarxttes in
relation to what would have been the case if internal rules on Lhe dtviaion
of jurisdiction had been strictly adopted for the international situattcn.
On the one hand all disputes re debts, including actions relating to the

?7Cf. Arts, 502 and 504 Belgian Commercial Code; 53 and 56 of the Freach

Decree of 22.12,1967 and 100 to 102 of the Italian bankruptey law,

7805. Fredericq, op, cit, N° 57 and RipértuRoblot, N°. 2859,

¢
§
3

'0;";/."



- 6l= 16, 775/X1V/70-E

existence (save the three exceptions referred to above) and the rank of
secured rights come in principle under the jurisdiction of the courts of
the country where the bankruptey was initiated. On the other hand, as
repards the three exceptions prnvidndbfor, the division of the same
litigation between the ordinary courts and the bahkruptcy court recognized,
for exanplie, in French law is abandoned, at least on the plane of genereal

Jurisdiccion,

(9) Li-putes relating to the termination of current contracts

This p~int does not call for special commentary if it is made clear that

the tesmination must be based on bankruptey low, It is only to this exténﬁ“
that, %.: example, the rule of jurisdiction provided for in the present
poropragh replaces those relating to time~payment snles in Articles 13 *o 15
of the G neral Convention. The two exceptions referred to confirm, as in '
the previsus heading, the irreducible nature of exclusive jurisdiction in

certain matters (C£. Art, 16(1) of the General Convention referred to abovel).

Apart from these nine types of proceréings arising out of bankruptcy, we
hnuld tecall here for memory that suite relating to the liability of
directorS‘and;managors of companies by reason of their management are, undey
the terms of Article 11, matters for the courts of the State where the
bankruptcy of the compeny or legal person was initiated, and constitute a
tenth case of proceedings ariging out of the bapkruptcy within the meaning

of the Convention (Cf, above note 58).

A contrario, the following are not actions arising from the bankruptcy within
the mennlng of the Convontion' ‘ A
- Suits relating to aects or contracts in respect of which the bankruptcy
was merely incidental and‘which could have occurrndwwithqut,it;
~ Suits for restitution or claim for moveabie property supplied by the
banhruft, brought by the liquidator against a third paffy; -
= Suits relating to real properties and real propérty rights other than
thnsc referred to at points 1, 2, 3 and 6 of Articlﬁ 17; | '
- Finax:y, suits which ave expr9ssly excepted at headings 8 and 9 of
Artirle 17,

Y A



These various proceedings, as well as those wh1¢h, according to the :
different internal laws, are, considered as suits arising out of the bnn”-
ruptcy but are not included in the restrictive list in Article 17 of the
Convention, as‘fcr example suits for annulment‘of acts executed by the
debtor after bankruptey is pronounced and in vioclation of the debtor's
incapacity to administer his affairs, must f£all within the scope of the -

General Convention,

On the other hand in respect of the procnecings enumerated in Article 17,
the Bankruptcy Convention does not merely govern the ralevnnt conflicts of
inhornﬂtinnal jurinmiction (consequently, without fer this reason changing
in%ernal laws) but it also subjects them to its owmn maghinery for their

‘recognition and execution, as thebe are organizem in sections I and IV of

Title v, to_the comentaries on which teferencg ghouvld be made,

" CHAPTER V. 'THE 7AW APPLICABLE AND THE EFFECTS OF TIE'BANKRUPTCY

i. Génernl-remﬂrbg,and examination of Title IIY of the,Conventicn

" The aim of Titles III ond TV of the Convention is to determine the law
applicable to the course of the proceedings ‘dnd to the extraterritorial -

effects-of thie bankruptcy.

Artic;es 18 and ljv which on their own constitute Title III, lay down
general principles of reference to the law of the Gontracting ¢ta$e whose

court Was jurisdiction accnrding to the provisions of Title II.

Txtle IV elaborates on certain consequences of these general princ1p1es,
pe01ally in relation tm 1nvoking the bankruptcy as against thixd partics,

and provides for the derogat10na made as to the effects of the bankxuptcy, ;

“from the npplication of the principle of the law of the country where it

was opened,

0'@[‘&"
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Article 18 recalles that the decision to initiate bankruptcy proceelings or
one of the proceedings provided for by the Convention shall be rendered im
implementation of "the law of the Staée‘wheré the court having competence
is situated”. In principle, this expression generally extends to the whole
of the legislation of the State concerned, including, where appropriate, its
system of private international law, But in most cases, by reason of the
purposé for which the bankruptéy was instituted, and because it is a matter
of publlc policy, what we will henceforth call the law of the bankruptey or

lex conqursus, will directly represant the internal law of the court.

This will indisputably be the pasition, first of all, for ascertaining the
caugses for opening bankruptcy pro"eedings.79 At first sight one might think

.

€Cf., Van der Gucht, op. cit. 1964, p. 143 ‘et seq, We recall here the state
of internal- laws.~

In France: the state of cessation of payments '1s the’ condxﬁion for
1iqnication of property and for judicial settlément: the latter is only.
pronounced if the debtor is in a position to make a worthwhile proposal
. for a composition, The state of cessation of payments is the'fact that

" débts Are not paid when they fall due, The cessatiom cf paymenta is
. therefore a quite distinct aonrept from insolvency, =~ =~ - Y'°

In B@lpium nnd Luxnmbmurp* to cessation of payments, that is to say the

vcondition of the debtor bwing unable .to meet his obligations, must be

added "1'¢branlement du crédit" (undermining of credit): the court must
assess if "the cessation-of payments adversely affects the debtor’ s credit
and. solvency and jeopardizes his transactions as a whole," - ’

The Netherlandss bankruptey is prnncunc&d if proof is- adduced of Lhe

‘existence of facts-and circumgtances. eatablxshing that the debtor ig in

the situation of having ceased his ‘payments, It is’ fieither’ necessary nor

sufficient that debts should exceed agsets, : '
coIn Gexmanyi-for phy91c al persons and associations of persons, the only
Cnuse for instituting bpnkruptcy proceedings. is insolvency, that is to
ay the probably permanent impossibility on the debtor's parﬁ, due to
lack of means of payment, of settling the essential part of his debts

immediately claimable, The cessation of paymenta is not, by itself, a

cause for initiating bonkruptcy but only ‘an indication of insclvency

(Cf Bohle~Stamschrider, Konkursordnung 9th ‘edition, see. 102, notes 1=3),

~for joint-stock companies and other legal persons, ins o lvency
. is not the only cause for initiating bankruptcy proceedings. Bankruptcy
can also be initiated when debts exceed assets, (Uberschuldung). However,
special provisions exist in this respect for producer and consumey -
cooperatives, ("Erwerbs » und Wirtschaftsgenossenschaften™)/

In Italy: The state of insolvency is the determining factoxrs: A person is
in a state of insolvency if he is no longer in a p031t10n regulnrily to
fulfill his own obligations at the duec date, The cessation of: payments

can be an indication of 1nsolvency Lo

79
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that -deep differenées exist bettieen the Bixklegiglatiousﬁﬁcncerning tbﬁae 
conditions. These differences are, however, more apparent than real (sce
the deduction in Article 52(2¢). In féct;,examination of case law shows
that litigaticns relating to the conditions for initiating bankruptcy,
which are subject to the courts of'thélsix'couﬁtries,'are in fact solved
in a very simildr way, so that a uniform text was not Pssential in this
fleld No derogation from internal law s therefore prescribed, Two points
which flow directly from the universality of the bankruptcy must, however,
| be specified; in the first place, the Tow of the bankruptcy will apply
irrespective of the place where the facts on which the judgment is based
occu?red; in the second place, when the initiation of the bankruptcy is
based on shakiness of credit or the fact that debts}excead”aéééés,\éccgugt'
will ‘have to be teken of the entirntﬁ'of the éethf's estate oh the .
territory of the six States, The lex fori detarmines to what extent effectj,
mst be given to the banbtuptcy 1n regard to propprty situated in nonaw

Contracting Sﬁates.,<

»Simi]arly, ic is the interﬁal bankruptéy Llaw which Will gavern che possibility
of adiudicating the bnnkrhp*cy‘mf a non~trader and éhe definition of tradex of

of "piccolo imprenditorm" (emall entrepreneur)

It is the same law which will say by whvm the bankruptcy can be brought
about, whetbpr ﬁhis rlght belongs nnly to ¢red1tors or if it can be
: adjudirated by . ‘the court ex nfficio, it what forms the cecision must be

rendernd and by what proccss& of appeai 1t can be challcnbeu.

Again it is this 1aw which w111 determine which measure to order from among
those provided for in the Convention. ° L - : i

The law of the ban%ruptcy{ in so far as it is an internal law of the daurt;;
will go&rrn the gennral progreas of the proceedings, the conditions of |
appoin*mant and the powers 0f the bankruptcy authorities, as well as the
constitution of the creuitnrs as a body. It will establish the conditions a
under which claims are verified and allowed and the effects of surh
alloWance. The competbnce of this Ias appears no less indisputable for
fixing the terms and effects of the difﬁetent modes of closing the
proceedings, especially composition. 2l

'0./.0.
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Apain 1t 1s this law which should be applied in relation o ghe ¢l£i&ﬂb£1ﬁty
of term debts s woll ae ¢he suspension of curcent interest payments.

The uﬁity snd unfversality of banLruﬁéfy whieh r!f@wﬂy‘%va&ity the ualey of
juﬂtnin? romprtence must wiﬁn lesd as far au p%aaiblc L th@ unisy i tke
1nw applicablie for the bvueflt of the 1av of tha court, '

Such ip the meaning of the provisions of Article 19(2) ‘which hnva a valua
of gencral scope, In priuneiple, the effects of the bankyuptey vts~&~v£u(
ghe dettor, the creditors and thivd parties avre goveraeﬁ by the iaﬁ of th@
baakruptoy « the internal law of fhelcaurt; poaxibiy“ad&ptéd*tn takeiacéaaﬁ%
of the rules of the Convention nnd tha uniform laws annexed eher&t@ - uni@ﬁ&
otherw!on provided in Title IV, u&leh e ﬁﬁw consider,, '

e o o

21. Eﬂuutﬁﬂfiﬁﬂ nf cha ﬁﬂcttana nf ?ttia 1v of Ehﬁ ronven:ien

v

“muﬂi %aww ma o

Sertion I. Pffects of the bankru g ey indamﬂadently of ;

. iy v ¥ s
B d . H R s bae

.&:th:h 0 R S e i e _
"Pispocscaning . eha debtox 0f :hu uﬁmintutrntion Jand, étapoa&ttau ai bie o

itey

pfonwtty; pOBEs two problraa n internntionai lav, ”gwﬁﬂ~;1

M

?he firsv yrmb?@m iu to' aecax:ain from. whichimamanc ond subject to what. .
formaliry the ﬂiapﬁaa@esivn of thé' debtor bpplied in countries other than
the one whar& the bankruptey was initiated, Tho interaal lave of the aix
* SEates ave’ nﬁ one in recognizing that such inraﬁaﬁity is an ﬁffack of ﬁhe
Suvdpment pronouncing bankruptey. which comos into ap&rati&n tnﬁnanzlyai gﬁa
independently of any pﬂbiiﬁntioﬁ‘ Hence, the os%uticn @h@n@n on the o
Ccmmunity placa in Ar:tel« 20. Although tn@apncity apyltea in ali the .

OLt goes without caying that the term didp@sﬂusaiau fdﬂgéaiaiwaﬁmﬁnﬁi
' mmat be uncerstood to apply equally to amalogous institutions ﬂlawiug
from measures other than bamkruptey in the strict scnse, as fos exduple,
dn jediclal acministvatlon, the compulsdry absistance of the deblox &g
the liguidator for all nets rnlaciﬁa to the adminiﬁtgat103 aad '
gldiaposal of’'his propesty. . ,, -
Yrench snd Belgian practice Sﬂﬂ@ﬁﬁliy adm&ﬁ &h&t tho whole doy of ﬁka
- deelorntory fudgment is inelwled in tho pericd during elfeh the debter
is devz;ved of hidle eup&&iky to avmiuister Lils businces, Luteh
lagiatutxan (kr&. 23 V;W;) contuino an aﬁprﬂau P?&viii@& &o &his ﬁ!ﬁce%e
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2onte 'wnm nf the brnlruptey judgment itself. Thus, an end is put, i Guu
rc?&'& ﬁﬁ%’ % %eﬁiﬁﬁﬁaﬁ?ﬁﬁ?ew iUy YRlaadtely Sma Rl iet ranTas PE WK ltier o T
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to the need for an exeddibd® £it9, pevis, %ctfﬁo?3&@”’?&;?1‘@15@%3%&@”5% Fehier
declavdeing @ﬁ*&mﬁﬁmﬁﬁ%ﬂw&ﬁmﬂﬁigwmﬂwﬁi&mfﬁﬂmﬁmﬂw s8a hacl,.;
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irom onc ioegi ol&ﬁ%ﬁ%{ %“&Q%hip J‘F cl 3&?9%%&%?&‘:?(:“@1 3 ﬁelgian Iawwhave -

R Ul RSN oy
given up analyzing. c.e»puvation of capacity as a ?glm ot imcapacity govetm:d
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nrapraph 1 af Article 21, to which must here ba attached the provisiov ‘
i

of paragraph 3, delimxts its field of application, Lnking into accouut &he

nature of Lﬂitﬂlﬂ debts, The point is to foxbid the 1@dging of nuy new |

individunl nmrinn, elther xpgarding _payment ar enfnrmomcnt pracodures.

The Committee considered it advisable to settle the case of actions for
pnympnt ﬂ“rhndy in train, and that of actions for claims, in two distinet ‘
pnrwrxr;hq (Art 21, 2 and 4) thus taking over a formal diatinction of
German .nd Dutch 1aw, the claims actions not leading to admissicn to thc
debte b o= Lo tho earmarkinp of a ptoperty among the assets, But these two
cascs hzvn in _common that the initial in itance could bp takcn up again
n&roac,? by d@rogarsnn from the jurismirtion grﬂn&od to the courts of the
covntiy of the bankruptey for suits claiming recovery of mnveablaﬁ (see
Article 17 » 5” above) if the litigation was ripe for judgment, Taking into
account the pecyliarities of the ﬂiff@tnnt'iegislntions; it seemed that
the best critétion was whether a contentious degision eﬁisted even 1f it

‘hadjordvred only inquiry measures, but excluding decisgions on jurisdiction.

This provision, which is in conformity with certain legislations but
derogates from others having a stricter concept of the susbcnsions of

individual suits, was chosen to avoid useless expenses and delays.

H

When the Court initially seised has given its verdict in the dispuco, it -
will be solely for the courts of the State where the ankruphgy;bggag to .
decide whether the claim resulting from this finding is a debt in;thg_e
general estate, agalnst the general estate or, being neipher,one nor thé ,

other, stiould remain personal to the debtor,

84 o - »
It must always be borne in mind that suspension of proceedings instituted

in couris of the country of bankruptéy in no way derogates from internal

law. The provisions of Article 21, which do. wot constitute a uniform law,
apply - yaly to proceedings in progreas in another Contracting State at the
time ¢7 the bankruptey., ‘

e e e e [N R ,‘vg??}/yob .
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In other words, the first court'canndt condemn ‘the debtor to pay,. bui must
’“5limit“iibélf”tg'finaiﬁg that a debt exists in primciple.' The law aéplicable
before the first court, will be determined by the rules of private intex- .
‘nmational lﬁﬁ'of“thia'éburt,fbut it will be the law of the bankruptcy which

will apply in the second phase.

" Forms of énfoféement-are‘ambng the 1hdividual proceedings suspended by the
bankruﬁtcy decision, In”facé of the multitude of cases, closely linked to
different national procedures, that can be imagined and the impossibility
of défining exactly in the text of a Convention the stage which each of
these different procedures should have reached gso that che,prcsecuting: |
crediéor might be considered as ﬁaving an "acquired right" which would
enable him to escape the suspénsion of means of enforcement already
initinteu, the Committee confined itaelf, in Article 22, to the application '

‘of local law in bankruptey matters.

él;mwé, 23 concerns the interruption of the pgriod of prpfcription. This
provislon rvfers, for example, to the hypothesie that, aftex the initiatian.
‘of the bnnkruptcy but before its publication, a third paxty'would have
"summoned the debtor, This summons would have the effect of interrupting a
prescription which was running. Similarly, if, within the time limit laid

. down, the:third party, after opening of the bankruptcy but before its

. publication, exercises, for example, a sglé option granted to him,%it could
‘not. be pleaded against him that his taking up of the option is not valid

by reason of the fact that he should have notified the liquidator and not

the debtor deprived of power to manage his affairs.

The sole object of Article 24 is to fix &n a uniform way the time allowed.
for opposition or third-party opposition if these grounds for appeal exist

in the law of the State where the bankruptey was opened, .

Adverti"nmrwt can be taken into consideration only fof theqe grounds for
apponl, sincp, in so far ag thc appeal is concerned 1n the 1egislations of

the majori ty of Contracting States the timo—limit begins to run from the

it ¢Iou7d be noted thar Geriman law does not re»aanve Lnird~pnrhy
opposition, As fox French law (cf, Article 105 of the Decree of 1967)

the admissibility of oppesition is reserved for the benefit of creditors
and interested third parties (thirdeparty opposition): the fawility for
parties to oppose bankruptey judgments vendered by default against them
(opposition in the strict sense) is barred by Article 149 of the Code of
Civil Procedure, as these judpments are always susceptible of appeal. See
also Art. 18 of the Italian bankruptey law on the exercise of opposition,

ﬁﬁlEfQQl
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pronouncement of the judgment or notice of it, but independently of pny
adwertisemant,ﬁﬁ On the other hand, the period for opposition varies,

running efther from the pronouncement of the judgment or from a formality

" of advertisement,

It secmed equitable, when referring to the law of the country of the banke

ruptey to fix the time within which to bring opposition shall begiﬁ, to
provide Lhat a uniform 31 days would be allowed for the exercise of these
grounds of appeal when the party concerned had no connection with the
country nf the bankruptey. This provision is, however, applicable only to

persone who have at least their residence on Community territory.

The starting point of the period is therefore that prescribed by local
bﬂnkfuvrﬂy law, Generally, the day of commencement of the period (dieé _a_quo)

~is not counted (c.f, Article 111 of the French 1967 decree). On the other

hand,- the method of computation adopted "up to the 31st day following the
starting point" eliminates the problem of whether the day of expiration of

the period (dies ad quem) must be counted or not in a 30~day period. The

solution varies from country to country, the majority of countries having

abandoncg the sytem of clear days,

The second paragr aph of Article 24 ‘also tYefers to the law of the court for
the possible extension of this period to the first ‘working day (Cf. Art,
111(2) of the 1967 decrce) We would point out in this respect that the

C.studies at present going on 1n the Council of Europe for the harmonization
" of the idea’ of "dela1" (timealmmit), should make it possible to arrive at

a uniform system in this matter, = SRR

Section_ll - Advertisement Q:

Articles 25 and 26

The systems of advertisement: of bankruptey judgments are nﬁtvgntirely the

geme in the six States of the Community;'somé which publish the judgnent

86 | | |
CE. hmwovpr 76 of the German KO where publicatian in th& official gazette

of the court may be determinant., In Gewmn law, the legal remedies provided
against a decision to initiate bankruptcy proceedings are not appeal
but. "Sofortige Eeschwerde" (immediate camplaint)

3!'}06@
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meclaring bankruptcy in an official Journal or in g journal of legal wctices,

while others provide in addition for it to be posted up.87_>

But the different means used can have only territorial effect, Mn:eover, no
advertisement is organized for foreign bankruptcles; conventions alone
provide for some cxtension of the adveitiaément laid down by the law ﬁnﬁer@
which the bankruptcy was initiated by juxtaposing with it the'publicatinﬁ‘
provided for by the law of another State ag if the bankruptey had been

adjudicated there,

The need to organize advertisement at international level having been
recognized, three solutions were possible:
,~;tn sysfematlre the German procedure whereby an 1ndividual notice is sﬂnt

to the known creditors; . S » S
- to use all the different national mode of advertisement simultaneously;

- to create an official Eurapean Pulletin, . Lo

The' firnt solution was consldered insufficient on the, internntlnnal plane
and will be applied only if the 1aw governing the bavkruptey provides fox
such notification, The last two procedures were adopted and combined, but
in guch a way that the machinery of Article-25,and;2Q‘is‘yery flexible, any .

automatic operation being excluded. ... . . ..

o [ S 3 .y i L

87Thw principal means of advertisement ares.

- In In Belpium: inscrtion of an excerpt of the judgment in the 1oca1 newq-‘
*paper and in the "Moniteu¥% belge" (Article 472 rev, of the Commercial
Code); mention in the Commercial Register (Art. 25 of the Royal Order
of 20,7.1964).
~ In Cermany: insertion in the journal which publishes official information
of the Dankruptcy Court (Sec 75 KO0).  Publication in thé Bundesanzeiger
(Sec ITT KO); entry in different repisters, including thc Landﬁ Ragister
(Secs 112 and 113 KO), v
~ In France: mention in the Commercial Register or in the register which
takes its place for this purpose in respect of non-trading legal persons;
jnsertion in a journal of legal notices and in the official Bulletin of
Commercial Notices (Arts, 13 and 15 of the 1967 Jecrse).
"é'Tn 1 Italy: the judgment is notified to different authoritiea, such as the
© office of Registvation of undertakings. It is also posted up and is
published in the journal for legal notices in th2 Province cnnccrnvd
(Art. 17 of the Baukruptey Law). :
= o Holland: publication in the chﬁrlandsche Staarscourant and in one ox
more newspapers (Article 14 F.W.); a note in the Commercial Register
(Art. 18 of the Law of 26 July 1918), ‘

no‘ltob
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Experience shows that numerous bahkruptcies have only local effect and do
not honcnrn elther foreign creditors or debtors. Therefore, it did not
appear desirable to provide, for all bankruptcies declared in a cddntry,_
publicity arrangﬂmeﬁta having effects in the other Community countries,
The fnifly considerable expense that this advertisement would invclve}for

the general estate would not be justified,

(1) Advrriisement arrapnpements at European level: It 1s only when a bank-

ruptey ;,anounced in a State will present a sufficiently important inter-
national implication which it is left to the court or the liquidator to
nssess (Article 25(1)) - an asse¢ssment made immediately or, mbrevftequently,
some tire after declaration of bankruptey - that an excerpt from the
judgmen* containing the information specified in Article III of the Protocol
will be published by the liquidator, the clerk of couxt or any other. ?erson
empovered to do so (Art. 25(5)) in the Officivl Journal .of the Euxop@an .

Communivies,

Only this pﬁbiiéatian, which concerns fhifd parties to the exclusion of the
debtor (cf. At:,'ZO),swillAhﬁve'effec?s bn‘thehiegél”piaﬁe'inzcbuntties other
than that where the bankrupécy was initiated. Thié“ﬁﬁb]icétioh is first of all
useful in that it notifies foteiyn credztors that thoy most prove their claims,
But, nbove all, it alonp will determine the' cnnditions under which debtors of
the bankrupt can validly obtain dischargo, and this without any possibiliﬁy

of the reference date vatying from one country to another.

Thus 1t will be impossible to invoke against the general creditors paymencs
made from the 8th day following publication in the Official Journal bf the
European Communities without any oppnrtunity for third parties in goad faith
to prove to the contrary 88 The "from the Sth day" formulation was
preferred to "after a period of 7 days" so as to avoid, here again, any
uncertainty on the question whether what was involved was or was not a

4
o

period of clear days (Art, 26(1)).

This solution is therefore mwore rigorous tham‘thatychbsen in the-Beneldk
Treaty (Art, 24(3) in fine), German law CSec 8, 3 KO) and Duteh law.
(Arc 52(2) F W, ) SR : ‘

00 ll o e,
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With regard to payments made before expiration of khe'abovéméﬁtionéd‘péric&,
their fﬁte, éccatding to a provisioh Suggcsﬁéd by the Benelux Tteatygg
depends on the knowledge that the debtor might in fact have had of the
bnn%rupfcy. The decision will thus dépend'on the circumstances. In any case,

the burden of proof is on the liquidntor (axt. 26(2)).

Acts varried out in the transition period between pronouncement of the banke
,rupncy and the time when: it may be invqkeg erga omnes can be challenged by
bringing a Paulian suit or by operation of the rules of the suspect peried.

This(is specified in Article 26(3).

. PR . f
i . R

(2) §gpblomentary advertlaing arrangemonks' The liquidator has, in addltion,

power, tc advertise in the different official bulletins of the States other ‘

;than the one where the bankruptey began and which are rcferred to at Article,_‘
Vi of the Protorol, without prejudice to any othor advertisement whicb would :
seem indicated (Art. 25(3)), This advertisement, the advisability of which

is loft to the ddscretion of the liquidator, will, hawovcr, not proouce

any nf the €ff9cﬁ8 providvd by ‘national laws, sinde the sdle uétcrminxug

Wfactor is the’ advertiscmvnt i the OJEC even 1f this is later than the local
a&vertisemcnt. ?ayment of aovertisemont expenses ‘abroad will bé settled ;

.';accordiny to the law of tho country where the bankruptcy began, in that ‘the
’Public Treasury of this’ State may advance these exbenseé whére appropriate
'jbut ‘that the Public Treasury of thé foroign state whore the advertiscment

was effertoo may ‘not be askéed 'to cover them.

:'Likewise entry ‘of the bankruptcy in the various Commercial Registers where
‘the debtor maj be registeredgo and which is the only compulsory fcrmality
~ for the liquidator (Art 25(2)) is made solely for purposes of complementary

informqtlon. S

BgArt,‘ZQ(B), I1st rlause of the Treaty. Being concerned to simplify matters

and taking account of the machinery adopted for publication, the Committee .
departed from the Benelux Treaty by not including in the Convention either
the condition that the bankrupt should have an establishment abroad, or
the condition ~ simultanecus or not = that the third party -should have his
domicile in a country other than that where the bankruptcy was initiated
and where publication has not yet been made, ‘and that payment has been
gocff(cted in a country where thére had not: ‘yet been any publlcation,,
Art., 263 of the draft regulation on the Articles of the Eurcpean Company
provides that the liquidator of the bankruptcy of a European Company should
. ensure registration of this in the Furopean Commercial Register before
publication in the OJEC and in the journals of the seat of tha European
Company. » , . evelens
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Article 25(4), fina]ly provides that all these advertiavment measures ahall

apply vqually to decisions ocher than bankruptey or realization of propvrCy

in the strict sense (see wording of Article IIY of the Prctoco’) as well as

to complementary or amnndiny decisions which occur latex in the course of |
the proceedings (closing down nf aperationa, nhanying of the date af ‘ \

cessation of payments, cancellation or annulment of the composition, etc.).

These last mentioned are listed by categories of proceedings in Article v I
of the Protocol., Article V of this Protocol refers back to Article III as

regards the various matters to be included in the advertisement

,Article 27

The laws of the Contracting States &iffer cénsiderablf as regaids both noting
the bankrupvcy and a general prohibition on disposiﬂg of property in the public
tcyisters in which arp entered certain prcperriea or rights (builﬁ:ngs, ships,
boats, aircraft, cinematographic films,‘?l industrial property rights, ete,)
and the effects attached to such mention, Sometimes, as in German law (Secs, 7
and 15 KO, 62 VglOo and 892 s. Civil Code), entry in the Lands Register transfers
ownership of the building, and mention in this register of the bankruptcy or
the’ gpneral prohibition ngainst alienation then constitutes an important factor
in nssessing the '’ good faith of a purchaser having contracted ‘after the bank=
ruptey. At other’ times, it is mcrnly 4 quéstlon, as in French or Belgiau

law, of registeriﬁg the 1ega1 claim ‘which’ the general créditors have on the !
property of ‘the ‘debtor. Although for' property ‘subject to registration in’
Folland thé act must Be entered or copied into the register providad for this:
purpose ‘8o ‘as to effect transfer of ownership, Dutch law ‘doés not provide for
entry of the bankruptcy in these registers, Article 35 F.W. merely lays dcwnl'
that, after pronouncement of the bankrnptcy, deeds drawn up before such’

pronouncement oan no longer be validly enteréd or copied into the register.

®

o1 ' ’
““The proposal for a directive for the coordination of certain lave,

regulations and administrative provisions concerning cinematography -~
provides for the creation of a public register of cinematography for
those Member States which do not yet havé such a register. A P

&
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In view of the impossibilitylaf amending national laws on this mattgrgb
~which is in very close relationship with property law, the only reasonable
-solution - in conformity moreover with the rules of private inceruaﬁional
law ?.wasrto3refer, by derogation from the lew of the bankruptcy, to the
law of -the Contracting State where the repisters and books are kép:.to
determine the entries to be made and the legal ébnsequences fiowing from
them in respect of property subject to entry on thece registers {compare,
for the jurisdiction.of the courts, wiﬁh Article 16(3) of the Genergl

Convention), : -

Section III ~ Powers of the authorities administering the bankruptcy

Articles 28 to 32 of the Convention concern very s?ecially the bankruptey
administering authorities and apply the principles of unity and universality
~of bankruptcy, particularly as regards the powers of the liquicator, The
allocation of powers between the various authorities varies from one body

C
of legislation to another.)z

Although the laws of the 8ix countries have recourse to the 1iquidatér

‘or trustee (syndic or curateur) (Belgium, Xtaly; Netherlands) or the
administrator (Verwalter) (Germany)’aﬁdTﬁavé instituted a meeting of
crecitbrs, Ffanck; Belgium, the Netherléhda, tuxembodfg, and Italy, but not
Germany, have a "juge-comnissaire” (judge gitting in baukruptcy cases)
whereas the action of "contrdleurs" (1nspectors) is proper to France.

In three EEC countries there exists, side by side with the seeting of
creditors, a committee which is more limited and comprises‘bniy gome of
them, In Germany this is called "Glaubigerausschuss”, in Italy “Comitato
dei Creditori", in Holland "Commiasie'nit‘de schuldeisers", The functions

of these various committees do not correspond on all points, Thesé disparities

" necessarily have repercussions on the boveré of ‘the bankruptcy suthorities,

ot ‘ : ! : A )
On all the pointsg toucheo on. belqw see the thorough comparative -
-examination of the different legislations in Van dex Gucht, op. cit,
1964, p. 3151 et seq. T S B

92
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Moreover, fairly appreciable divergences exist in the six countries,
relating in particuler to:

£
- the nomination and status of the 1iquidatorf3

=~ the role and capacity in which the iiquidator acts,

4

In ccftain countries (France, Belgium, Luxembourg) the "synéic" (1liquidator)
or "curatuer" (trustee) simultancously represents the bankrupt and the bbéy
of peneral creditors, In the others, legal writing and case law are divided
on this point. In Germany, the law has not expressly determined the legal
standing of the Verwalter and essentially there are two opposing theories:
that of representation (Vertretungstheorie) and that of legal institution
(Amtstheorie), which has prevailed in case law. In Italy the "Curatore"

exercises a public function: he is responsible for watching over the

T

attofimment of the objectives proper to the bankruptcy,’ ' .

The Commit:ee "did not consider that these differences, which conccrn, not
funéamental principles, but practical methods, were major obscaclas to ‘the
applicntion of a2 multilateral convention baseg on machinery to solve '
conflicts of lpws. The essential’ pnxnt is that in the six countries, there
should be provision for the intervcntion of 2 person, qunlified profeasionally
and suject to effective cnntrol to enﬂure the management of the prcpetty,
possgible contihuation of the business, the realizaﬁion of the assets and the
sharing out of the proceeds, : B et

The Committee of Bxperts thorefore did not conaider it indispenaable to .
establish for the time being a unification or harmonization of laws relating
tn the bankruptcy authorities. Such a harmonxu ation, in an area intimately.
connected with the various Juqicial organxzatlons and with the national.
procedures, is seen to be a 1ong~term undertaking which does not have to be

tackled in the immediate future.

%

93
it should be noted that France is the only country to provide an.

autonomous professional organization for liquidators (Decrees Gf
20,5.1%55, 18.6.1956 and 29.5.1959); Cf, Argenson, Toujas and Dutheil3
Reéglement judiciaire et faillito, 3rd edition 1963, N° 132 et seq,

In the other FEC countries it is for the Court to choose the
liquidators from among persons who appear qualifiad (barristers,
chartered accountants, @tc ) '

Ql"&{iﬁ&
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This 18 all the more the‘¢aau aa the differences noted in the eix
legislations or, more exactly, between some of them notably do not, in
practice, lead to special difficulties, it being laid down that the law -
applicabie to the course of the bankruptey can only be the internai law

of the court which adjudicated it,

Thua,‘accarding~to Article 19 of'tﬁé Céhventinn; this law willlgovetﬂ not
only the drganizgﬁidn end course of the“pfoaedﬁre (nomination and o
. revocation of liquidators, consultétion'of‘cfeditora, poweré of the "jﬁge—
commissaire” 1if one exists, etc, ) but will also answer the queation of
vhether in particular: '
= creditors, who have an interest distinct from that 6f the general body,
can intervene in their own namws in a litigation where the liquidator is
) dnfendan: or plalntiff 1
‘- whether the bankrupt can intervene in a litxgation concerning the general
) body of creditors; o : R ,
- wﬁégﬁér‘ﬁnd'byﬁwhac procedures the liquidator or the bankrupt can bring
" a civfl'éction fnlcrimiﬁa1 procéedings'dﬁ i£ a condemnation for civil
purposes pronounced ‘against the bankrupt by a criminal court, in the
. absvnce of the ‘liquidator in the proceedings; is valid as against the
| general body of creditorsg4 subject in the first case to an assessmenh
being made on the aamissibility of the civil suit according to the law
- of' the State- concerned; . ‘ .
- - whothor the creditors or the bankrupt can be heard as witnesses in the
‘proteedings; ‘ v . ‘
= whether the grounds of defence which can be pleaded against the bankrupt,
can also be pleaded against the liquidanor. This qucstion is linked to
that of ascertaining in what cases the liquidator can claim to ‘have more _

rights than the bankrupt himself. 9

Ce

gﬁlt ghould be pointed out that the principle of unity of bankruptcy will
not operate without posing certsin problems in penal law as regards the ‘
prcaﬁcution of fraudulent bankruptey.and infringements treated on the same
footing in countries other than the one where the vankruptcy was. initiated
when the law of these States makes the proncuncement of bankruptey a ‘
constituent factor of the infringement, which must be committed on the
national territory. But the solution of theae‘questions was outside the
95Gnmmittee s terms of reference (Cf, above p. 17).
Often, in the present state of case law, the fact that the debtor or the
majority of the body of creditors are outside the country limits the powers
of the national liquidater: C£., particularly in reference to "caution
Judicatum solvi", Trochu op. c¢it. p. 116. ' Ceendean
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w Fras ceniae Cm8 e %"ieh Aran a distinction 1in this marter berween ecivii anc
ﬁtﬁy';:iﬁ? ryiny what mndea of pronf are adm;nslbla apainnt the’
Vigatdarsr In 1tigartonn where rhe latter acts sither aa the

CopT aentatien of s hamheupt teader, ov as vepresentative of the genexal

body‘of creditars,

_ Having recallaﬁ the general. princtple contained in Atticle 19 of the
Convention, the provisions of Articlen 28 to 32, which apccify ‘the-
rcorcvttvv applicntian of th» local baukruptcy Law anu the law of the ‘.
other 5tates where eaforcement of the bynkwuptcy is pursued, appear
suffiéicm?iy civay to make oy detaiied'commcntaty vnneéussary. We will
thercfore limit ourselves to giving some clarification concerning each @f

these AtL-c1¢a.

Ariicle 78

The - f!rnr [ﬁ’ﬁ?’“pb ‘nf rbfa avticle morely awplafn»‘in dmtail 1o relatian
to the liquidator, the rule recalled nhove, which makca teferenco to the

1ol Fonlroptey lar inm nfﬂrr to ncrprrpiq rh@ nxrbnr of ity powers in
States other than the one where the bankxuptcy was ‘initiated. Ih@ seapavof
‘this article is made clear by the provisions pflkrticle'az on .the
tealization of assets and by the system of'aﬁédﬁétic recognition and
execution of bankruptey judgments (Articles 46 et seq, )i

Thus, all uncertainty as to the powers of a fbreign liquidator bcfore nny
decision of exequatur disappears. In French law, ‘fdr example, even though
‘the question is still disputed96 ic scems widely admitted that foreign ‘
baniruptcy ‘judgments conacitu:p ln themselvec a title having conclusive force, f‘
conferriug on the liquidatot the powar to gue at law on behalf of the general
body of credttors, to take certain conservatory measures, to prove in a
disputed bankruptey in*tiatpd In France, etc.

:To help the liquida:or in fullilling his mioston abroad the document
’ provided tor in Articlc 28(2) will enable hiu to escablich hgn ptatus,

9°cf.”*r:oehu,¢p.‘ €4t pi 17 and n&&;’;“c;ia}saa: ~a‘;s‘;‘~¢ié;”b;f:rus-‘m. |

el
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Lowever, this atteststion, which brings to mind the model’ formula anasead

co Yhe Hapue Comvention of 15 November 1965 relative to sexrving and notilying
ebroad judicial and extrajudicial aétaﬂin,civii and cqmmefcial.mﬁﬁtarm, s no
Mﬁre'thaﬂgﬂﬁ>i5%ﬂ?ity document, Legaily the bankruptey judpment automatizally
recognized and automatically enforceable is the only document which allows

the liquidator tﬁ act

With the game concern for efficacity, Article: 28(3) allows a quuidator to

ha asaisted, for acts to be accomplished abroad, by one or more cm-liquiuatar@

pousibiy chosen .from .among the persons who follow this calling in the countyey, .

eoncerncd, pr to delegate certaln of his powers, where the Taw govefninm the
vankruprey avihogized such procedures on the Lnteanal piace.n? This provisiocun

which is wmerely a "facility" to enable the "principal® liquidator to overcome

ot o

difficulries arising from the Mwmited kpmouledpe which he may %am@ of the

T cige
L EWE .

#i otber countrlen vhere he iz led to carxy. out his tasks, ls drsficd in waih

& wny that it meither prejudices woT 1nk~m@mtag SVHD 3uwﬂa@maﬁf, &h« Bl G
tion to "lepal activities" of the pmmvi sions of the Rome Treaty xe&&ting o

Fhe ripht of estoblisbhment and pupply of cexvices,

4

in practice this assistance will be juetified by the amount of pi@pﬁrtv to

be realized abroad, the fmrseeqbln difficulties of executien or those
pertaining to fulflllment of the obligations incumbent on the liqgidatgr, by .
virtue of the Iegislation of other Contracting States, for éxampié in fiseal,

cuntoms or gocinl security matters,

it wili‘ﬁ@ %nr'§h@ law uhdar whiﬁh?the bank?upﬁc§ was adjudiéateﬁ to say
Wuﬁtﬂﬁi the 11quidaiors mush act as a &011ege or whether each of them may
a@al separataiy. Similarly, ﬁhe foes of the forelgn cgmliquidatnrxs} will be
fixed in ﬂvraréﬂnco with' the law of the Lmnn&ry of adjudication, Finally, it
should be recalled that, in conformity with the proviaiona ofkhrﬁxc}a 12-7,
ary possible liability of these liquidators will be a matter Ffor the courts

of the State where the bankruptey was initiated,

Q?ﬁelgian, French and Dutch law permit the establislaent of several liquidators.
Igrlian law does not recopnize such a possiblity, but authorizes to 2 ceriain
extent, the ligquidator. to delegate his powers to do certain acts with the
authority of the bankruptcy judge, German law provides for the npnoincmenc of
several administratore only when sn enterprise cowpriges distinet branches of
business,

Secs. 103 and 104 of the Raichsabgebenordnung and Aveicle 41 ﬂf &he French
Decres of 1067,

98

n«ﬁtidaw"
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Article 29, . .

which refers to a special aspect of the debtor's deprival of capacity to
manape his business, lays down the procedures. for the transmigsion of his
correspondence to the liquidator by the postal service, The lattér,_when'
consulted by the Committee, hadwrmquesﬁed»fqt\the sake of convenience tﬁat
redirecting mail to:the*liquidaﬁor»sho&}d,be specially ordered by the |
judieial authority, as im the case in\Gérmany (Sec, 121 KO). .

Under the terms of Article VIII of the ?rotdcal, the postal authorities
will be informed by the quuidatnr-of the stopping of mail and of thg
termination of this meaéure.-uowever,;aé has already been‘pminged‘out, the
liquidator has the powers which are conferred on him by .the law of the
bankrupteys: nevertheless if-by,ﬁiche of this law, the stopping‘of‘mail has
not been expressly ordered by the judge, thevliquidato; will have co'obtain
an express decision from the authority specified in Article 29;

Article 30 - C R _ o ‘ .
‘¢alls for few particular comments, The opportunity for creditors residing
abroad to state their claims or to:contest other claims submitted, simply by -
letter addressed to the authoritiea reforred to at Article IX of the ?rotocol,
is deaigned to reduce the draw-bncka which can result from creditors, For
example, when the law governing the bankruptcy required the presence ‘of
creditors submitting claims against the assets ar special formalities to

establish their ptoofs,ui_

Although it is specified that creditors. w111 ba free to draft their 1
declaration of claims in their own language, the translation being a matter
for the bankruptey authoritles,gg it is not provided on the ather hana,
that any:correspondence sent to foreign creditorq by the bankruptcy '
authorities must . be translated by the 1atter. But ﬂhese are mlnor paints.,

‘The problems of SUbstaﬂCL relating to the declaration, the verificaﬁian

99¢¢. hovever against this, Paxis 6.12.1889, Jour. Faill, 1890, p. 30"

(inadmissibility)

i é%&~f.6ﬁ
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nnd the admission of claimslﬂo (tine periods, informing the craditorq 5 to

the poa:tion of their vlaime, whether creditors .are ox are mot subject Lo

the procedures of declaration and verification, the legal nature of the

.4vcrification of a c?aim, the problem of term claims, joint and several

gebtora, debenrurewhaldlng creditors, provisional aémxssion of a claim,
ete...) concerning which the Convéntion makes no'apﬂcia1~nrrangemenha, are

part of this course of the bankyuptey itself gevermad by the relevant

’ ban‘tuptry law under the terms of Article 16,

By reason of the differences shown on these points by different legislations,
it will'bé‘deeitablé to keep the interested parties well informed as to the
actions they will have to accomplish in order to safeguard their rights iﬁ‘
prgceé@inga opened in another State and as to the legal officers to whom

they may turn in this matter,

Artieles 31 and 32

| the prinaipim aiwaady Eaid dﬁwn at Article 28,

., 100

. The firat paragraph of Article 32 takes up again, in conmection with methods
Wfor cnnsvxviﬂg and renliming property to bé éarried out by the 1iquidatmrg

t

g ,Amongst the. conaervatory meaaur@s referrod to at Article 32(1) may be

invengory, registration of mor&gages, certain racaveries and more -
partlcularly,lthe nffixing of soals and tha sale of movibies which are
perighable or cnstly to preserve (merchandise or business as the case may be).
Theae last two points demonstrate the divexgeneés of legislation, which are
pronounced as regaroa the authority from which the necessary authorizacion

101
ms t come,

In this mntter, confliats are to be expected between the lex concursus and

. .the lex. rel sitae, In aceorﬂancc with Ehe general principles already

deduced above, tha first will lay down the extent of the liquidatnr 8 powers
and will say by whom and hqw he would bexauthorized to act (enabling formalities).

In application of bankruptey law, it will be the same for the operation of

- an undertakirg or busxneps which is specifically vovided for in Article 31,

Cf, the examination of comparative 1aw made by M Van dex Gucht, op. cit.
1964, P. 193 and seq, :
101 oy
Cf. specially Van der Gucht, op. cit¢ 1964, pQ16Q and’ aeq,

k"’?:f@'@
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The lex sitae will determine the locgl prcgedute‘which‘ic mgy be'qec&ssary

to use, for example, in affixing the‘séalé‘(ppreiy implementing formalities).

The sale by rhé liquidator of movables and, above all, of real propexty
situated abroad highlights this conflict of laws., Two systems are equally -
conceiveables | , B
« the form of the sale is determined according to the law of the bankruptcy.
However, as these forms are not identical in bankruptcy matters in the six
countries, a choice must be made, in the country where the proégr;y.is
situated, of the procedure which islclosest,to;thatﬁwhich;mayAbe laid down

by the bankruptey law;

- the form of the sale is determined by the bankruptcy law in force in the

country where the property is situated,

’The Comm{ttve came out for the first ay&tem, since only the law under which
the bankruptcy was adjuﬂicate@ shnuld govern its course. Article 32(2) there-
fore makes a distlnctxon, on the one hand between the pcssibility of
roali?ation and the forms in which thxs iv donei— both bexng determinod by
the law of the bankruptcy - and, on the other, the procedural rules of
realization, which will be thoge ofiphg-lgw obtgin;pg where the p:qgey:y;is
situated, 102 Thus, if a debtar whn;évbé;kruptcy has‘Béen adjudicated in
Belgium possosqes real property in Bprmany and, aesuming that beceuse of'
the Boigian 1aw of ban«ruptcy immovables can be solc only by auction, the |
A’salp of the propprty sltuated in Bermany must be by auction even if Gcrman
hIaw provides that in bankruptcy matters there may equally well bo sale by :
private treaty as sale by auction. Hawever, sale by ‘auction in Germany w111

‘be in accordance with the proceéure laid down by German law for this purpose.'

102 .
0 In addition to the fact that this solution, which ig also-the one underlying

Art, 32(1), is sufficiently justified by the prevalence of the law of ‘the
bankruptcy applied universally, it slso seems totally with the attitude of
certain modern authors (Cf£. Istvan Szaszy, International Civil Ptccedure,

a comparative study, Leyden 1967). These authors, taking up the very
mechanism of the conflicts &f laws,’ advocate the application of the
procedural law most closely related with the various acts of praceaula to
be accomplished and ‘the relationships of substantial law and criticize the
competence traditionally attributed to the lax fori (which here corresponds
to ‘lex rei sitae by transposition).

0.‘/!‘0
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_Conversely, if the law of the country where the xeal property is situated
makes it obligatory that the sale be by'auctioﬁ,'the gale may nevertheless
be by private treaty or by other means when, according to the law of the

bankruptcy. the liquidator has such a possibility. .

Whether, for conservatory measures or acts of liquidation, it finally

- appeared indispensable to provide expressly in the Convention (Article 32

-~ last paragraph) for the possibility of appeal, to safeguard legitimate

interests, to local procedures instituted in emergency cases.IQB Thus;'Wben
,.the liquidator might wish to sell a movable which he cgnsidets.periéhable*
although in fact it is not, any interested person, .for example, the owner
hiring out the property or the debtor himself, could appeal to the courts
of the country of the bankruptey which alone wauld have power to xule on
whether such appeal was admissible and duly foundog. However, if it appears
' necpssat} to say executxon as a matter of urgency, the Opp051ng party could
© goise’ thc judge of the place of enforcement to obtain where possible a stay
of exectition up to the time when the diqpute would be decided by the gourt

having Jurxsdiction in the country of the bankruptcy,

¢

Secition IV. Effects of bankruptey on the debtor's asscts

Articl& 33+

The first paragraph of this Article affirms in the clearest fashién the
principle of the unxvorsa}ity of bankxuptCJ. Alrecny, Articl& 20 provide&
‘that privation of capacity of the d@btor applies as of right and eutomaﬁmrally
in all the Cﬂntraatlng States independently of any formality of rgcognitzcn oy
‘publication of the judgment, Article 33 develops this princigle, 1n relation

- to the aspets thus affected by deprivation of capacity in space and time.

7;03rz¢rch'juruspruaence'cantesta the right of the appeal judge to interfere
once the case has been laid before the bankruptey court (Cf Paris, 6 May
1867, p. 69~11-53 and 15-1~1966 D,5. 65.327), But the point here is not
to determine who is the judge (the ‘appeal Judge or another) who will be
competent for disputes in case of emergency, but to know whether a judge
'”:(French for example) will be competent in thia respect,

N . [
s ' 7
6 e ¥ . e e
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Contrary to the conceptions of certain 1egislations,10 the movable aad

immovable assets of the bankfuptjaiguated in thevather Contracting States
will form part of the assets which Ehe liquidator is required to seise and
realize, This will also apply tbvéssets situated in third States, (alwayg
providing that the IiQuidntcr'is.able effectively to seise), only to the
extent fixed by the lex fori (cf. Art. 19 and 41(1) in fine), To this

principle the Gonvention admits only the two exceptiona, examined under

Articles 9(2) and 60. (The case where, by reason of some special characteristic

of the debtor, the bankruptcy cannot produce its effects in all the Contracting

States; a bankruptcy which is purely territorial in the event of a successful

voidability action in a country),

The principle of universality is tempered somewhat by Article 33(2 and 3)
relating respectively to future assets and assets of which the debtor cannot

be dispossessed,

The majority of Europeon legislations spécify that deprival of capacity
affects not only the present assets of the bankrupt but applies equally to

.assets which may accrue to im while he is in the state of bankruptcey:
' 105

(inheritance, assets acquired as a result of a new business venture), but

this is not the case in German law (Sec 1(1) KO)., It was important therefore -

to specify the law which would make it possible to say whether future.
property does or does not form part 6f the assets when a debtor, declared.
bankrupt in Belgium, for example, possesses property in Germany. This
dpmnndod a choice between Belgian law, tha land of the bankruptcy, and
German law, the lex rei sitae. The question is much disputcd among legal
writers. 106 At the suggestion of the German oelegation, the Committee
pronounced in favour of the law of the bankruptcy; 1t _appeared logical to .
the Committee that this law which govcrns the deprlvation should ~also govern

its extent. Thus, when the bankruptcy is adjudicated in the Federal Republic,

deprivation of capacity will not affect future property no matter where thls ;

is situated,

104

CE, p. 4, note 5 and p. 33, note 36 of this Report, .
105 -

CE. Art. 444, Belgian Commercial Code, Art. 15 of the 19&7 Franch Iaw, .
Art. 2740 of the Civil Code end 42(2) of the Italian bankruptcy iaw, S
Art, 20 nf the Dutch F.W,. . : i

10606, Trochu, op. cit. p. 225 . ¢ 17 T f.f?Qi;'”

*
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The conflict between the pravisions of the law of the bnnkrup&cy and thase

of the lex sitae daeﬂ not solcly concera future property. In the majoylﬁy

of t%p 1avislati@ns, certain propertins, the list of Wthh can vary {eom
country to amuntxy, escape deprivation of capacity to aﬂminxster by reason
of i hp fact thnt they cannot be seispd In most cases this is for reasons

of a social nature proper to each State. Article 33(3) therefore rafers only

to the law of situation.

There is little danger of this salutibnyleading to the simultaneous
cestablishment of six masses of unscizable assets, because most of them -
 those which are indispensable to the debtor and his family - are small in
number, Other assets, such as salaries and pensions are, in,practice, ravely

paid to the bankrupt in more than one State,107

Finally, it must be pointed out that Article 33(3) does not use the term
f"property which may not be seised” but deliberately uses the wider expression:

of property "excluded from the bankruptey assets".

5A“t3r1c 24

Lanmakors ‘have generally shown themselves severe with regard to the bankrupt &
spouse, and more particularly with regard to the wife. This severity usually
“takes the form of certain restrictions on the rights and bénefits which the
spouse 'may elaim, and this in order to avoid any attempted f?aﬁaito the

 detriment of the creditors.

First of all bankruptcy of a debtor considerably curtails any opportunlty for
the spnuse to resume possession of p@rsonnl property, Thus Lhe laws of the
Cmntxact1ng States, with the exception of France and Germany 98 recognlze, in_ ’
‘principle the “mucﬁan presumption" according to ‘which property acquxrea for
valuable conaidoration by the bankrupt ] spouse sinco the mntringe is presumed
to have been agquired with his money and, conbequently is included in the '
‘bapkrupt#y assets. - | | | ‘

107 .

This can nevertheless be the case for imigrant workers., In this connection
Art. 10 of Regulation No 3 on the Social Security of Migrant Workers lays
down that "the pensions or annuities and the agllowances for decease asquired
by virtue of the legislation of one.or more of the Member States may not be

~subjected to any reduction, change, suppression or confiscation becaure of

‘the fact that the boﬁaficiary resides in the territory of a Member State
loaakngr than that in which'the debtor: xnstxcutimn is situated,™

CE, Art., 56 of the 1967 French law; Sec, 45 KO was annulled’ by the Fedural
.. Constitutional Court on 24,7, 1968 (BGB1-1:p. 994), :
w@./,ww

v
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This presumption, which is a provision proper to bankruptey law anc not a
rule of the law of matrimonial systems, is considered as being of a public
nature and is applicable no matter what the matrimonial system may be and

no matter what law governs it.

But the legislations which recognize such a presumption are in opposition as
to the system to be applied. Some imple%ent it only with regard‘to the wife,109 
whereas others apply it to both husband 'and wife.llo But it is especially with
regard to the type of proof necessary to rebut the ?résumpticn that a
difficulty has arisen with the solution under Belgian law, which demands és

a general rule an inventory or an authenticated document with distinctions
according to the nature of the property claimed, the time and the method of

its acquisition,

As such disparities are serious obstacles to the application pure and simpie
of the law of bankruptcy unanimously recommended by legal writers and
generally upheld by law,l11 the Committee formulated a uniform: law qccordingf
to which contrary proof may henceforth be brought by all neans (Article,S of
Annex 1). The sénpe of this law must be clearly specified: it is merely a
rule of proof where the purpose is tovrebut the "mucian presumption” 1nvfhe

case where the particular bankruptey law recognizes this presumptiom, .

The quastion of gifts and matrimonial bencfits granted by one spouse to the
other and which is treated in Article 34(2) also shows legislative differences
vhich do not relate merely to the law of bankruptcy:

"= In Belgian (Art. 557 Commercial Code) and in French law (Art. 58 of the 1967
law), matrimonial benefits, under certain conditions, cannot be pleaded agaiust
the goneral body of creditors, which as a compensatory measure, cannot invoke )

those awarded to the bankrupt,

109
110

Belgium (553 and seq. Commercial Code) and Luxembourg

Italy (Art. 70, bankruptcy law) and the Netherlands (Art 61 F. W and 205
B.W.) e

Ct, Trochu, op, cit. p. 215 V, and also Orleans 17.7.1895 Clunct 1895,
p. 1038 and Brussels 2.7, 1902 Clunet 1904 P 202 B

111

Q‘.fbbﬂ
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= jugording to Duteh law, only the promises of matrimonial benefits are
vold as against the general body of ereditors (Article 62 F.W.).

~ German law governs this question in the setting of the provisions
relating to the suspect period: under the terms of Sec., 32(2) KO, only
such gratuitous acts executed by the bankrupt in favour of‘hislépouse

may be annulled as occurred during the two years preceding the bankruptey;

~ Deeds of gift executed during the two years préceding the bnnkiuptcy are
declared to be without effect in regard to creditors by Article 64 of the
Italian bankruptey law, which mikes no distinction between ﬁhe spouse and
other beneficinries, But this provision is considerably streﬁgthened by
- the prohibition of gifts between spouses contained in Articlé 731 of the

Civil Code, which may be invoked by the 1iquidator.112

The formulation of a genéral law, limited to bankruptcy law, would have
presented many great difficulties., The Committee therefore considered it
prefetablé simply to giwve cwmﬁetency to the law of the bankruptey in

accordance with the solution most often accepted,

Finally, lepislations which recognirze the prior legal claim of a married
woman generally provide, in the case of the husband's bankruptey, for
restyictions both aﬁyéo the basis of the claim and to claims secured when
the husﬁand was a trader at the time of the marriége or had become one |

within a certain périod after it.lla The convention does not contain any

3

express prnvisiﬂna on this ﬁoint.

»

Fir tly, it seems 1n¢0nt»atable that the solution based on the applxcatxon
of the law which goverﬁs the mater;al interests of the spouses should not be

rejected as in the preceding case, as thisvprablem does not come with the

Ileor the combination of these two arrangements, Provinciali, Manuale di

Fall., Milan, p. 358 and for that between Art, 781 of the Civil Code and
nmucian presumption, Cass. ital, 20,3,1959, Giur. it, 1960, I, I. col. 49,
This 1z the case of Belgian law (Art 64 of the mortgage Iaw of 16,12, 1851
and 559 of the Commercial Code) and of Italian law solely for gift
properties of the wife (Art, 2317 of the Civil Code and 69 of the bank=
puptcy Law). French law since the reform of the matrimoniai systoms by
the law of 13.7.1065, uow recognizcs the legal claim of the spouses,

but the 1967 low has rescinded Art, 544 of the Commercial Code which
contained previsions almost identicsal to those of Art., 559 of the Belgian
Commercial Code,

113,

e&o/wot
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normnl fremework of situations governed by the law applicable to tho
matrimonial regime which, at the most, has creatlve power to the e:tunt
that the spouse can claim certain benefits or certain secured rights only
when these are allowed by the law governing the pecuniary‘interests of the
spouses. Writers on the matter are divided between application of the law
of the bankruptey and that of the State where the encumbered property ‘is

situatec.114

According to the Convention, for reaécns already set ouc'iﬁlthe introductory
patt, #nd to which we will retiirn in relation to Section VI, the basis and
extent of the secured rights, be they general or special, are determined
by the lex rei sitae (Art, 41 and 43), I will therefore be the ﬁto%isions
proper to bankruptcy of the lex rei thae that will in the end delimit

the restrictions on the prior legal claim of the wife to her husbandd real
prcpertj, subject of course, to the rules relating to the suspect period

as regards pleading against the general body of creditors of this prior claim,

Sectibn vV - Effects of the bankruptcy-on legal acts and current contracts

. Articles 35 to 39 of the Convention contain the bulk of the ptavisions of
Title IV reserved by Article 19(2) in 80 far as their object is to derogate

~ from the application of the lex concursus to the effects of the bankruptey.

In truth, on]y certain provisions of Section v lay down rules for solviﬂg
»Cﬁﬂfllft by referring to a law other than that of the banktuptcy, this is the
case for the law applicable to labour contracts (Art. 36) to hiring contracts
(Art, 37) and to sales contracts (Art.'38). In these cases it is-indeed a
matter of derogations from the ﬁrincipié,bfaArtiéle 19(2) demanded -either

by the normal functioning of'rules_ofﬁyé?vate;ihterﬁationél law or by special

congiderations concerning social order or the security of transsctions.

1140f. Trochu, op., cit. pages 211.13.

gwblé@“



. But the uniform laws provided for in Articles 35 and 39 pursue anothex and

" dual objectives . » o o »

~ to avoid wery g:gét digpaxities for situat;onnghich cannot be governed
‘except by the law of the bankruptcy, irrespective of the country where this
was inltlated, Such is the system for the suspect periou~

- to remedy the préseént uncertaintiﬁs as ta determination of the 1aw applicable
to certain matters, such as compensation and reserved ownership clauses,

'.wherﬁ many laws are in conflict (the law of the bankruptcy, Iaﬂs which
‘povern debts, the law of situation);’ whereas, moreover, Lhe applic&timn of
one or the other, or even a combinetxon of them, ‘would not have yleldeé a

satiafagtary result,

The technique of the unification of internal bankruptcy laws has therefore = -
been utilized in matters where these laws gave very different solutions, and
this by reason of the petious economic consequences which any other solution

“would have allowed to exist or would have created, 115

Article 35 relatea at once to matters which éannot be invoked againsr the

genvxnl estate aﬂd to aetmoff in cases of bankruptey.

A, Actinna in the puspect period and Paulian actiona

The lepislations af the six Common Mquet countries recognize special
provisions in relation to-the voidability (Germany and France) nullity
(Belgium, Luxembourg, Netherlands) or 1naffectiveness (Italy) of certain acta

| accomplished by the debtor before bankruptcy was adjudicated.116

But national. legislations are fairly far from each other on this point,
French, Belgian. and Lukgmbourg léw 1ink.th§ ﬁuesfign of the voidability or
‘nnllity of the bankript's aéts.with that 65 the cesgation of payments, It

was the same’in “Italy until the CommeféiaLICodé was repealed, but there the. .
ineffectiveness of these acts has been linked, since the 1942 decree, with

- the insolvency of the bankrupt,

11S'Vam der Gucht, Draft bankruptey convention between the EEC States
J, Comm, Belgium 1963, III, 361 et seq.

16For Belgium and Luxembourg, Art 445-49, Cnmmercial Code; France, Avrt, 29
to 34 of the 1967 law; Italy Art 64 et seq of the bankruptey law; the
Metherlands, Art 42 to 48 F.W.; the Federal Republic, Secs 29 to 42 KO,
222 KO, Sec. 342, HOGRB, . } /
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These four countries have systems of @tesnﬁp&i&n which are wore deiaiiled
and, in qny ¢ase, wider in their effects than the Netherlands and &&xwany,

and bnv£ remainﬁd tloser to the Paulian a¢tion,1&§

Very great ﬂixke rences are to bw nﬂtﬁd with rnﬂmvd rﬁ rh@ perzga proceding
the bankruptey judgment during which nchs must have been executed if it is
to be impﬁssibla to evoke thems the pariaa varies from 40 days in Dutch to .
2 years in Italian iaw: the 1nginiac1nna of Belglum, Lusembourg and ﬁ@tﬂaﬁy
provide in peneral for a period of six months, whervcas Feench low fe@@gﬁize&

18
up to 1967, @ period which, in theorvy, was unlimmted.i 8

Despite these difforences, rcommon alpmvﬁ%s. whieh afe %eth numﬁ*ﬁna *n@
esgscntial and which Elow from the same concern, t.e. hﬁw to f‘lnﬁ | ‘?&3&&1&%
between the creditors' interests and credit in genaial and ﬁmxiv%ﬂ@ thely
source from the some oviginal maehinaty; the ?auliah s&t&mﬁ, have m@hﬂ &
possible Lo &%hiﬂvug in this mattor Py unifimatiom 0£ sutst@ﬁtxwe iaw @azgé

o sa'}g ey xmlw and ‘coukatned th M"ticia 4 of Mm& i; msk mwwm%ﬁm Bl
options ralating to relatively secondary p@inm at %3 o (a) M dowen L1,

Let s note first of 81l that Atuam 35 of the Convention, ae wm £ 3
Article 4 of Annwx 1, p%eferred thw csrm‘"vnid&biigty“ to that ﬁﬁ “uuiti&y”»
'u: ia w}ety F} qwsn«m of tmtemmmg whethes the att ia @%ﬂtm TaR o
mmou be pleaded against tkw general body mf um&iewm the systen oF the

" guspect: pnrin& in nm vay afﬁeﬁtﬁ tha Veli&xﬁy v% ﬁhn nﬁ% &n r@ia&i@mﬁ %@&qa&ﬁ
tha parties,

PR VIR R

One difficulty to be overcome was that of the date sf cessation of paynents,
On the one hand, in the Netherlande, the court which adjudicates boaukeuptey
dovs wot fix this dater in Gormany, on the sther hand, §t €8 not fived a¢ the
time when tha banktuptey bepine but subsequently; in the Light of each &@@%&3
137@&%% Tes millikds ds la périade suspects dana’ lad pave de ia &%&. ,
Liber mnworum Baron Frederieq, 1563, p.. 357 et geq.; Van Jer Bueht,
1187 Comm, Brussels, 1984, p. 219 et s8q.

Sinee the 1967 law lAve. 39}, the Hate of the cedsation of pavmenss
may not be more than 18 mnﬁm wﬂt"“ﬁ! Ehan che proveivdohent @f
Judpment ;
’Bn tha mcstion 48 a whole, Cf, Feedorieq; op, eit, Val, VIL §° 104
et seq. French law Lo its pre<1967 werding was itseld Very clegs ¥ .
Belgium, apart fvem the quﬁftianq ok &imwmlimifﬁ* ?a. Ripert and Beblot,
op. cle. N° 2952 and Argensen, Teujas and ﬁuthwii op. eht, NY 236 e seq

11y

b ﬁﬁ;‘ﬁ"w f
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A0 confomity with Belgian and French law, the uniform law establishes a
Alstinction between two sorts of acts void as against the general body of

eroditors, \

Article & of Annex 1 provides that certain acts may not be invoked againatv
the general Body of creditors.This is a question of legal voidability. It
does not mean that the acts are automaéically void., Voidability must be
declared by the judge\seised at the ‘request of the liquidator, but such-a

-dnciaration will necessarily be made if the legal conditions for it exist.

By contrast, other acts "may be declared invalid" as against the gengtal
body of creditors, Voidability is then 6n1y optional for the judge, who

therefore has power of assessment and must give grounds for his decision,

Let us now examine the different parvagraphs of Article 4, grouping their |

provisions,

(1) Acts which are void in law as against the general body of creditorss

these are of four kinds:

~ Gratuitous acts {parspraph A)
A1l legislations provide that donations and gifts by the bankrupt can be .
challenged, but the uniform law containa on this point the principle of

voidability by law of ex lege known only to certain systems of law (France,
Belgium, Italy). Awong such gifts, there is express refef&nte té'a doury
settlement by a pnrent or third party on one of the future speuses which
were considered in Bplgium, and in France up to 1967, as acts for v&luable

consideration in the relationships between the donor and his creditors,

On the other hand, the uniform law, by borrowing from German and Italian
law, has freed from this voidability gifts made to fulfil a\maral duty and
presents customarily given (Gelegenheitsgeschenke Sec, 1624 BGB) on the
condition that they are proportionate to the debtor's property and te the
circumstances. Likewise, but by means of the reservation inserted at
letter (e) of Annex II, if the bankruptey is initiated in Italy, gifts made
for purposes of general utility may be pleaded against creditors, (Art. 62 .
bankruptey law.lzo
lzoft y ' " . . L " B . : . p . . L,
These are gifts whiéh do not take into considération the different
beneficiaires separately but a category of persons as a whole and the
aim of which is socially worthy of interest,

‘Q.l.l*b
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Automatic voldability will operate if the. glfts hsve been made lﬁas

one year b@fqre the declaration of bankruptgy irraapﬂcrive at the a#&m of
cessatlon of payments, In other words, the dual condition required laver

in Artiale 4, that the act which has been challenged must have been executed
aftar the cessation of payments and at the maximum within a yoax (or six

montha) before the dagkaration of bankruptcy is not found here.

Paragraph A - 2“ of Artacle é reproduces a provision of Article 445 of the
Belgian CommercialApgda, which likewise exists in Italian (Article 67, L. lﬁ) :
and Dutch law (Article 43, 1° F W ), which has guided the Frenéh legiqiatdtej‘ﬁ
(Arﬁi¢1e 29 of the 1967 1law) and ‘which is aimed ess@ntlally at disguiéed
gifts, Thxe yould be the case, for cxnmple, whcn the price is appreciably
less than the value of the goods snld' thcre is a glft at least in part,
The court will have to assess the circumstsnces of the matter to decide if
the act is for valuable consideration or gratuitous. in the latter cage,

voidabtlity will operato for the Wi ole and wxli not be partial,

Finally, in conformity with Annex II(f), the introduction of the unif@xm
law will not prejudice the relention of the present German law in twe
special cases of unequal inﬁeresté services rendered by an heir, before the
initiation of the bankruptéy of a deceased's estate to meet the rights of
gq‘illegitimate child (222 X0O) and repayment of theiy contributions to
éleeping partners of a Stille Cesellschaft (342 HGB). |

1

~ Payments of debts which have not matured (Par, B = 1° = s}~

If the debtor pa&a a term creditor who could not claim anything further fxquf
him because the bankruptcy in itself will cause the lapse of the term, this

payment appears particularly aqspeﬁt.

To ascertain whether 'such a payment should be declared invalid as against -
the general body of creditors, the text contains two criteria as to time,
On the one hand, the date when the bankruptey was adjudicated must be taken
in assessing whether the debt is demandable: this provision is taken over
from Articie 65 of the Ttalian law (see also Article 29 - 3° of the French.
law of 1967). On the other hand th2 payement must have been nade Efter |

- cesgsation of payments and less than six months before adjudication of
bankruptzy, and this without there being any need to worry about the time
when the debt was contracted, = i+« o e

......

'../‘I.
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The Committee did not choose the German (Sec. 30 KO) and the Dutch systems,
which are more favourable to the debtor, permitting the creditor to bring
proof that he was ignorant moreover of the debtox's cessation of payments,

a proof which is difficult to provide.

The terms “ﬁayment“ and "debts" must be understood ‘in a wide sense: the
text must apply to any discharge of an obligation, civil or commeréial,
which has not fallen due at the time of declaration of bankruptéy, either.
by payment in kind or by delivery of goods or otherwise irrespective of the

source of this obligation.

In compliahcé with the solutions worked out in particular by>Be1giéh'énd'
French case law,121 a payment made beforé the duz date by a debtor who had
the opportunity of obtaining diszcount would not be automatically impossible
to invoke 1f this had been provided in the inltial contract, gince in. this"

"case the debtor has an interest in paying in this way. But such'a payment

can be made the object of optional voidability as provided at Article 4 -« C 1°,

- Abnarmal payments of debts due (pars. B =~ 1° b and ¢) |

While the discharge of debts not due can never be invoked against the genefél'
body of creditors, the opposability of payment of debts due depends on the '/
mode of discharge. True payment is that which is made by:the remittance to -
the creditor of the object of .the obligation. '

‘1f the obligation in question relates 6 a sum of money, this will have to
be done by the payment of an amount of money equal td the ﬁdmiﬁéi éméuﬁtfof‘”
tthe claim, Modern commercial and banking practices treat on the same focting
as payment in cash, payments made by bill§ of exchangé, by transfers or by
entry into a current accqpq:dmade,;n,tbe_ponmal way. :

£

Cf Fredericq, op,-cit, N° 114 and 115 and’ Ripert-Roblot, ‘op. cit.

.....

N
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If the obligation requirws remittance of an abjeec, delivary of this by

‘the debtor conaticutes a normal payment.

v

The cyiterion applied by the ;ext is therefore the abnormal procedure off\' C
paymené not provided for by the contract. Such would be the‘case, for

example, where a paymént is made by remittance of something other than that
agreed on, with payment by transfer or asaignment of a claim or by the |

amiable concluaion of a sale

;The drafting of paragraph B - 1%, understood in sufficiently wide terms,
thus made it possible to overcome the divergences on this point in national
leginlations.lzz No more than in the previous case, was the possibi‘ity in
German and Dutch Inw of reeerving to third parties the proof of their

ignarance of the debtor 8 cessation of paymenta chosen by the Committee.

- Real survties for prcvious debtg. (par B ~2°)

In ccnfarmity with the models on which it is baeed, the uniform law subjects
real secu*ed claims to a different system according to whether they arose at

the same time as the principal obligation ox afterwards (Cf, par. D).

. A_secured right givénvafper.chéwe;eht dééttoyélthé‘necessnry equaiéty'A

' between creditors of the samé common fund. In the meaning df:par, B - 2°

it is,thé.pxiopi;y,of‘the,debt,udpe Qrfﬁot due, in relation to the secured
right given which alone is importgnt. To be voidable in law the real sccured
righc must therefore have been constituted during the suspect period, but
aftor the creation of the principal obligation"it is of little importance
‘whether the latcer was Lontractpd befote or after thia period Thiu situation

frequently arises as regards current account

What is important here is the cOﬂstitution of the secured claim and not its
registration. When the constituent act is validly executead having regard to
the provisions of par. B - 2° but registraﬁion is made later, the validity
of the regiatration will be assesaed according to’ the provisions of par. D.

‘.which moreover relate only to secured rights givan by contract,

1226, Van der Gucht, op. cit. 1964, p. 269 et seq.

.I‘l;" .
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The toxt‘r;fers to legal éecured rights in‘the sbmevway as to‘conventional

ond judicial In reality, by reason of the e&ceptionsprovided for, voidability
as apainst the general body of cred1cors will in practice scarcely ever arige
except with regard to the prior claim of spouses (CE. Art., 29 - 6° of the
French law of 1967) or of a marriedﬂwbman, since in principle these prior
claims arise at the same time as the debt whiéﬁ they guarantee. By virtue of
an cxpreés provision, the following would e3¢ape from the voidability in law
of par. B - 2°: legal prior claims sccuring sums due to the Publig Treasury,
to tax departments and to social security bodies and those of minors or minus

habendi in wardship (Cf. particularly Art. 2143 of the French Civil Code).

(2) Acts which may be declared void if the Gourt so wishes

These may be acts for valuable consideration and late registration of -

secured righta.123

~ Acts for valuasble consideration {(par.. C)
;Under the conditions set out below, all acts done by the debtor may be

declared void as against the general body of creditors. These are firut of
all, as in the Paulian action, transfers for valuable consideration (assign-
men; gf rights, contributions té the capital of a company, endorsement of a
bill of exchange to a bearer in bad faith) and:tﬁe_constiﬁuting‘q:}
subrogéting-of real secured rights simultanéopsly‘wiéh‘;hg‘érqétibn:of‘;he
‘deb;; Buﬁ they also include acts which‘cannot be chéllgﬁged_;n qivi; law,
such as payments and sharing»ouc of the estate of an inheretaﬁce or joint
aasete which retain the character of acts for valuable conaideration where

"bankruptcy is concerned

"For these acts to be declared void as against.the general body of creditors,
three conditions mustvbe met, the burden of proving which ig on the.liquidator:
-« the act must have been executed during the suspect period fixed by the Coﬁrt;
= the third party must have had knowledge~6f tﬁe‘ééééation 6f*paﬁmehﬁs‘a& the
time when the act was agreed on. This 18 a question of knowledge of a fact,

~apart from any fraudulent agreement within the meaning of ¢ivil law;

12
30f for Belgian law (Arts, 446 et seq. Commercial Code), Fredericq, op.
_cit, N° 132 et seq.; for French law (Art. 31 et seq. of the 1967 law)
Ripert and Roblot, op. cit. N° 2974 et seq.

.QC/...



- 96 - 16.775/XIV/70E

» the act of the- debtor must have prajudicad the general estate.
Thia conditicn is the foundation of the interest in acting. '

‘,An exception to the rule that 311 payments can be so declared void is
contained in par. C - 2°. Jdn £avour of the bearer of a bill of exchange,ngf'
cheque or a bill payable to order, Bad Faith cannot be alleged against this
‘bearer since he is obliged by law to preaent the bill for payment when it
_falls due. This excegtion is, however, corrected by a special provision by
;which_theigeneral body of creditors may bringvan action for tancellation
wiégainst‘a‘person'ﬂho»has derived profit from putting the bili‘into
circulation after cessation of payments knowing the state of affairs of the

' pérnon againét QBOm it was dra&n. Othervige utiliza&ion of a bill of
exchange would be a much too convenient means of making a payment thac could

‘not be attackeda

- Lute registrations of contractual secured rightg (par, D)

This voidability is different inAcha:ac;erlfrqm, hg”preceding oness it
affects an-act ‘to which the debtor is'a stranger and punishes the negligence
of a creditor who 18 the holder of a real: surety subject to tegistration

:(mortgage, ‘pledge, preference)«

As distinct ‘from tlhe case at par. B - 2°, it must be supposed that the '
right was validly conatituted either becﬁuse thia ‘had been dcne before(
cessation of payments, or because the creditor was unaware of the latter

‘ and it Was not a casa of guarunteeing an earlier debt, 1f. registraﬁion fg
effectad during ‘the’ suspect period 1t can be daclared voidable when more ‘
than fifteen days has elapsed between the conetitution of the secured right
and the request for registration or for prenotation (Vormerkung) The court
' aeised by the liquddator has power to assess the raasons for the creditor's.

“delay, :

T

(3 Théléxercise‘of Paulian sctfoms . .
. The voidability actinns'underfArticle“A are particularly cevere since ﬁhey

make‘itvpodaible to obtain even payments which the ordinary law leaves outside
the scope of the Paulian suit sanctioning‘proven fraud by the ¢¢g¢9;m;,,;v‘

A i 0(0‘6‘,..'0 o
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In none of.thé 5&#-1égia1aﬁionafdaithe apecial provisions’' for bankruptey
plﬂce ahy obstacle in the way of the possibil1ty of bringing the Paulian
action of: ordinary law in the framework of the:bankruptey.: 124 -This last
menns ig even the only one which allows: the upsetting of acts prior to the

‘ Quspcct period and those executed between ratification and cancellation of

a composition, It may also be exercised 1n‘re1at19n‘to acts executed during.
ghe suspect period,‘and even’though‘the(conditions,which it presupposes may
generally bé stricter than those,géverned by Article 4, it could happen that
the two means might ﬁe invoked simultaneously.,The‘Paulian ection can be
brought in bankrubtcy only by the 1iquidator‘as iﬁ the éase of suits to
have special acts declared ﬁoid‘as against thélééﬁeral ﬁo@y of créditors.lzs
However, Article 4 par, F provides the opportunity to apﬁly.the reserv#tian
éontained at letter (1) of Annex IT so as. to take account of a peculiarity of
Dutch law according to which creditors can bring the Paulian action 1n

, conte uing the admisaion oE a claim (Cf, Art. 49 par. 2 F.W. )

VAa for tne rest, and ignoring the question of jurisdiction, (Cf.:Art. 17~3)
the exercise of the Paulian action in bankruptcy is governcd by the rules of
prdinary Law. It is for this reason, therefore, that it did not geem
%csirnble to uniformize its basic rules, which extend beyond the subject of
f“bnnkruptcy, and Article 35(2) refers on this matter to bankruptey law the
jurisdiccion of which is generally admitted.12§: Likewise this law will apply

. ﬁor all points not governad by uniform law.

Set-off in bankruptey proceedings, between two reciprocal obligations arising
under the aegis of two different legislations, poses a p:oblem particularly
difficult to resolve by the application of rules of privateiinﬁerndtional law,
: ;ggcf above p. 58 : X

In French law, since two recent judgments of the Cour de Cassation (Com.

7.6,1967, Bull III p. 224), as in other legal systems, the Paulian suit

in bankruptcy cases 18 an action by the body of creditors which cannet

be exercised by the 1iquidator alone. ‘Before this ruling it was admitted

‘that any creditor ¢ould also act individually, “but then, in this case,
leﬁthe properties recouped benefited the géneral body only,

Cf. Trochu, op, cit,, 167: for Dutch case law, Amsterdam Appeal Couxt
11.6.1954 and Hoge Road 15, 4, 1955 Clunet 1957. p. 478,

.Q'/QOI
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Ta detarmine the 1aw applicable i all che more diff&cult aince it alrendy

settles a diaagreament in case law and legai writing 1n this field, even
vhere there is no bankruptcy.127 Moreover, as internal legislations are in
disagreement on the basic principlea, the adoptmon of a simple rule of )

conflict wuuld inevitably create scandalous inequalitics between cred:tors.lza

'

However, in all the existing legislations, setwoff is always shown as having

a dual role- it is a simplified mode of settlement and a puarantee of payment.

But whereaa‘in France, Belgium and Luxembourg no inferences are dravn from
itp'guarantee‘ﬁunCtion, German, Itallian and Dutch authors, quite to the
cthrary, and without negledting the simplifying or accountancy aspects of
set~off, have highlighted the idea of secured right which it confexs on the
creditor-debtor. These two tendencies iéad to a complete contrast when there
is bankruptey. In the concept of guatantee, set=off is seen as established. .
and developed, 129 while in that of a mode of payment, it is checked by the
deprtvation of the debtor s capacity to adminiater and the rule of equality

“ oo,

of creditors,’

CoT
Thua, in the latter case, from the time of the judgment adjudicating bank-
fuptcy, no set-off whether legal, ‘judicidl or contractual, is admigsible, for.

" the benefit of a person who is both.a creditor and. debtor of the bankrupt,

As debtor he must pay all that he owes‘ as creditor he is subject to the. law
of dividend, As an exception, however, Belgian and, above all, French case .
law admit that set-off may operate after‘bankruptcy ig declared; thht i@ to

say although the conditions as to liquidity and payability of tﬁaﬁgyébdebés‘
do not arise until after bankruptey, wﬁeié‘the'ciaims‘and-the debta‘are in °
the same abqount‘br if the two debts result fxom’the same’cotitract,

3 . i

2*',*;'(}f. the analysis of the doctrine by Trochu, op. e¢it, p. 181, °

1280f Van der Gucht, op. cit. 1964, p. 274} and Coppens "Pour la compensa-~

© tion aprés la faillite" in "Idées nouvellea dans le droit de la faillite}
p. 201 et seq, and Jur, com, belge 1968 II 205, : :

Cf. Secs 54 ét seq, KO and Art. 53 -ét deq. F.W, Italian Law accepted
" compensation in 1542: gee Art, 'S6" ‘bankruiptey Iaw aﬁd'Foschini La compenu
sazione nel fallimento, Morano, 196:. g : N

¥ ! [
TN 4

129

.
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The need ‘for & ‘uniform law was evidéﬁt; But'thé wbrking'out of common laws .-
presuppoees reciproCnl concessions, each country showing some hesitation in -
abandoning solutions which are traditianal for it and which have their own-
justification, Choices had to be made, Although French and Belgian legislations
could, to a great ektent, serve as madeiébin réiétioﬁ to the suspect period:

and measures affécting company ﬂirectéré‘or ﬁanagers they scemed, on the

)

other hand, unacceptable regarding'setwoff

The uniform law, as contained in Article S of Annex 1 represents a compromise

betwecu German, Dutch and Italian law.
e

According to Articlc 5(1) - and this is the real objective of the uniform law -
set-off isg poseible when the conditions for payability or liquidity of the
claims to be set off or of one of them, are not met until after the initiation
of bnnhruptcy. Set»off which arises when bankruptey isg-adjudicated, '
pnrticularly legal set~aff which generally comes into operation automatically,
is not the subject of the text. For set-off to be po$sib1e, claim and debt must
exist in the sama pﬁtate at the 1atest at the time when the bankruptcy is
adjudicated Consequently, setmoff resulting from the aCQuisition of a claim a
or uebt subsequent to the bankruptcy, for example, by inheritance, and a fortiori
for a’ claim arising after bankruptcy, 1s excluded, Paragraph 1 has spelt out,
with concern for clarity, that set-off operated just as much between debts
resulting from the fulfllment of an obligation, as between debts of which ‘

one is not stipulated in the contract but arises from its non-fulfilmant.

‘Let us take ‘one after another the cases where the conditions for payability
‘and liquidity are not met at the time of the bankruptcy.

“There are first of all term claims Following in this matter the 1eg¢1 systcms
‘which allow.set-off in bankruptey, Article 5(2) in a way effects a- forfeiture
jof the term with regard to the creditor, whereas generally, such forfeitura
;operates only in respect of the bankrupt's debts., The evaluation of the claim
sagainst the bankrupt will be made on the day bhnkxuptcy is adjudicated according
‘to the: special rules for this purpose providedvfor by the law of the bankruptey
Af it contains any such (Cf, 565 - KO; Art. 120 and 131 F.W.) and, failing this,
«by transposition of those relating to the liability to demand of the bankrupt's
-immatured debts (CE, Art, 450 Belgian Cqmmercial Code),

[

N
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.5et«0f£ will appiy likewiae to cre&its expressed in’ fereign currency.lzotf

Stipulation in foreign currency is most often only the choice of a unit of
.account leading to payment 1n the currency of the court, the mechanics of
,hwhich are, related to those of an indqx~11nking ‘¢lause, The same solution
- should Iogically prevail when the bankrupt s debt is a debt in kind which
is not evaluated in monny terms (Cf Sécs. 54 - 4°, 69 and 70 KO)

On the other hand che uniform law daea not permit set-off of claims aubject
to a suspensive condition (para. 3) The problem’ ‘hexre is different-from that
v’of term credxts. The credit subject to a suspensive condition does not exist
as 1ong aq this ‘condition has not come about, and the declaration of bank-
v'ruptcy changea nothing in this respect._The Committee considered it |
reaaonabie not to go as far as German and Putch law, which facilltnte set-off
in banbruptry matters often extending even further than the provisions of

131 However, the Federal Republic of Germany, on the basis‘of_the

civil law,
possibility contained in Annex II(h), will beudble, in respect of proceédings
adjudicated on its territory, ﬁo bring set-off into operation when the ‘
condition occurs in the course of theibankruptcy-or even after its élpsure.
On the other hand,'paragfaph 3 does not envisage, the ¢age of a claim sdbject
to a cancellation condition; the set-off will disappear récroacbivelylif the

condition is fulfilled. o EINRTIEH B SIS O

i

1306f the European Convention on commitments in foreign currency ccncluded
in 1967 under the aegis of the Council of Eufrope. Bee -also,  for conversion,
131Art 37(2) of the French law of 1967, ‘
Contrary to Dutch law, German law provides the following system for claims
which have a suspensgive conditions
(a) The creditor whose claim at the time of initiation of che bankruptcy
is subject to a suspensive condition may, with a view to compensating
this claim at the time when the condition is fulfilled, require the
constitution of surety to an amount equal to his own debt (Cf.,Sec.
54 par. 3 KO),
- {b) It is the same when the creditor s claim and that of the bankrupt are
: both accompanied by a suspenaive condition and the bankrupt 8 claim
is the first to mature.
(¢) When the creditor's claim which was accompanied by a ruSpensive
' ~condition falls due forx payment, whereas the bankrupt's claim is not
yet due, thevcredztor may operate a set-off forthwith, There is a
difference of opinion on the question of what rights the creditor
will have after such set-off if the bankrupt's'claim does not mature.

St S iy
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Precautions had to be taken to avoid frauds. As a solution midway between
German and Dutch law (Art. 54 F.W.) set-off will not be allowed in the case
of transfer of a ¢laim or of a debt before declaration of bankruptey but
during the suspect period if the liquidator brings'proafﬁofzthe fact that
the transferce knew of the cessation of payments., Paragraph 4 limits this
exception solely to transfers under a private head;.it'therefore‘does'not

" include devolution by succession and, generally, any transfer of legal :
universality. But' it is expressly aimed at tran&fers of gecurities to .order

 or bearer, since there was no way of baing certain that discounting a bill

of exchange, for example, would everywhere be treated on the same footing

in case law to transfer of claim,

Articles 36 to 39

A. General . . R ;

Apart from the possible applicationm of the suspect period systenm, bankruptcy
can have two effects on contracts and acts executed by the debtor before it
occurs, It can mean either their cancellation (of termination), or a

modification of their effects.

'kIﬂ'ptincipie,_Onlyfcontracﬁs'enterea,into intuitu personae (agency, partner-
ships) are automatically terminated by the fact of bankruptcy, For. other
‘bilateral contracts, the liquidator has very often a right of choosing
whether they be cqntinued or cancelled, If he is in favour of the contxact‘
being carried out, the co~contractihg'parti¢a'become, for the counterpart
‘to be received, creditors of the géneral estate, whereas- if'tha contract
is cancelled the damagea which may be allowed constitute a claim 1n the

general estate.132 . : e,

As it is a matter of ascertalning by whom and undcr what conditions current
contracts may be cancelled or continued, or again whecher clauses providing
for cancellation in the case of bankruptcylnust receive effcct the normal
thing would be to submit this exclusively to the law of the bankruptcy.,
fivThose quostious involve the powers of the bankruptcy authorities, in ; |
particular of the quuidatar, and it will be this same law which will.

'**3?Cf.ithedvery“general provisione of Arts:BS;of the Ftenchflawwdfy19b7.

Compare with Secs 17 et seq.KO and 50 VglO; Av'ts. 72 to, 83. of the Italian
- bankruptey law and 37 et ‘seq.: F.W,, which also coptain pmovisions
specifi& to cartsin cONEXacts, iy Ll Ly e g Ty e

.....
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determine in principle the consequences of maintaining oxr canculling the

contracc (Articla 19(2» 133 . - o ,

This is a quescion of ensuring the equality of creditors in accordance with

the very objuctives of the bankruptey. Strictly in accordance with the
principles, the natinnality and damicile of the parties, the place where the

act waa entered into or executed, the gituation of the property should not be '
of any significancc, just as gne should not have to refer to the law governing
the contract. eince the change effected in the rights of the cOmcontractors
flcws, not from any intrinsic conditions of the contract, but from an extraneous

fart the occurrcnce of the debtor s bankruptcy.?Bk ,

However, for reasons already expresaed the Gommittee was unable to apply
these principles strictly, and had to depart from them for certain contracts
- which, morecover, had the advantage of presenting ob;ective standards of R

v coﬁnvccion which generally make for a concurrence of judicial and legislativa
juriaéiation (Cf, for the exceptions referred to, for the vis attractiva

concursus, at Art. 17(9).

B._Article 36

The application of the law of bankruptcy relating to the éffebts of bankruptey
on a contract of employment has, in principle, been left aside subject to a .
reservation which will be examined later, since the regulations re workérslBs
and their rights in the case of Bankruptcy of the employer (C£. S, 22 X0,
Art. 2119 par, 2C Italian Civil Code and{AxtyzéQyE9Wg) are very different

EAPEN

,-:«" 3

133The law of the bankrupkcy, being undervtood as has been said, to be the

+law of the State where the barkruptcy was inxtiatca, including possibly
~its own system of private international law, may refer back to a law

"other than the internal law of this State, for cxample, to the law which

s governs the partnership contract, ‘since it is for this law only to say
‘whether the bankruptey of a partnerahip or that of a partner involves its

: dissolution, Generally, these two laws .coincide for partnerships with their
_seat within the EEC having regard to the criterion of competence of the,
‘court chosén.

134Cf HR 5.11.1915 N, J. 1916 page 12 Art. 37 (r. W. on the cascellation of'

tbilateral contracts in progress is not applicable in a French banktuptcy
_even 1f the contract was gavcrueo by Dutch law).. :

135The workers concerncd under Art., 36 are those who, being holders of a.

contract to work, to hire out thelr services, or an employment. contract
~are linked to an employer in ‘a relation of lagal aubordination -P~‘.r

irrespective ‘of ‘the nature of the wage and the intervals at.whiqh As

paid out (workers, employees, commercial’ represantatives, etc,) i g

$s0fvo00
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from one Iegialanion to another; for example, in French law, wage~earners
have a "éhper~privi1ege"'applicable in the case of liquidation or legal
settlement which enables them, notwithstanding the existence of any othgr
privileged claim, to receive out of the first funds paid in the unattachable
portion of the amounts due (Art. 50, 51 and 155 of the 1967 law).

In addition, the liquidator must pay them immediately, ag a provision, and
before the amount of the claims guaranteed by the super-privilege has been
established, a sum equal to the unattachable portion of one of the wages .

femaining unpaid. (Art. 51).

Besides, labour legislation concerns the social order of each State too

much for it ‘to be in any way impaircd even in the case of bankruptcy.

It is therefore the 1aw applicable to the Iabour contract, 1n its provisions
relating to bankruptcy (if such exist, and if not, in its provisions of
ordinary law) which will determiﬂe_the effects of the bankruptcy on the

labour contract.

But in one-.case, the Convention gives a more precise indication: if the law
which governs the labour contract accordiné‘ﬁo the system of conflict of laws
of the court iof the bankruptcy is not that of s Contracting State, the law

of this court, that is to,say'the"law of, the.bankruptcey, will'apply{ This
solution follows directly from the combined provisions of Articles 36 and 19(2)

and is based on the consideration that the -law of 2 non-member State cannot,

" be considered as being a matter of public policy when it is evoked outside .

the territory of that State,

Aparﬁ from this case, it will therefore bé che private internacional 1aw of

the court which will determine ‘the law governing the labour contract. Pend1ng

Community harmanization, which is in progress, of the rules of substantive "
““law or of conflict as a consequence of thé free movement of wofkérs‘in_tﬁe

-~ BEEC, we will confine durselves to indiéating:ﬁére that we find in general

recourse to the principle of autonomy or, failing this, a fairly clear N
preference for the 1aw 0f the place where the work is carried out in

‘relation to that of the place where the contract was concluded, i.e. to R

" the ‘law of ‘the place of hifing, which recovers'competence: only if the work

‘l./"‘
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has to be done in unspaciﬁied placea or, 1f the main placa of performance -
136

cgnnot be ascertained from the contract, ‘
Bat the freedom of wage~earfiers ‘and freedom of ‘establishment and SQrViceé
diready have répercussiohs on the labour contract, both in pfobablé '
developments of intérnal law in the EEC Member States and on the outlook

for the private international law of these States. For workers who are to
sign on with an employer in another EEC State and for those whosc employer,
whilst having his centre in one State also has an establishment in another,
Article 7 of Council Regulation N° 1612/68 of 15.10.19568 establishes a
preaumptioq in favour of application of the law of the' country where the
work is done. These workers enjoy thefsame‘protectidn and the same treatment

a; nationals in respect of all conditions of employment and work.

Ci Artiele 37 o

B§ derngaéiaﬁhfrb;w%ﬁé ia@ of tﬁé béﬁkruptcy; the Committee has attached

the effects of bankruptcy of a lessce or lessor of leascs for real property
nﬁd rents to'the lex rel sitaéla? or more precisely to the bankruptcy “
aproviaLona of this law (Cf. the detailed pravisions of 19 to 21 KO nnd Ar;.

39 P, Rural leases and leases of buildinga rented for commercial or
profepaionul use or for dwellings are too ‘slosely linked to land law in
‘Hcert vin ¢ountries for it to be ‘opportune to appiy a law other than that
goverting the situation of real estate.’ In this matter, as in 1abour contracta,
legislative policy has beéen to' grant apocial protection to lessors and tenants
by provisions of public policy which are often very complex and litigations
concerning which are heard in special courts, | “

136

"C€; Batif££ol, op. cit, N° 608; Simon~Depitre, "Droit du travail et conflits

~ de lois".to the 2nd. Internation&l Congress. on Labour Law RCDIP 1958, p.285

* and the reports of the First European Colloquxum on Labour Law held in Nice

. 4n’'May 1964§ in Bull, Ass. Juristes Europ. N° 19«20, p, 33 et seq. According
. to Luxembourg case law (Cass, Tuxio2.7,1959, Pas, ‘Lux, t., XVII, p. 443), "

¢ when workers are employed on:the- tarritory of the Grand Duchy the law of

. that'country ‘applies imperatively. . :

'137Cf to the same effect the Auetrio»German Convention of 1966, Art. 1& and
. draft The. Hague, Lonventicn;qf 1925, Arc. 6(2)9 Travers, op. cit, N“ 11,352,

%
> R 5]
< ' 2
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Here.vtangible or intangible property subject to entry or registration is
treated on the same footing as real property, thus ensuring the unity of

its Iognl status.

But if entry ox registering has been effected in é ﬂonnmembér State, the
law of the bankruptey will again také over as for other leasings of
movables, This solution, already included in the previous article and in
Articles 37 and 38, is explained here by the fact that, in the absence of
a convention, the bankruptey Iebislation of a nonwmember State cannot be
applied by reason of its territorial natures the Convention therefore
provides for such o case by a rule whidh allows the law of a Contracting
State to be applied constantly to the repvxcussioms of the bankruptcy on B

existing legal 31tuations‘138

As, in this respect, movables and 1mm0vab1es are not govermed by the same
systrm, a question may arise as €o the catcgoxy into’ which these properties !
‘may fall., In mést "legislations, there is now hardly any dispute, ‘since the i
studies of Kahn'and Bartin, ‘that a c¢onflict’ of category 1’ in principle ;
solved by referénce to the lex fori when thé category ‘déeidés which law T
shall bé appkiéaﬁléf”So;’af'fiiséEéigﬁt,rﬁhe‘categorizing’of property =~ :
according td’tﬁé’1&x'aitae‘fdﬁnd'ithftidie"37(45‘is”surpfiging,wéven'f
though certain precedents can be adduced’ in support of it, In reality, the
solution ‘chosen does not really constitute au Qxception to the genaral e
prinéiple recslled above if it is remembéred that 1itigations relatln& B
to real propcrty leases in general (Art. L& = 1° ‘of the General Convention .
of 27.9.1968) and to the effects of the bankruptcy on these contracts |
(Arts, 17 - 9° of the present Convention) are of the exclusxve competence a
of the courts of the Coﬁtractlng State where the property is situated ‘
This being so, the rule could not fail to be extended equally tQ movables

in order to ‘avold conflicts of category (Cf, also Art. 27 of the Convention).

1: ‘ :
v 38For a solution of the same order and for the same reasons, see draft.
‘Austio-German Convention of’ 27.1.1938, Art, 12, ' ‘ SRR

1
398e¢ Batiffol, op. cit, N°'292 et Seq. and, recently, Seine 12,1, 1966
RCDIP 1967, p. 20, note by Loussouarn, RN

See in particular Lerebours-Pigeonniere, Précis de DIP, 6th ed, N° 256.
(criticized by Loussouarn in the 8th editfon of this Précis and in L
the abovementioned note) and above all Art, '12(1) of the annéx to ‘the’ f;
Benelux Treaty of 1969 introducing a uniform 1aw concerﬁiug DIP (RCDI?
1968 'p: 812 and Chronicle by Winte¥, ibid. p. 593)

v\o«
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] .

We may add, to dispel any ambiguiny;ytﬁAC'che object‘of the rule contained
in para. 4 is limited to the provisions of Art, 37 of the Convention. “In
other worda, it can be applied to ascertain the movable or immovable nature
of a property, only as regards the effects of the bankruptey on a hiring

contract.

D. Article 38 governs only the effects of the bankruptey on a écnﬁraCt of
sale; for the rest, this contract remains subject to the law normally

applicable to it.

Guarantees given to an unpaid seller are necessarily different when the ,
transfer of ownership between seller and purchaser is governed differently
in the Common Market countries, and when some of these guarantees follow

the rules relating to transfer of ownership or are based on ;hese.lal

"In'the consensualist Belgian, French, Italian and Luxembourg legal systems,
the ﬁﬁrthasef“ﬁeéaméé in principle the owher: by consent alone (solo consensu)
evéh*béfofé?hefislput'in'éffective“pcssessioﬁ of the'thing sold, while in
Germany, whére the law in this matter has remained’ closer to Roman concepts,
it is necessary, according'to See.. 929 clanse’ 1:B.G.B. (Civili Codé), that.
the purchaser of movables has been put ihto possession. of these!and that:.
the two parties have agreed.to the transfer of ownership. In certain
cireumstances,’ there may be no handing over of the object or an arrangement
may take the place of this, ‘As far as transfer of ownership of real property
is concerned, it is necessary; in compliance with Article B?B(l)uéna “
Articlé 925(1) BGB; that seller and purchaser have agreed to the ﬁransfer '
of ‘'ovmership and that the change in the legal position of the property - |
should be entered in the. Lands Register, The contract of sale of itself
only gives rise to a right having the character of an obligation, Real .
delivery'of the object is also necessary in Dutch law (Articles 639, 667 et
seq. B.W.). £ |

The effects of the bankruptcy of one of the parties to a contract of sale

can therefore only be governed in a different manner in the 1awa of these

& B . - I - . g
K . : x

countries. L s B

141Cf’ The comparative study by M, Van der Gucht, Droits de 1'acheteur ou du
" vendeur en cas deé falllite'de 1'un d'eux, face aux droits des créanciers
“du failli (Rights of’ puréhaber or seller in the:event of the bankruptey
of one of them, in'face of the rights of’ the creditors of: the bankrupt)

-J: - Com. Brux, 1965, p. 213 et seq. G

...,"'
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These éystems'aré'dtiil oppoé@d in their geﬂeialfmpprdadh, since the laws
of.tﬁe fbrﬁer'élearly limit the unpaid seller'é'prerogatives in the case "
of the purchaser's bénkfuptcy, whereas German and Dutch laws place him in
a rmuch more favourﬁblé situation., These differences are mainly apparent in
rclation to: o ‘ R
- Conditions for exercising a right of recovery (Verfolgungsrecht und
reclamerecht).laz - . o ‘
- The invoking against the genéral body of creditors of the clauses dealing
with reservation of ownership dealt with at Article 39. |
= The privilege of a seller of movables not paid for, noh-existent in.
German and Italian law (save for a seller of machines whose .price is.
mére than 30 000 1lire), and which, in the . event of the purchaser's
bankruptey, continues to exist in Dutch law if the object is still in.
the purchaser ] poasession, buc not under French (Art 60 bankruptcy .
’ lnw), Belgian ox Luxembourg law (Article 546 of the Commercial Code, save-
for an cxceptional pruvision in favour of suppliers of materinl for '

prnfesqional gquipm@ng)

This rapid examination givos rise to. scvwral conclusxons*~

The first is that the difficulties mentionedl adee will continue to exist as
long as the unification or harmonization of the law.of sale has not been .
achieved. The Hague Convention of 1.7.1964 (LUVI); which the six countries
are preparing to ratify, ﬁaéfhbvgreat effect. on the‘mattér we. are considéring.
It is limited to an 1nternational sale of corporeal movablc objects,'
Furthermore, and above all,, the LUVI does nmt in prxnciple govern the transfer
- of. ownership.laB It is certain that unlficatlon of law must one day be
achieved between countries which have endeavour@d to set up an economic .
union, in an area where security of the main commerci@. transactions - aud
sales -~ is at stake, Unification was conce1Vﬁble in a bankruptcy Convention
only in regard to the effects of the bankruptcy on the contract (Cf Art. 38).

142 , .
‘ Cf. See 40 KO, Art, 546, 556,¢t seq, Belgian Commercial Code, 59 et seq.
of the 1967 French law, 75 of the Italian bankruptcy law and 230-32 of
the Dutch Commercial Code. See also Trochu, op. cit p. 176 et seq.

w 1“3Cf A. Tunc, commentary on Art° 8, p. 17. ", .

.\.0,3'1,0{.00.
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. : L
Tha ahoice af the Iaw applicable had to abey two imperatives: to maintain

so far as possible the equality of creditors and to ensure the aecurity
‘of commorcial relacionships. To rofer to the law of bankruptcy, would have
created insecurity. The law of the contract, difficult to determine, and
which would have varied accofding to the court, did‘notnoffer much more

gecurity and led to dispﬁrity of treatment for comparable situationg;

The Committee was therefore led to provide (Art. 38) for the'appliéation of
the law of the centre of administrdtion for sale contracts concludéd with
this centre and thé law of the place of ‘establishment for contracts = -
concluded with tﬁmwdifferent'establishments}‘However, this was only to the
extent that the centreand the establishments are situated on-the territory
of arConttaccing'ﬁtata.;QéVOthérwise, the effects of the bankruptey will be

govérned by,tﬁe.law of the bahkruptcy.

' JThis nolution has several advantagea. In the first place, each comcontractor

will know' in advance whlch law will be applicable 4n the’ case of bankruptcy
of one of them, It is the only equitable aolution vhen it is a question of
the bankruptey :of 4: business - having its centre of administration outside the
'f:EEC but establinhments in more than one of the EEC.countries and when the
,court which is seiaed £irsn will have 3urLsdiction.' C Ly |

“'In the second. place, it ‘avoids inequalities, ‘since the same treatment will
be applied to- those who have ‘dealt with the contre of "administration and
those who have dealt-with a particular establishmant

':Finally, this ldw 'will also Ver often be the law applicable simultaneously
to the contract and the bnnkruptcy, thus estdblishing a solid body of

legislntive competence, However, this could not be the case in the event of
4tranafer of the centre of adminiatration or establiohment after the contract
has | bean conﬂludoﬂz the 1aw of rhe Launtry of the former centre or v

iestabllshment with which it was made will continue to govern.the contract,

_Applicacion of the law of the place of establishment raises the prior ‘

' queation as to what is an eatablishment in the meaning of Article 38, This
may woll not Have the ‘same meaﬁing ag in Arcicle 4, where it serves to .
escablish the court having jurisdiccion. The determining ‘factor here is

" ‘the "power of the establishment to enter into commitments with third parties";

‘léﬁThis golution reflects the concepts of the doctrine which choses under
different heads the simultaneous competence of the lex loci contractus and
of the lex forl, or even of the latter with that of the domicile of the
seller (Trochu, op. cit. p., 177-79). ; coslons
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~ the establighment in the meaning of Article 38, could be ﬂcfined as ‘the
emanation of a cowpdny inatnlieﬁ abroad and having a péraon in a?reSponsible
position to conclude, in the normal process of bu31ness, contracts of the-

kind ‘evoked and binding on the company.145

Article 38 expressly pldces on the same £aotimg as sales, for its own
application as well as that of ArLicle 39, salca on delivery or sales of ‘
things to be manufactured when the party undertaking to make dcllvnry has

to furnish the bull of the raw materials necassaty for manufactura. Thls
solution, which is taken word for word from Article 6 of LUVI (see also

frt, 1(3) of The H@gué Convention of 15.4,1958 on the law applicable to the
transfer of ownership), avoids the difficulties of analysing the legal

nature of certain contracts Séoméxact by ‘an uﬂdétihking;TWerﬁiieferungsvertrag),
and must be capable of being extended td'all-éaﬂtracts incorpordting the
egssential elements of aale‘qr which are midway between the;gale and the . ..

undertaking, such.as trade or supply contracts, BRI

E. Article 39 S A R

It is with regard to the efficacy of thg clauses of reservation of ownership
up to final payment of the price, included in, gale contracts, . thaﬁ bankruptcy
legislations are in radical opposition to each other, In France,. Belgium. and
Luxpmbouxg, ‘such’ clauaes, lawful- in th@mqvlvpa, nr@, mccording to preswnt case
lnw, void as against thu general body of cradmtora by raason of the principle
of appalont ability to pny. Befotm peeognizing these clausvs, Italy demands a
wrltten statement bearing a dtfinite date. Iﬁ Germany and the Nethvr?ap@s,

rOSLrvation of ownership may be invoked nyainst the. hankruptcy.}éﬁ_

aqcbmpare"this with the provisions of Art. 21 of the Trench Décrée"of‘23.3,1967
telatving ©o the Trade Register ",,. permanent establishments 'where commercial
acts are performed as well as to factories, branches ‘or ageveies ‘under the
manapement of a duly appointed employee or proxy" and the definition given
by Jaeger-Weber (commentary on KO, 8th Ed, see 71 note 2(a)) "a business
egtablishment i8 a centre of accivity thaving the authority to. conclude
directly and antonomouvsly contracts and not a centre of activity serving
only as intermediary for concluding contracts, even if it has the tiLle of
peneral agency, and’ even lesﬂ a tochnical enterprise 1o matter how
14 important it may be",
See on this subject the reports presented at the IVth-Jean: Pabin legal
. seminar "Idées nouvelles dans le droit de la falllite", Brussels, 1969 =
See also Waelbroeck, "Le transfert de propriété dans la vente d'objets
mobiliers corporels en droit comparé"; Unidroit study om hire~purchase and
time~-payment sales of corporeal movable objects in the member countries of .
the Council of Europe, p. 51 et seq., particularly p. 86 et seq.

2
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The considerable development of himc»pnymant or hire-purchage gales, where
, these clauses ~are most usual, as well as the economic advantages which

ccrtain 1e?islations attach to the full pffectivenasa of reservation of -

w )
©ownership in the event ofvbaﬂkruptcy,léz made it necessary that bankruptey

rules on this point be unified, the olutiona of the conflict of laws being
insufficient. Moreover, what law should hava becn chosen in this Convention?

The law of the bankruptcy? the law of the cantract? or the 1ex rel sitac?

Case law temains uncertain on this point.148

The representatives of the councrias where reservation of ownership is the
most usual form of guarantee and which base their credit system largely on
it, considered the French Bekgian and Luxembourg solutions completely.

_ unaccvptable The protagonists of these solutions were unable to adduce

dvcisive arguments, any more than for . setnoff 149,.,Q.

This belng 80, the Committee décided to work  out, on the ‘basis of an
intermediary legislation i.e;'Itaiian'léw;lsotﬁé uniform law includeéd in

Article 39 of the Convention and 6 of Annex 1. S AT S

:Bofoto examining the scheme of these Articles. lt 18 as wcll to' spell out

‘.very precisely. theix import and’ Timits,-
Cf J. qutin, "Lcs conséquences évanomiquea de la réserve de propriété"
“in "Les idées nouv@lles dans le droit de la faillite", P. 333 et seq., )

"laacf ‘for the léx rel sitae, Req. 19. 3, 1872 PP, 74 I 465 and OLG Hamburg

. 2.6,1965, Rabels-Zeitschrift fur aus ldndisches und internationales
Privatrecht 1968 p. 535; for. the lex concursus Trib, com., Brussels ... .

© 27.10,1958 j. Com, Brussels 1959, p. 81 and Trib, com, Seine 9,11, 1964, .

J, Agréés 1965, 15. The Hague Convention of 15.4.1958 on ‘the law '
applicable to transfer of ownership (which has only been siguned by two -
countries) provides for application of the internal law of the country '
whcrc the objecte sold are situated at the time of:'the firat claim.or
,reference to court concerning these objects, : :

149

147

Cf. No¥l and ‘Lemontey, "Apercgus sur ‘le projet de Conventjon européenne
- ‘relative 3 la faillite, aux concordats et aux procidures analogues"
Rev. trim. Dt, Europ. 1968, P. 715~17 and Rev, Synd. 1969, p. 121 8.

130 Cf Art 1524 Civil Pode and 76 bankruptay 1aa, Also De Semo, Diritto
’ fallimentare, 3rd ed, N°, 3)&, Ferrara, Il ﬁallimento, 2nd ed, 11966,
p. 310 and Mignoli, "La vendita con reserva di proprieta nel fallimento"
;Rev. dirit, civ. 1962 I, 32 8. IR . ;
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First of all we must ramambar that tha Cmmmittee dit not have in view _
unxfying the provi@imns of ﬂationsl Inws on the condlgionq nercsuaay for
the validity of 2 clause %e erving ownershlp, but cnly unifylug ban\ruptcy
"1n?ﬂ 80 that a resprvatlon of cwn(rnhlp valid accordinh to thc 1ad which
{ povetns the contract of sale might be xnvoked 1n Lankruptcy matters. TWO

cond;tionﬁ thercfore bave to be met nne aftar the oth&r'

-~ The contract of sale must be,valiﬁland fulfil the requirements. of the.
law goverging its.fqrmatimn,lﬁl Thus the impevative provisions of -
certain .legal systems iﬂ,thgﬁmattera of &ale’by iﬂstalments‘o:_hir@a,
purchase are fully safeguarded (see the German law 0f11615?1894“fw
Abzahlungsgesetz- and the Belgian law of O July 1957 Art. 4), |

- The conditions as to form set out in Article 39(1) must have been
fulfilled if the clauses of reservation of ownership,'féferred to in

. the text are to be recognized,

The authors of the Convention, although aware of the economic usefulness

of such clausea, nevertheless wanted to be cautxoua. The uniform low

relates only to "simple" reservations (ein{ache Eigentumsvorbehalte), that
is to say those which concern the iject sold and which guatantee only

' paym;n: of the pricc, to the exclusion of other typcs of clauses knowa
particularly to German law-clauses p*orlding ior "orolonged" (vcxlﬁngerte
Eigentumsvorbehalte) or "transferred” reservntion (weitergeleitete
Elgentumsvorbohalte) which can be apn119d in the case of a transformation of
the objoct or its resale or guardnt@e claima other than the price, 153

The va11dity of such clauaes against the generai body of credxtors will

dopend on the law of the bankruptcey (Articlv 30(1) first clause)

'151Howcver, matters could be differént‘if the German law is applicable,

for the "Einigung" which constitutes the agreement for the transfer of
‘owncrship 18 o contract independent of the sales contract (Kaufvertrag)
and, this being so, it is possible that the "Eznigung" may be valid
déSp te the irregularity of the causal title, :

152
Cf. Secs. 946 et seq, BGB; Stumpf "L'expérience allemande de la- ruserve

de propriété" in "Idées nouvelles dans le droit de la faillite” p, 287
et seq.

o-v/ibo
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wﬁe £1¥ot paragreph ‘of Article'30 ‘envisdgss the bankruptey of ‘the
pﬁréhaset.”?he“f&ﬁé“of the bankruptdy ‘to which reference is made ds ‘laws - -
applicable will’ hencuforth have ‘a minimﬂm céntent, Reservation of owncrship
proved by a. 5imp1c ‘writteén document before delivery of the-object must be '
reccgnized 48 being valid ‘as against the general body of ‘eréditors. It will
therefore most frequently be ‘confained in the contract of sale itdelf, it
being understood that "simple document" means not only the contractual act .
but even any. exchanpe of,correspondan¢;~sﬁch,qs a certificate, confirmation
and acceptance.of the order, which can be verbal, pre forma, invoice, .
telegram, telex; This clause must theref@re'be;cleatly worded and,gannqt

be stipulated at the time of delivery of the object,

The text does ﬁot,‘deevéf, céntainrthe condition required by Italian la&
that the writtén documént should bear a definite ddte prior ‘to the initiation
of the bankruptey (Article 1542 and 2074 of the Civil Code) as this condition
hardly corresponds to commercial practice. It is simply recalled that the
liquidator is free to prove by any means the erroneous or fraudulent

character of the document or itas date,

Ner did the Committee bvlieve that it should take up the idea w attrastive
in principle « of making the validxty of clauses of reservation of ownership
as against the general body. of credxtors dependent on their publication.
Providing for effective publication wou]d have been no easy matter: where:
would it have had to be done? At the place of the centre of administration
no doubt, but what if only establishments exist witliin the EEC? And as”
publication would have to have been prior to déliVery to play its part
fully, it would have resulted not only in expense but in delays difficult

to accept in the world of business. Once reservations of ownersghip are
fully accepred and become currenf prnctice, it will be necessary to presume
that holding merchandise and materials can in it enlf no lenger be con,idered
by anybody as a guarantee of solvoncy.wContracting atﬂtes wuicn already .
recognize rcservafi01s of ownbrship in bankruptcias havc not no»ed the -
disadvantages feared in ccrtain circeles. and are opposed to the cr auxon’

of new formalities,

léétiéie 6 of Annex 1 reproduces the essential provisions of Aiticle 73(2)
of the Italian bankruptcy law, In the case of sale with reeervation of
ownership, bankruptcy of the seller subsaquent to delivery does not entitle
the liquidator to elect to discontinue the contract as in :he case of

.‘./0..
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bankruptey of the purchaser, The purchaser could therefore continue his

payments and acquire éwm&rshi@ of the property at the end of the agraed period,

Section VI = Preferentinl claims and secured rights

Articles 40 to 46 relate to the re&aubtubla problem of sécured rights and
preferences from the angle of a single European bankruptcy. As already pointed
out in the introductory part, the basic principle wh&éh the Coﬁmittaé chose
in the matter, is that of territoriality. It ia camiaxﬂly a breach in the

principle of unity of the Bbankruptey,

" This being so, before explaining the machinery provided ﬁo'3¢6id;ka§’fax as
possible in this respect, the par&itibn&hg?dff of the different blocks of

assets thus constituted, we must filvst consider the reasons for the choice made.

1. Deﬁérhination of the law appliadblé _ ’

In theory, the legal ovr aﬁnvﬂntiona15%é@urﬁd rights claimed by certain
creditors can be governed in the event of bankruptey not by one but by three
laws: the law which governs the obligation, the lex rei sitae and, finally,

the law of the bankruptcey,

Legal authorities arve, however, divided on the prinacy to be accorded to one
or other of these laws, Case law on the question of general preferémcéﬂ is
almost non-existent, The systems proposed by the suthors or contained in

international conventions provide for the application either:

= of the priunciple of territoriality (lex rvei sitae) 154 or
~ of the law of the bankruptcy and of the law where the property is situated
simultaneously,lss but this last law would not be intended to engender or

not to engender preferences, or

- of the law of the bankruptey. in respect of preferences. relating to movables
‘ 156

and of the law of situation in respect of those relating to immovables,™  ox

1 o - s ) oo , . (R . .: .:' :
SBCf. De Boeck, "Les conflits de lois en fatidre de droits réels dans le cas

de faillite", Rev, DIP 1913, p. 301; Travers, op. cit. N° 11, &25,~Ponaard
op. cit, N° &7 Trmghu, op. eit,,pw 684 et weq. : .

54 ' | ‘490 ar
Despagnet, Prée, de DIP Sth ed, N° 434, Code’ Bustamente, Art 420' and
Ph, Kleintjes, "Het Enilliaﬁemant in hat intcrnaticnal PriVatrecht",Leyden
18%0

Rolin, op. cit, p, 100 et gmq., Trav@ra, mp. cit. N° 11 &34

156na Boeck, op. c¢it. p, 303, ‘Benelux Treaty of 24 Nov. 1961 Art. 25, which
"'also makes a distinction between special preferences in respect of movable
property (law of the bankruptcy) and in respect of other real secured
rights (law of the situation), PV P

AR
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- of the léw'gbvétﬁing ﬁhe debt.fcr general pfaferencea.and of the law of
situation of the“proﬁerty given in guarantee for the special préferences.157.
This gystem is only imﬂyinable between countries whose laws on general
preferences tally to a large cxtent, which 1s not the case at present for

' the six Common Market countriea, or, finally, ,
- of the' Iaw of tha bankruptcy for general preferences and of the law of the
o situation of the secured property for special prercrences, this distinction

bexng the one mamc generally applied or advocated 158

Iniview of the multiplicity of the solutiona and the difficuluies in this-
"matter, the Commiasion asked Mr Sauveplanne, Professor in the University of
Utracht, for a study. After a very complete analysis of ‘the laws of the
member countries of the Common Market, Mr. Sauveplanne camg out for the
tak1ng into consideration of the distinction of principle betwecn special
prgferences and general prefereuces.159 For the first he advocated, subject
to a few exceftions; the application of the law of the situation of the
prcperties on which they bore, and where incorporal property was concerned
application of the law governing the claim; for the second - including'
fiscal and anp prefcrencea - hc proposed the law of the country where the
'bankruptcy is declared the aame lawa should govern the division between
croditors according to the nature of theix preference. Finally, the priority
as between general preferences and special preferences on a particular
ptopprty should be governed by the law of the place where the property is
situated or by that of the debt when the object of the preference is

‘w\

incorporeal property.

qun though all the delegations first expressed definite reservations as to
the solution put. forward by Professor Sauveplanme for general preferences, =
it“was unanimously considered that fiscal preferences should remain -

157Drnft Austrio—German Convention of 27 Janunry 1938 Art. 14 and 15..‘,5”
lsebraft The Hague Convcntion of 1925*1928 Art.‘lo Frnnkenstexn ‘Code
Art, 783 and seq.; Jitta, "Codification ‘of international bankruptey law"
“The Hague 1893; Meili, Manual of international bankruptcy law, Zurich.
11509; Diend, quoted by Rolin, op.’ eit, P 101, Batiffol, op. cit. Noa
513 and 542; PL.de Vries, "The extra-ﬁerritoriality of bankruptcy in,.
international private law, Amsterdam 1926, o

159Document of the EEC Commisaion N‘ 8838/IV/63.‘W ‘Ef‘ .‘,.‘, ot
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territarial and that it was im&ﬂvi&a&lm, given the disparity of legislations,

‘to sutmiu te the low of th@ bankruptey the prefatewc@s of the cmployocs

ben{fitiﬂg from different statuto 3. The Working anty‘neverghblebs studied

this matter in great detall, This ngmination sha#ed that 1f the application

of the law of the bankruptey were adopt@é for general preferences and for

distribution between the creditors holding such prefevences, the Ccnveﬂtiqn

would have to provide a body of extremely complex provisions involvingv

difficult choices, a&cording to all the possible cambinations,,partiqularly

to solve the following prgblﬂmsﬁ | o

« the case of a preference on immovables ac¢01ding ta the law oﬁ the bank—
ruptey, whereas the law of situation vegards it mcrely as based on a
movable, or vice versa; ‘

=~ the problem of classifying gpenersl yref&femﬁ&& when some are governed by
local law (fiscal preferences) and others by the law of the bankruptcy
(other general preferences); : K

- the pfoblem of classifying general preferences (governed by the law of -

the bankruptey) and special prefereiices {governed by the léw bf’aituétiéﬁ).

The Conmittee rmpidly came to the cnmclu shon Lhmt in this matter no ‘
solution pravided by thp conflict of laws was fully aatisiauﬁary and that
the only way of really g@ttliﬂb the problem would bo by unification of the
law of securﬁd riyhts.léﬂ But the framing of 2 uniform 1aw mf this nnture,
apart from the fact thét it went well bcynnd the Committcc 8 terms of

tefer&nce, would have involvwg quita unaccaptable oalaysn

The Committee therefore concentrated on finding the least imperfect and
least complex solutions possible, and thus gave de facto sanction to the.
statu quo of the national systems of law by deciding te 3u&mit éil

R B
i ! s

. ot

1601& should be pointcd out that th@ Commissian of th@ Lurnpuan Cnmmunxties
hag Just set up a corking party to study the uniform¢zation of the
arrangements governing conflicts of lows, essentially in the fields of

the law of obligations and of real and personnl secured righta (Bulletin

of the Furopean Communities, June 1969, p, 37), . . - °

Q.&/&..
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secured rights to the law of the eftuation or localization of thenﬁﬁopeity.lél

To do this the principle of unity of bankruptcy was to some exﬁent'déﬁarted
'from by ‘the establishment of as many "submunita" of assets and debts as

" there were Contracting States on whose tcrrltory cmlsted property to he v
realized, It must be pointed out here that it is after rcali?ation that

" the liquidator, under the control of the court of the bankruptcy, will _
proceed'to establist these aub~units’purely on a bookbkéeping;basis. Fairiy
'detailed rulés for dividing the property then became indispensable to take
into:account the fact that a ¢laim could be secured in several countries

“for unequal amounts or by rights differing in nature and raok,

II. The operation and organization of the principle of territorality

{lex rei sitae).

Articie 40 v e
This Article governs the "international recognition" of guneral prcferences

, which do unt concern any definite object but encumber a certain number of

: goods which may be situated on the territory of several States and which

make up ‘the ‘debtor's estate considered as a whole and constitute a common
surety for ‘creditors, Basing itself simnltaneously on the unity of the
debtor's estate, the universality of thc bankruptcy and the analysis of
the very concept of general preferenco, Article 40 confers on foreign claima

1n respecc of propexty situated in each Contractlng State, the game preference

¥

61Ecanomic and professional circles have most usually taken tho szme view
in their opinion (Chamber of Commerce and Industry of Paris, Association
of Registrars of the French Commercial Courts) or advocated, as an
exception to the law of bankruptcy, the application of the law of the.
branch office dealt with (European Insurances Committee, Banking RS

- Federation of EEC), Others,. such .as the Standing Conference of 'EEC
Chambers of Commerce, propose- applying the solutions of Article 25 of
the Benelux Convention, The Sandeérs draft'of statutes fox' European'’

- limited .companies also' provides ﬁor the exclusive applicatxon of the law
of situation (Article IXiw 3 «.5), ¢ -+ 1. .

Oil/‘,..
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o 162
as thgt attached by the law of ench of these States, to analogous claims,

But this principlv caula not be genﬁral* rather dmcs cvexythirg depeﬂd on
the aim and social funckimn of the gc&cral prefércnce. Article 40 therefore
chooses it only for civil and cammeraial clnims, to the L&clusxon of those
mentioned. at Article 42, Belgian workers could, therefore, for exmmple, -
claim apainst property situsted in France, the general preferences of
‘Frﬁmeh'wage»earncrs according to the order laid down by French law, in

, e g : 163
Germany the general prefelences of German law,'etc.e.‘

The Committec has neither p@ﬁlil?d what mmgt be understood by ”civil and
commercial matters’, nor gettled Lhe probiem of qualifi&ation by ‘ ’
determining the law aﬂcefding to which the cﬁmtont Qf this emprebsian must

be assessed. In this respect it conforms to the method adop&pd in exxstlng .
conventions, and especially in the General Convention of 27 September 1568. 164
The cppoSiﬂioﬁ between Articles 40 and 42 nevertheless allows of the
conclusion that it is not the category of the creditor that must be taken’
into congideration but the nature of the claim invoked, Claims in private
law come vrder Article 40, whereas those in public law, spart from fiscal
and social security claims, are coVereé by Axticle 4Z, Thete is no doubt,
therefore; that a claim arising, for eﬁampla, from a works or supply

contract entered into by the State or a local authority acting as a private
~person and not with ﬁhq,prerog&tiyegypﬁ publiie powers’ga‘a_civil or commercial

¢laim within the meaning of Article 40,

1 . e P R ‘*‘
620f. Patarin, Dalloz de Droit internatiomal, ¥° Prefersnces, N° 31 and

Hoge Raad 15.6.1917, W.J. 1917, p. 812, where it has been admitted that,
~ in a Dutch bankruptcy, a foreign creditor could exercise a preference

under Dutch law, even though this preference had not been provided for

by the foreign law governing the claim, It was a matter in this case

of a special preference and the Hage Raad applied the law of the

bankruptcy and that of the situation to the propcrty.

163
Cf. for Belgium, Art, 20, & of the 1851 mortgage lnw, for Traﬂce,

Art. 47(a) and 47(b) of Book T of the Labour Code and Art, 2101, 4 and -
2104, 2 of the Civil Code amended by the law of 27.11,1968; for the
Federal Republic, Sec. 61, 1 KO; for Italy Art, 2778, 14 of the Civil
Code; for the Netherlands, Art, 1195, 4 BUW,

164, .. .
Cf. Jenard, Report, p. 13,

0../"‘
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Article 41, after having. determined tha law nppliaabie to the saCisfactlon v
of general preferences,vlays dowmn rules for division and envisages the

- different: hypnthctical situations which can arise,

According to the first paragraph of Articia 41 it is the law of the
Cantracting Stiates where, on the date of the initiation of the bankruptey
fsuﬁj;ct to what will be said in Article 46), the property is situated or
the élaims are 16catdd;‘which must govern the general preferences
encumbering them, It is-thergfc:esneggsna;y_to apﬁly the bankruptey
provisions o6f the lex rei sitaebtc daéevmine, nbﬁ oﬁly the cqvegory'into

‘which these preferences fall, but also the ewLent of the secured claima as

" ‘to-amount awd time, and also their moveble or immovable basis.

Article 41 says nothing on thelsubject of the location of claims 6r the
situation'of'ﬁropcrty which may be moved, These problems will be broached
'{ﬁ Artible’hS, which contains some ruleg on this subject.lﬁowever,
Aftiéie 6i:éﬁvisageﬁ the case where the liquidator could qomé into

‘ posﬁéééi&ﬁ of property situated on the territory of a non-Contracting States
ﬁhis property‘br‘thc’net proceeds of iﬁs realization,vié}“have tétbe
included in the "sub-unit of assets" in the country where the bankruptcy
was initiated. o , : | el Ly,

Paragraphs 2 to & of.Article 41 goncern'the modes of distribution, with é
view to the satisfaction of preferential claims, of the monies resulting
from fhe realization of propertles which are situated in two or more

countries and from as many "sub-units" of assets.

(1) The normal case of a claim secured by a general preference in different

[

"fub«unitq" of assets. ;.

The rulo contained at pawagraph 2 is that such a claim must be satisfied

from each of the subeunits, not in equal parts, but in nroportional shares
)

varying with the sum remaining 1n each pf the sub-unita and not’ the entire

assets to ba raalized

, e . PR
o . . : . . .. e
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It is obvious that the proportional rule cannot be applied fully unless

the assets of the whole of the sub-units concerned are sufficient for the

complete satisfaction of the preference claim. If this is not che case,

the sums

available are to be used for thv (partlﬂl} ﬂatisfaction cf the

claim and nothing will remain for crecx@or of a lower rank It goes

without saying that the creditor cen claim in @ach

smount of his debt

Let us take a concrete example,

gsecored

by it -

\

Suppose that a claim of 1000 francsg is

preferential on property in France (suﬁ»unit A) and in the Netherlands

gub-unit only up tc the

(sub-unit B)¢ the realization of property in Frﬂnce yields 500, whereas the

pxnccads of the property situvated in the Netherlands are 2000 iranca.

‘The dividend will be made as follows:

Assets available for
this debt anuording

”"ta its ‘vank -

Sub-tnit A

Sub-unit B .

.. in.the re,l.ﬁt‘lpnﬁh?‘:?,...,. e 5

of

[ TR
i

- Proportional division

1,000 x 1 = 200 F
o 200F

A b A s A flon AV et e N
T3

500 F

2,000 F

- 1,000 x 4 = 80O F

T This example.can be generallized by the fallowing formula:

Let M be the amount of the claim, R the dxstribution of this praferential

claim on property situated im three countries, and A, B and C the respective

sub~gnits of assets available in the three countries A, B and C,

A
R = Mx
- A% B4

A Mx%x B

c 7 A+B+C

o v ! o 'sz.../‘.p
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v,

(2) The case of a claim securﬁd by a g(ﬂ@tﬂl profcrence in different sub=

units for different amounts.’

| This case, envisaged at puragraph 3, differs from the preceding one iun that
one and thﬂ same claim is here preferred for different amounts according to
the countries Tﬁe rule of paragraph 2 will be applied and will give rise
to as many successiVe divigions as ave necessary wholly to satisfy the
preferred part of the debt, within the limits of the assets st111 avallable

in each sub»unit afcer ‘each oivivion.

Let us Lake as an example confining od*seives to three countries, the
general preference of vage-earners whxch is not, governed in the,.same way in
the different EEC countries. On the assumption that a wage c¢laim of 7,200 F,
at the rate of 300 F per month, would enjoy preference for three months in
France. (A), six months in Belgium (B) and a'yaar‘in Italy (C), the successive
diViSlona to achieve payment of the preferred part of the claim (1 year =

3, 600 F) would be the following:

A ? B c -\éA‘ ?otai

-Asgets available : : E
for this claim 7,000 | 1,000 2,000 = 10,000
~Preferred ‘¢laim 900 41,8001 3600 37600
-1st Division(D1) 336GOX7IOOOMZ,520 - 3,600x1, 000 3,600%2,000
‘ ‘ 10,000 10,000 . 10,000
nL 0 g ge0 o ;200 = 108"
since the claim : E
is only prefermd §
for this amount §
i oinA Z
There remains to be recovered 16 B + C 3,600 « 1,980 = 1,620
-New assct (6,100) ‘ . 640 1,280 = 1,920
~2nd Division(D2) JR— 1 1,620%640 | 1,620x1,280 !
oo o ETU1,0200 T 1,920
D2 mee 10 w0 1 1,080 = 1,620
D1 + D2 900 . | +(360+540) | +(720+1,080= 3,600
o <
~New asseta
‘available for ‘ ‘
other claims 6,100 R 100 + 200 = 6,400
...,".
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{3) The case of different claims 8&cu¢ﬁd‘bv‘g&n@ral preferences not of

the same rank,

If we exclude the general preferences referred.to at Article 42, which have
only a territorial ‘basis, and the different general preferehces of c¢ivil
1ife, which are of little importance and will be 'ravely exercised, the
principal conflict envisaged in Article 41(4) will hardly apply to anything
but a conflict between the preference enjoyed by legal costs and that of
wage-carnersg., The rule chosen here amount 8 ﬁo‘saying‘that each sub-unit will
contribute to satisfyiug, as a matter of priari;y,lgﬁg_qlaim which is

secured on the subeunit concerned by the preference of the higheat ranlk,

The following example can be suggested. Suppose two sub~units in countries -
A and B claims, x = 10 and y = 600 are prefervred in the two countries but
with inverse rank in each of them, and there are four other claimss |

a= 200, b =50, ¢ = 50 and d = 100 which are not secured by preference

&xcept:in‘écuutry A but rank before claim y, Division will be as followss

?:Eﬁbéunit A‘ @ Subeunit B

% ranks before a + b + ¢ + d, .y rapks before x
which are before y. : X Con

Availability 1,000 Availability . 400
To satisfy claim x.,, 10 ‘Partial satisfaction ,
To satisfy claims of claim“y ; R
a+b+c+d 400

410 410
Balance available - 590
Satisfaction of
the remainder of - S B L ,
¢laim y - 200 ' Balance " 0

' 4 :The vesidue of ¢laim y, i.e, 200

! New balance availsble | h 390. ;, will be borne by sub-unit A,

OAIO/OCO
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This example: brings out ‘the fact: that: it may appear not very falr to. pay

the whole of a privileged claim from one sub-unit only, thus, perhaps
COmpletely'axghausting its assets, while a certain balance will be  available
" in another.- Any other solution, especially that of adding‘up;thg amount of
the‘diffcrent'clgims before distributing in proportion tofthe assét§ available
An the different syb-units, could not §e chosen,.ﬁince,it_vppld,have resulted

in a change in the very rarnk aflthg_pxéferencea.

However imperfect it may be, the rile chosen is the only one which is
logical fn view of the present state of disparity se regards preference
and which is suéc@ptibib of improving the present situation, since it will
allow the satisfaction of preferred claims out of assets situated in other

countries. even if they must be classified there .according to their rank,

Article 42

) "deparus from the rules contained in Articles 40 and 41 in regard to fiscal
and social security preferences and, broaaly, in rcgard to all general ‘
knprefcrences secu;ing claims other than civil or commercial, that 1s to say
claims in public law. By the very reason of théir social function, these
must remain subject, without restriction, to the prineciple 6f,terr1toria11ty,
 without it being possible to $¢éept7them in countries other than the one

where the claim orlgxnated or where the encumbered property is situated,

Yor figscal prcfercnces on the same footing as which other debts in public

law can be treated, there was hardly any ques;ion of fxnding another
solution, since fiscal law, expressing gp‘aapédézof State sovereignity, is
territorial in its very essence andfin-its scope, Law-makers ha&e,never
taken into consideration property situated outside the national territory,

~ One delcpation aid indved propose the choice, following the example of
~cortain bilateral conventions of administrative assigtance in fiscal matters,
of the "assimilation" system under which the tax administration of the State
vitere the bankruptey was adjudicated would act in the common interest of

the tax authorities of the other States, who woul?l consequently have
preferences of the same rank as that of the fiséal administration of the. oo

tq-/o-n
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country where bankruptey wasg inltdiated, But, to bm'applicable, this system
presupposes the pogsibility of establishing tobles of ccﬁcardan;e for all
the taxes of the Contracting States enjoving a preference, which will be
the task of other EEC working parties, Moreover, such a solution would
constitute an important de facto extension of the general preferences of

the tax administration.

The preferrved fiscal claims xeferred to in Article 42 are not only thc
of States but also those of 100&1 autharities, such as provxnges,
départements, communes‘..,irr9$pmcﬁive of the nature of these claims, be

they direct or indirect taxes.

The proferences possessed by the different soefal gecurity organizations

anﬂ institutions, understood in the wide sens e, for recovery of different
contributions (social insurance, family allowances, industrial accidents)
should be treated as fiscal preferences, since social security contributions
can in. fact be handled on the same footing as tax payments., A epecial mention
was nevertheless required by reason of the fact that, in certain countries,
iike France, socinl security contributions are connected with the business’
activities of the debtor and haVe a commercial character. The territorial
solution of Article 42 must, however, not impair the application of
Article 51 of Council Regulation N°. 3. on the social security‘of'migraﬁt
workers, undexr which "the wecovery of the subscriptions due to an
institution of one of the Member States can be effected on the Fcrrito;y

pf another Member State accpxﬁing to the adminiétrative procedure and Wi?h
guarantees and p;eferenccs“aﬁp}icab}c,to the recovery of the subscriptions
due to a corresponding institutiaﬂ of this latter State, The application

of thig decision will bc the aubjﬁct of bilateral agreementz which may alao

conccrn judicial proceedings for rpccvery“

61./00'
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Although, thﬁrefgra, Article 42 in no way changes the actual gitqa;;Qm |
in_iutarnqtingal‘law as regaxds fiscal and social security pfeferen§é, 1f
does introduce a dofinite innovation by authorizing revenue énd saciéli
security authorities to prove abroad, as aimpleucontract creditors, for

the unsatisfied portion of their claimsﬂlﬁs The procedur@ for admission
will be that of the law of the bénkrupﬁcy, it being remembered, however,
that disputes relating to such claims will continue to be of'thefcompetﬁnce
of the courts of the State under whose suthority these administrations and

bodies £all (Article 17 (8) of the Convention).

Article 43

The 1awa of the gig_cauntries provide for special preferences-raffecting
either certain movables, carporeallbr‘tncoréoroal or certain immovables,
In five of the six legal gystems, these preferences are distinct fwom

- pledge and wmortgage, even if,particularly in ?rench law, the 1aw of pledge
confers a special preference on a movable (Cf, Art. 88 of the 1967 French
,1aw) By contréaﬁ in German law, iheée preférences, undersécod as leg;i

. rights of pledge and retention, permit the creditor to obtain a "separate
settlement” (abgesonderte Befriediﬂn&g - Cf Secs, 47 et aeq. KO) which
withdraws from the bankruptcy the abjects affected by such rights. The ‘
creditor can therefore pay himself from, the price cf the object and he is

bound to remit only the surplus to ‘the liquidator.

Ty

Furthormore, in certain lega] syatmma the ﬁpecially preferred. creditora
'Vmurt prove their claims at the bahkruptcy, certain creditors are, howcver,

iempowvrod to sell the object and recover thair claimzs from the proceeds,

IAccording to the system recbmmendud‘by the majority of authors and adopted,
moreover, in the maﬁoriﬁy of treaties, préferences and, in a general way,
every special secured right, whether in movables or immovables, are subject
to the law of their situation at the date of the opening of the bankruptcy
(subject, as with Article 41, to what will be said at Article 45). The
‘Convention does not distinguish any further in this respect between legal

secured right and contractual secured right smongst which are found transfers

163 his marks a progress, for it has been judged that the revenue claim of

a foreign State could not even be proved, Marseilles Commercial Court,
4 June 1962, Rev. Trim., Dr, com. 1963, p. 661,

0'*/0“
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of ownership on a trust basis known to German (Sicherungsibereignung) and

Dutch law {(Eigendomsoverdract tot znkerheid)vlﬁﬁ

Special preferences present @ number of problems such as the increase,
decreasse or loss of preference in the event of removal of the encumbered
propmrty,167 These questions have very great importance for the security

of transactions, but they concern movables conflicts in preference matters as
a whole and could therefore vot be poverned by a convention relating to
bankruptey, where they do not solely arise, It will be for the law of
gituation on the date of initiatinnlgf éhé bankfuptcy to_provide'an answer

3

to these questions,

A dermgation from the law of situvation is usually made in relation to

ships, boats, aircraft, ete. It is the law of the fiag and, ﬁhere necessary,
of the country of inscription or repistration waich is applied. In view of
“the mobility of these means of transport, it is necessary to choose a

"home port" ensuring the uniiy of the system of veal rights affecting them,

It must be recalled here thnt real rights relating to means of locamntion
arve already the subject of an agrecd international system the application
of which will ovcntually have to be combinnd with that of the present ‘

Convention, We rpfer toe

.

166Tranﬂ£ﬁrs of ownership as surety for a debt are current practice in

financing operations in Germany and the Neétherlands, where established
possession is valid against third parties and enables purchaopr

creditors to escape the law of bankruptey (C£, sec. 43 KO). ConVura&ly,
French case law congiders that an agreement, where it provides, for the
benefit of the creditor, a teservation of ownership in a pledge securing
a loan, contains a "wommission” pact forbidden by French law which is
alone applicable to real rights over movable property situated in France,
even if this agreement had been concluded in the Federal Republic between
two German companies (Caas‘ civ, 8,7,1969, J.C.P, 70 II 16, 182).

1
67Cf Trochu, op. cit, p. 196,

‘noii.--



- The Brussels Convention of 10 April 1926 on the unification-of certain
rules in matters of maritime preferﬁnce and mortgages, This Convention is .
to be progresaivaly replaced by the cgnventicn opened for signature at
Brussels on 27 May 1967 for Statea which would becomc parties to the

latter, 168

- The Geneva Convention of 19 June 1948 concerning the international

recognition of rights to alrcraft.

- Protocol N° 1 relating to real ¥ights to internal waterways vésséla;
nnnexed to the Geneva Convention of 25 January 1965 concerning the

registration of these vessels.

For Contracting States parties to these conventions the law of the country
of situation will be not only the internal law of these States, but also

the rules of these conventions incorporated in their legal system,

The right of retention in bankruptey is found in all legislations. But
while Belgian and French lawe-makers, for example, have regulated the
exercise of thig fight in the same restrictive manner, German law has a
more  extensive concept of it aﬁd\authbrizes its 1mp1eﬁentatio§ in.a great
number of hypothetiéél'éasesclﬁg The majority of authors express themselves
in favour of the lex rei sitae because a right of retention #hich can be
pleaded by the person holding it presents the features of a preference on
éhe object and this is generally governed by the law of the place where the

lattér is situated, 170 .Article 43(3) has taken over this concept. -

Article L4 .
determincs the law applicable for classifying secured rights among themselves
irreupective of thcir nature. Taking into account the principle of

territoriality adopted’by ‘Articles 41 and 43, this game érinciplé‘should

168The same day a conventidn dealing with the registration of rights relating

to ships bullding was also opened for signature.

Cf, Art. 570 Belgian Commercial Code and Art. 63 of the 1967 French lew;
49 KXo,

Cf. Diena cited by Rolin op. cit. p. 121, who shares this opinion;
cf, for the contrary view Trochu, op. cit, P 180, who recommends the
lex loci contractus,

169

170
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logically fix the rank of general preferences and other secured rights in

each subeunit of assets,

It may be stated as a peneral yule that special preferences on movables take
precedence over generdl preferences. Certain general preferences, however,

preponderate ovef special preferences,

‘Article 45 ,
Under the head of general provisions relating tc all sccured rights,

Article 45 specifies that the movable property, corporeal and incorporeal
~already referred to in Article 37(2) concarning tha effects of the banhruptcy
on hiring contracts in regard to this property, 1s deemed for the purposee
of the preceding provisions, to be on the territory of che country of
reglstration or inscription. This concerns{meansuoprgansport such as ships,
'boats, alrerafts overland motor vehicles, for which the rule of Article 45
supplements the provisions of Article 43(2) but also rights of industrial

ownership (invention patents, drawinga and models, trade marks, etc, ) as

[ I R

well as cinematographic f£ilms,
Outside the case of registered movables, the:Convention, which uses
uniformly at Articles 41 and 43 the expression "law of the Contracting
State where the property was situated",'does not contain any provision as
to the localization of claims and negotiable securities, After having
feviewed the various possible solutions (application of the law of the
bankruptey or of that governing the contract), the Committee notéd that
this problem was not proper to bankruptcey and called for an overall
solution, It consequently decided to leave it to the private gnterhational

leéw of each Contracting State,

Articlec 46

This article deals with the particular hypothesis, already enviaaged at .
Article 4, E of Annex I on the suspect period, of bankruptcy being
adjudicated although other proceedings had been initially opened. In this

QQ'/I.!
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casé,Jthe sub-units of assets are crystallized on che'day the last
pfoceedings, that is to say the bankruptey (stricto sensu), or any 5thex
'p%aceedings involving cessation of the q¢btor'slpower to deal with his
property and leading to the realization of this properéy;”begin. The

Committee did mot wish, when the debtor 53& not been deprived 6f“ﬁis power,

to impose the recomstitution of the sub-units ss of the day when the 1n1ﬁ1a1v
proceedings were opened, since such a provision would have involvoc experts’

y f@ea and litigations which it was better to avold, The retroactivity of the

' starting point of the auvpec& pvriod provideo for in this case at Article 4 E
of Annex I, seemed to can&titute 4 rule sufficient to punish any possible

trauda by the debtor.

Section VII~ Effects of the bankruptcy on the deltor's person

The effects of bankruptcy on the debtor's person, varying from one lcgislation
to another, can be of two sorts: bankruptcy generally. gives riae, for the
future, to a nunber of disabilities, disqualifications and restrictions of
rights with regard to the bankrupt. Bankruptecy proceedings may also involve
measures restricting the indiviﬁual freedom of the debtor. We will examine
these two types of effects in succession, ‘ |

LS
PR

Article 47

(1)'Taking dipabilities, disqualifications and rest:;ccions of rights first,

several distinctions must be made:

« Bankruptcy of physical persons may mean that they are prohibited from
directing, mhnaging ox administering‘a‘commercial enterprise in individual
or company form or from practising certain professions as well aé suffering
disqualifications and testricﬁimns of rights of a political or civil nature,
The laws of the six States are far from being identical on this paintz in
Holland for example, disqualificutiona automatically cease when the
bankruptcy ig terminntnd and diachargad bankrupta are not prohibited from
carrying on trade. In ¥rance and Italy, where the laws are vcry strict as
regards disqualifications and restrictions of rights, judgments pronouncing

lQD/‘QO
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bankruptey, realization of property, judieisl administration or personal

171
bankruptey are entered on the personal record of convictions. 7

- Directors or managérb of companies adjudicated bankrupt may incur special
restrictions ‘of rights and disqualifications such as that of administring
or manaping any'commercial éﬁt&rpriﬁ&.l?z But these sanctions are unkncwn
to German and Duteh law, and Italian law recopnizes a limited sanction qﬁly,
such as dismissal of the director or manager (Art. 146 bankruptey. law and
2393 Civil Code), so that, savevfor;French'law,.coﬂpany directors and

managers seem to be better treated in this respect than physical persons.

The divergences between national concepts in thié whole field and, above
all, the present lack of adequate and effective inquiry procedures, which
would result from the generalization of entry on the record of convictidns
or from the establishment, at European level, of a personal record for
businessmen, discountensnced the inclusion in the Coﬁventibn of a rule
whereby an adjudiéation of bankruptey in one of the Contracting States,
pursuant to the Convention, would automatically entail in other States the
disqualifications provided by the law of these States as though the
adjudicatioﬁ had been made there. Already, Community directives on matters
of freedom of establishment and provision of services, which encountered
these some difficulties; confine themselves, if the legislation’of the host
country requires that the beneficiary had not been declared bankrupt, to
demanding merely an affidavit by the pafty concerned when in the State of
origin or provenance, proof that he was never adjudicasted bankrupt cannot’ be
given by production of an extract ffom his record of convictions or of a

gimilar document eatablished by s judicial ox a&ministratiﬁe authority.

’

1 , .
711t shouvld be remembered that, according to the French terminology of the

1967 law, "renlizqtlon of property" is the new name for the wmeasures
affecting a person's estate, whereas "personal bankruptcy" now denotes
the wnolp‘body of civil sanctions (disquaiificatimns and restrictions of
rights) in principle independent of any measure affecting the estate,
which affect either compulsorily or facultatively the physical peraons
names at Art. 104 of the law, '

Cf. for the French law, Art. 10 of the decree law of 8.8.1935 amd, in a
more general way, Art. 54, 114, 150 and 260 of the amended law of
24.7.1966 on commercial companies, these latter referring batk to,
Art, 105 et seq. of the 1967 law, o

Y

172
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Thus Article 47 1eaves it to each natiaﬂal 1«w to determine whether and

how far bankrupﬁcy judgmpnts pronounred in other States entail disabxlitiee.
disqualifications and rastrictiona of righta which resuit £rom bankruptcles
pronounced in the territory of ecach State. It thus would not in any case be
pnssible to attribute to foteign judgmenta gxcater effects’ than to national

3uugments,l73 BT B Y

2
3

(2) The laws of the £ive Mcmbor States also provide that the bankrupt can
be imprison@d and be forbiddon to move without authorization to aﬂother -
placa during thv course of the proceﬁdings. Unanimlty was not arrived ac

on the laying»ﬁawn in khe Convwntion of a system of mutual aid between
courts which would allow of effect being given in States other than the one
" where the bankruptcy began to measures decreed by the bankruptey court,
.either to order the bankrupt not to leave a given place of residence, or
evein to arrest him and return him to the country of the bankr&ptéy(174 '

The objection was made in particular, that extradition was possible dniywiﬁ
criminal cases. Moreover, the question is closely linked with the o
-repression of infringements committed in bankruptcies, Contracting States 50
desiring have always the possibility of concluding en agreement Between’
themselves in this regard. According to Articles 50 and 54, the rules
relating to the rccognition and enforcement of decisions will therefdre
apply to coercive decisions in regard to paraons (see also the commentary

on Artlcle 61 and 62),

'173Thue, in French 1szw, Art. 7 of a deareemlaw of 8.8.1935 and Art., 3 of

the law of 30.8.1947 dealing with the reorganizgtion of the commercial
and industrial profcusions, couched in identical terms, already provide
that "in the event of a condemmation pronounced by a foreign court
which has become "res judicata" for an infringement constituting, according
to French law, one of the crimes or misdemeanours specified (respectively
at Art. 6 and L of the decree and the law) the court of swmary jurisdiction
of the domicile of the individual in question shall declare, on the request
of the Public Prosecutor's department, after noting the regularity and
Iegbllty of the, condemnation, the person concerned having been duly
gummmoned to a henxing in chambers, that the application of the said
prohibition (against his right of directing, ndrministering, managing
in any way either a public company or a public limitod company or from
taking up directly ox by proxy, on his own account or for a thiro party,
commercial or incustrial profession) is called for,
This declaration applies to an undischarged bankrupt whose bankruptcy has
been adjudicated by a foreign court when the declaratory judgment has been

., pronounced enforceable in France.

: The request for exequatur may be made, fer this purpose, only to the civil
174600t of the bankrupt's domicile by the Public ?toaecutor's office,

see next page. . Y S
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Section VIIY *vgpﬂﬂiﬂl provisiong for certaln procecdings other than ﬁnnk~

yu}tc

Axvicle 48 -

constitutes one ¢f the instances when Article 1(2) of the Convention is
applied, where its adaptation to procecdings other than bankruptey ﬁtiicto
sensu was necessary, This article confines to the territory of the State
wvhere one of these proceedings hmd,baﬁn initiated, the possibility of
invoking against preferred Qrcdit@ta”axﬁanégoh@ of time-limits or

cancellations of debts pranted the debtor.

The reaéona for this are as follows: in Gexman, Belgian and Dutch law, the
"Wergleichaverfahren", the "cmnamrdaﬁ-juhiaiaire“ and the Féurséﬁnc& vaﬁ
betaling”, as well as wovatoriums allowed to the debtor, camnot be pleaded
against preferred creditovrs, who vetaln thelyr right of individual

proceedings, It is vot the same in French and Ttaliasn law:

- In the French law of judicial administration (Article 69 and 71 of the

1967 law) preferred creditors, who in any case {(even whenvprwperﬁyfis
realized) must prove and have verified their claims (Article 40 uf‘thé
1967 law), are requested to maké known within a period of three mﬂnthgm‘
whether they agree, in the event of the proposed scheme of composition
being ratified, to accord the debtor periods for payment or csncellation
and, 1f so, which, They are bound by the payment periods or remissions to
which they have corgented if the composition is ratified. But they can ‘
refuse auy remission or extension of time for payment if the composition

" remaiiis completely void against them., Only if they fail to reply, are they
subject to the adjourmments and periods fixzed by the composition, although
retaining the benefit of their sgecured rights, Hawévet, vage-earnersg cannot

"be subjected to any remissions or any extensions beyond two years,

In the case of a "preventive composition" a judgment which pronounces a
provisional stay of proceedings suspends all individual préceedingé by any
of the creditors, including the Public Tre@aury (Article 16 of the Ordineance
of 23.9.1967) with the sole exception, in principle, af‘wage«earners‘ ‘

(Article 27(2)). On the other hand, no’vemission is imposed,

Cf. Art., 467 and 482 Belgian Commercial Code; Sec, 101 KO; Art, 49
Italian bankruptey law, 87 and 91 Dutch F,W. French law no longer has
such provisions, cnedees

174
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q'u In the Ttalian law of "Ccﬁcnwdntm pfvvantxvm" the latter is valid aa

againat preferred creditors in so far as th@ extension of time for payment
is concerned, but it must be possible to satisfy preferred creditors fully

£or the prevantiva composition to be authmrizﬁd.

- The recognition, in States other than &hnt whpre the proceedings prwvanting‘

ban ruptcy have bren opened, of the validity as against preferrau creditors
of” extengions of time and remissions of debts. having given rige to the most
bxprvas reservations by delegations of . mountrics whose law does not
rvcopnize this validity, it was necessary to do some viclenco to the
principle of universality in/;Qig respect., Moreover, it was pointed out,
any other rule would have run cnunter to the provisions included in regard

to suspension of procedurca er enforaemenﬁ (Article 22)and of preferances.

Thare is thug no derogation in Article 48 from the prxnciple of the
universality of the preventive proceedings unless this principle has the
~effect of limiting the rights of preferred creditors,

CHAPTER VI « RECOGNITION AND ENFORCEMENT - - K

ﬁecause of the tasic principles of unity aﬁd universality of the bankruptcy
and of the very strict rules of direct ‘legal jurisdiction laid down by the
Conventiou, the latter, at Title V, was able to facilitate to the maximum
the recognition and enforcement of judgmcntﬁ. ‘This was a necessity, for, _
;n.order to be fully Lffectivg, the bankruptey must be not only recognized
?ut also executed very rapidi} in every place where the debtor has property

and creditors.

We have already pointed out in the intvoductory part cﬁé Yeasons fofﬂthe
@hoices made by the Committee and wh&ch need merely to be recalled heres |
. gutomatic recognition of 511 judgments coming within the scope of the

4 Qonvention, reduction to a2 minimum of the number of grounds which can be
g=;§1eaded against the recognitién and exccution of these judgments;‘abolition
or simplification, according to the case of the mechanisme of enfortement

which will b common to che six conntries.

ruoolco-
o .




~ 133 = 16, 775/X1V/70-E

By wvirtue of Article 4%, which is vio more than a repetition of Arvticle 25
of the General Convention, r@ﬂognitian and execution apply ﬁo any judgment
irrespective of how it is called, They apply to enforcement orders
(Vollstreckungsbefehl issued by a clerk of court, see 699 ZFPO) and to
decisions on the amount of costs of the proceedings (Kostenfestseciungau
beschluss des Urkundsbeamten, see 104 ZPO) which, in the Federal Republic

of Germony are decigions made by the clerk or the Rechtspflegergl?s

Section I - Recognition

Article 50

chapnition has the effect of conferring on iudgments the authority Wbiﬂh
they enjoy in the Contracting State vhere they were handed down. The
Convention accords immediate vrecognition to all decisions coming within

. the application of the Convention even if they are the subject of some
mode of appéal. As a general rule judgments in bankruptey matters dr
analogous proceedings are either enforceable by provision or cannot be -

appealed from.

Axticle 50, copying the correspmnding drafting of Article 26 of theGeneral
" Convention, lays down the principle of automatic recognitiﬁn' thia takes
place without recourse to any prior proceedings being necessary.
Recogmition is thgrefore automatic and does not requive a court dccision in
the State called upon to enabie the quuidator or the beneiiciary of the
deciaro. wo avall hlmsalf of it with any interested party, as if ik were
a jud . wiven in that State, This provision implies, as for the General
Convention, the abandomment of the legal prescriptions which in certain
" covgtries like Ttaly subject the recognition of a foreign judgment to a
special procedure (dichiarazione di efficacia). The system adopted is
therefore the reverse of that included in numerocus coﬁventinné by which
foreign decisions have the authority of res judicata only if they fulfil

- a certain number of conditions which, moreover, are often the same, for

1750f. also Art. 18(2) of The }Zague Convention of I 3, 195& com«_rnmg

civil procedure, S

l‘a‘l".
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granting enforcement by means of éxequatpx..Only'the voidability proceedings
referred to in Articles 55 and 63 may stand in the way of recognition,

Because of the néw‘mechaniéﬁafchué‘iﬂaﬁitdted, there was- no need to -
_‘incorporate the proviaiona ‘of paragrapha 2 and 37of Article 26 of the -
General Convention, the aim” of which is 'to-have found, either under-the main

head or 1ncidenta11y, that the foreigh decision must be recognized. :

Thug, by virtue of Article SO the following eapecially will be recognizcd
subject as of right to the prcvi&ionﬂ relating to advnrtiscment' the
condition of bankruptcy, the ceaaation of the debtor's power go deal with

- his propeféy, the suspension of indiVidualaSuita'and enforcement procedures
and the status of the liquidator, We have alresady pointed out the progress

1epresented by the Convention in these mactars.

-1

The following will likewisa be recognized under the terms of Article 50(2)'

~ Set offs ratified by a court followiug proceedings ather than banyruptcy
in the strict sensej o .

- Settlemants before 2 judge which it wga considered necessary to mention
for the same reasons as in the General Ccnvencion (cf. the Jenard report,
page 118 commentary on Art. 51); v

- Enforceable titles to claima allocated to creditors who were admitted
Hbun not paid by the close of the proceadinga and Who therefore recover the
- right to institute their own proceediugs (Sec. 164:K0 and Sec. 85 Vglo'
Art. 159 and 196 F.W.; Att. 90, 91(2) of :he French Law and S0 of. the

French decree of 1967). e

It goer without saying, o8 recalled v Guvigle 50, that recognition as of
right in all the “ontracting States may not be accorded, under this

Convention to decisions:

- which éo.ﬁof'Comé”ﬁithin the scope of tne Convertion, such as those

handed dewm in actions not mentioard tf A=ticle 17, those rendered in suits

not affected by the suspension of individual‘ﬁroceedings in conformity with

the provisions of Article 21, or further ﬂecisiona concerning. the individual

[

liberty of the debtor; ‘ " L R I;b

W, .
(o . Ju.,ooo
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« for which the Convention provides that they shall produce only effects
Limited territwriallv; Such are thakcéaés referred to at Articles 9(2)
(rnon-traders and smali enterprenrurs) 60 (a bankruptcy which is purelyA
territorial in the event of voidabilmty) and 11(2) of the Protocol '
{enterprises treated on the same footing as insurance enterprises and

mentioned under the national he&dings of this urticle)

Articles 51 to 53
Articles 51 and 52 seek to ascertain which of two or more judgments

rendered should be recognized and congequently enforced.

Theae’tw@’articles correﬂpoﬁd more especially to the two hypotheses dealt
with rﬁspmctivély at pkrngfaphg 1 and 2 §f Article 15 concerning positive
conflicts of jurisdiction; according to the case, a judpment given on a
preferable basis of jurisdiction (centre = establishment, establishment -
national jurisdiction) or if the different judgments are rendered on the same
basis of jurisdiction (centre - centre, establishment « establishment) the A
one given first, whatever be its tenor, will alone be recognized. In this
iast‘hypmthﬂsis,-the second paragraph of Article 52 provides a rulé'of qrder
whep, peradventure, the decisions have been given on the same day. This rule
1s modelled on Dutch law (Article 2(5) FW). True, it is arbitrary, but the
Committee did not £ind a better one, since reference could not be made in
chooging between the decisions, either to the date on which they became res
judicata because of the provisional enforcement a6 of right which attaches to
judgments initiating bankruptcy or to that of the ﬁetitioﬂ{(benause of the

fact that the Court may take up the matter ex officio).

The wording of Articles 51 and 52 is sufficiently wide to embrace all cases
of conflicts of decisions, Where two or more decisions have been handed
down, only the one arrived at under the rules of the Convention must be

recognized, S | | S

l'.'t/l'.
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In this way, fnr @xamplvz

~ when the bankﬂuptcy of ome af the same debtor is first adjudicated in ‘

Germany, tb% cnuntry where one of h19 establishments is aituated chen inj

Belgium, the country of hia centwe of admlniatration, the Belgian judgmant: -
will be Lhe only one recmgnized if the mechanisms of Articie 15 (1 or 16}

have not been observed (Articles 3, 15(1) and 51);

- when the debtor has transferred his centre from Holland (Maasstricht) to.
France (Lille) and the Maastricht Court, seised within the 6-month period
provided for at Article 6(1), refuses to adjudicate bankruptey or merely
pronounces "surséance van betaling", whereas the Lille Cour:, gselsed within
the same time-limit, decrees realization of the property two days later,
the Moastricht decision alome will be recognized (Articles 6, 15(2) and
52(1)). If by chance the two judgments are pronounced on the same day,
preference will be given to the judgment of the Lille‘Couié evgn:though in
Dutch Lille is called Rijsesel (Art, 52(2)); ) - .

- Leﬁ‘un suppose now that the realization of assets is prpnqunced¢against

a partnership having its centre of administration in France and against a.

partner having his personal centre of administration in Germany (Art, 3 and
10), and that this partner some days later secks, on his own behalf, the =
opening of a Vergleichsverfahren (the opposite hypothesis to that providpd
for at Article 13(2)). Properly speaking, this is not a question of the

o egqual or unequal ranks of jurisdiction of the French or German courts,

Nevertheless, so far as the German partner is concerned, only the French
Judgment will be recognized (¢0mb1nation of Articles 51 and 52) because

the French Court had jurisdlction with regard to tbis partner (Article 10)
and pronounced judgment first (cambination of Articles 13 a contrario and
52)., 1f, converaely,.thn Vergleichsvarfahren of the partner had preceded

the French decision éoncerning the pattnarahip, the only decision recognized
regarding him will be the German judgment for reasons of the same order
(Articles 3, 13 and 52),

,,,,,,,

.‘.,l‘.
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The recognition machinery instituted by Avticles 51 and 52, ge well as
that for enforcement, has éherefgra the consequence that when, by virtue
of the Convention, a bankruptey juﬁgmeﬁt produces its effects in the
different Contracting 5#&?@@,1@£'re¢ogniﬁion and enforcement may not be
impeded, even by invoking public policy, because of the existence of a
national decision which has also adjudicated bankruptey. Similarly, a
national decision eannmé ﬁﬁmdhcé effects when a foreign decision exists

which is preferable to it under the Conv&ntiéﬂ.l?ﬁ

In this case, as in every other Whétﬁiaiﬂﬁﬂfliﬂt of decisions exists, the
problem arises ag to the prcceaure for the annulment or declaring void of
g8 decision which may have become res judicata, but which must not be
recognized and produce effects even in the couﬁtry where it was haonded
down, The solution of this problem is a matter for internal 1égi$1ations

as Article 33 limite itself to notimg the inefficacity of the decision.

By analogy with the solution provided by internal iagal systems in the
event of amendment or retraction of a bankruptey decision, Article 53
specifies that acts executed by the liquidator inzpursuanee of an
unrecognized decision, remain valid, . .. |

‘Section II - Enforcement of bankruptey judgments

s

é;ticleiéi

o
For the decigions mentioned at Article 54, the enforcement machinery
included,in the Convention deviates greatly from thnt'of the Genérél

Convention, which only partially influenced the Committee at Section IV.
Whereas the General Convention, although providing in principle for
recognition as of right of decisions in its fiald”of application, does
subject the enforcement of such'deci&ibga'tbianlexeéﬁatur procedure =
ﬁrue, a véiy simple one (Art, 31 et seq. ) & Art. .54 provides that

recognition, which need not be noted, entails enforcement as of right.

176

Subject, however,lﬁa whaﬁvwill be seid in the commentary on Art, 73
in relation to international eéngagements concluded with non~-Member
States before the entry into force .of this Convention,

G
o 0-0/.0.
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The following decisions enjoy the benfit of this rules

- those praﬁcuncing bankruptey or any.equivalentfmaasure;

- those relating to the course of the procéedings, to the exclusion of
those affecting the individual liberty of the"debtor (ct. aboﬁe,, :
commentary on Art. 19 and 47);

- those ratifying compositions or settlements which take place in !

proceedings to which the Conveuntion refers,

Section IIT « Proceedings to contest the bankruptey

Articles 55 and 56

An action to contest bankruptey differs radically from an exequatur action.177

The party who seeks exequatur veguests authority to enforce in the State
called upon a declsion given in Another State. On the other‘hand, the action
to contest im a request not "to enforee” but "to refrain from enforcing",

In other words, the aim of an action to contest the bankruptcy is that the
bankruptey judgment shall cease to be recognized and to pquQég‘;taweffeqyé

as of right in anoﬁher qutracting‘ﬁtatehcﬁr;, 59(4)). The essentipl.resﬁlt

of this difference is that the initiatiya:fof bringing an,action.tchha;lenge :
the bankruptey is with the person who wishes to oppose recogniﬁion and
enforcement, whereas, 1f it is a matter of exequatur, it will be for the
liquidator to act, ' '

The Committee expressly wished that this procedure should remain exceptional.
To achieve this, it confined the action of contestation solely to dccisions
opening bankruptcy or other analogous,procaadin&q{andlreduced ;Q,thegminimpm

the circumstances in which this action might be initiﬁtgd.

(1) Limitation of decisions which may be declared void:

An action to contest bankrupt¢y ia admissibia only in regard to decisiona
pronouncing banbruptcy or ancther analogaus measure, to the exclusion of
the othor dec131ons referrpd to at Article 54 These last mentioned may

only be challenged, for the purpose of stopping their effects; by

'reaortinp tu modea of appeal available 1n the cOuntry where'chey 'were ..

handed down. The Committee cid nct consider 1t wnuld be justified in allowing
action to contest in respect of them unless it also effects the declaration
of bankruptcy itself from which these decisions flaw directly.

177

Cf. Weser J, Com, Belgium, 1968, IV, p, 264‘» | o ‘ Y P
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The fact that internal means of recourse are stlill possible against the
decislon adjudicating bankruptcy is not an obstacle to the admissibility

of the action to challenge the bankruptey, since this decision produces

its effects as soon as it is pronounced. Nevertheless, there ié‘hdthing

to prevent a court seised of a voidability action (Article 57 and X of the
Protocoll} from suspending i¢s finding untll the judgment opening bankruptey’
has become res judicata snd ordering that the proceeds of realization be

impounded,

{(2) Restriction of the ciraﬁmstances in which action to challenge the

3

Eankruptcy may be instituted,

Article 56 provides only two cases in which such agction may be broughts
viclation of the righte of the defence and infringement of public policy,
and even this latter case is excluded in a certain number of instamces,
Let us examine these two pointgé o

ot Y r oo

(a) Ist Cﬁse, t“@ violmtiem of the xightﬁ mf th@ deﬁencc,

This is a matter of assess ing the "1nt9rnati0na1 regularlty af the procedure"

foll@wed in the country whpre the bankruptcy was opened

Initially, the Ccmmittge had envisegcd allowing "cppasition" proceedings

to be instituted only in the. court of the bankruptcey, buc,on cendition,
first that the principle of compulsorily. swmnoning the debtor‘bé iaid dowm. -
by the Ccnventioﬁ and, secondly, that an effective system be ptoviﬂedpfbr x
service and notification abroad af judicial acts,l78 However, it had to'
xﬁcagnize that it was difficult to changv internal laws on such matters a8
the court's ex officio saisine in bankruptcy mattersl7?'and,on the syg:eq _b

for notifylng the Public Plaaemutor.lgo.

178
179

C£. Jenard, Réport p. 81 .and beql?~

Cf. however for French law, Art, 2(2) of the 1967 law and 6 of the 1967
decree; see Art., 442 of the Belgian Comnmercial Code; Art, 6 Italian
bankruptey lew; in Dutch law court may exercise ex officio saieine only
in exceptional cages.

180
80 Cf. Jenard Report p. 81; In addition see, for France, the decree of - -

26,11.1965 dealing with rules for procedural time-limits and the
service of documents and Normand Rev, ecit. DIP, 1966, p. 387. '~

bt‘/ld‘
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Article 56 = 1° concerns these two cases particularly, whilst at the same
time allowing 1€s applicatioﬂ only where there is no fault or negligence on
the débtor's*patf. It nmust be the case that the debtor's ignorance of the
proceedings opened prevented him from "preparing his defence" and "availing
himaélf of any legal remedy against the judgment opening the bankruptcy"
These two obstacles are cumulative, as is seen in the double conjunctian

"naither ves NOY L, .M.

To limit such cases of challenge by ensuring safety and speed in transmission
’of Judicial documents, the Comnittee adopted the system described in
Article VII of the Protocol which is a reproduction of Article IV of the
Protocol to the General Convention of 27 September 1968, This Article adds

a new ﬁetﬁod/of iiaﬂsmisaion to those already provided for in The Hague
Convention on Civil Procedure of 1 March 1954 or in agreements between
Ccntracting States under this Convention. It corresponds, moreover, to the:
facility laid down in Article 10(b) of The Hague Convention of 15 NOVembar'
1965 dealing with eervice .and nqtificaticn abroad of judicial and entra-
Judicial documpnts in civil and commercial matters. Under the system
provided for by the Protocol, documents can be transmitted directly by the
public officers of one Ccntracting State to their colleagues in another
'Contracting State, who send’ them to the person to ' whomi they are addtessed

or to his domicile, 8! Just as does ‘Artiele 10(b) of The' Hague Convention,
Axticle VII of the Protocol allaws A Contracting State to oppose this method .

of transmission. AT I TR IR

(b) Second cases Infrinrement of public policy ,
The question of public policy, in voidability matters was debated at length
in Committee, After discarding two pcssible solutions (excluaion of this

ground and express provision for it by means of a general formula) the
Committee considered it preferable to include a proviaion allowiné Eﬁ;'

; Tpoaaibiiity of Tecourse to public palicy understood in its international

‘ .sense, npncifying at the’ aame time, ftve cases in which public policy could

not be invoked

*

18lcf‘lJéhard Report :p, 84s i .. e ;'54;"5;,;"jfﬁ 'ff;‘:¢;;?
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We will mention, by way of example, a case where a decision cpen@ng‘%aﬁkm
ruptcy could be judged contrary to the international public policy of a
‘rountry of enforcement: that of a declaration of bankruptey against the
commercial delegation of a State with collectivist economy or a forcign trade
monopoly or, again, against an office, an establishment, an agency or branch
of a State body carrying on cnmmorcial acCivities in the event of this
delopation or offlce being considered 1n the State procecded against as a
jovernment body enjaying immunity from action by courta or from execution

and not qa an establishment governed by private law,

““The different cases referred to in Article.56(2) where pleading violation of
public'po}icy is not permitted, hnvc already been touched on in dealing
with the articles of the COnvnntion to which they relate, and we shall here

stress only thp one of Ar*icle 56(b)

Just: as in the General Convention,. the CommitteeTFQjastgd,“nm the stage of ;
enforcement, control of the jurisdiction of ﬁh@'cgurt which pronounced .
bankruptey, As action to challenge the bankrubtcy is not. provided for on- ,1ﬂ‘
gfgthe grounds of lack of jurisdiction of the judpe who;adjydicatgd;it,.the .
sble ground for quashing a bankruptcy decision given by a judge without |
jurisdiction and preventing it from producing its effects would have been .
resort to public pollcy Howpver, the Committee considered first that

| mutual confidence in ﬁhe judicial institutions of the Contracting States is
at the very basis of tbe Canvencion and, secondly, that the machinery
;proviﬂed for at Articles 15 51 and 5? ygs such as to give a saﬁisfactory

| solution in rases where several courts‘ﬁéionging to different States
considered they had juxisdictian and expressly excluded the po&sibility of o

appealing on this pofnt t6 the concept of public policy, -

It follows from this that the debtor or the party wishing to contest the
jurisdiction of the Eourt will have to do 80 in the State where the banhm .
ruptcy was pronounced and utilize the procedural graunds or the 1ega1 T
remedies provided for this purpose by the legislation of this State.

: ‘1" v
»m-&f!#w‘u"'
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Article 57 to 60 ' ~ : S

These articles determine the comrts with jurisdiction to entertain actions

to.challenge the bankruptcy, the parties to the proceedinga, the timenlimite

and the effects of the action.

Such an action will canstitute a new form of procedure fcr the majorlty of R
the Contracting Statea' they will therefore have to take internal measures ‘

for the better defin1:1on of this procedure on the points‘with whigh the

Convention did not have to deal. However, to ensure some unity of competence, 

. action to challenge the bankruptey will always be instituﬁéd;.in'each

" Contracting State, before the game court (Article 57 and X of the Protocol);.

According to Article 58, the proaedura is one at which both partiea are(
heard and will, according. to Article X of the Pratocol be an appeal
procedure, The action shall be brought against the liquidator by the Publiﬁ#
Prcaecutor,lsz the debtor or any other interested party, excluding the
person whc:brought*thefbankrﬁptcy ﬁroceedinga.fWé must remember that one

of the reasonsg why the Committee preferred the action to challenge~rather.'
than the exequaturiwas specifically bécausc the Bankruptgy hag effect g;gg‘
omes and the only' legitimate oppenént‘to a request for exequatur would

have been the aebtdr.1§3» B A

Article 58(2) has confined the brxnging of ‘this action to challenge within o
a dual time~limits thrae months from the publicaticn of the bankruptcy  ‘ o
judgment in the Official Journal of ‘the European Communinies, or, at very

" latest, prior to closure of the’ bankruptcy, so that enforcement might not Sh

~ be contesfed at a time which WOuld be prejudxcinl for a11 concerned

To preclude any delaying effect of the action o challenge8 Article 59

- does not allow that its introduction should engender any gtaying of effoatsal

' Ha%ever, the system provided for in this article is very ﬁlexiblp,‘ f

;82A reservation on this point is made at letter (1) of Annex II for the '

Federsl Republic of Gprmany‘;

Cf. Note Gavalda under Trib, Seine 22.12,1965. Rev, Crit, D.I.F, 1966&
p. 491, ’ - ‘ R

183
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the court seised of such an action, and the other courts of the State of
~gnforcement can, pending the decision of the alleged voidability, order a
stay of enforcement and other measures to protect and preserve the estate,

such as the impounding of monies arising from the realization.

Article 59(3) places the decision allowing or dismissing the request for
voidnbility on the same footing as national bankruptey decisions as to
their effects on persons, advertisement aﬁd legal remedies. The solution
‘on the two first points is 1dentica1 to that ‘which wvuld have resulted

from exequatur proceedings.la& The decisian on the action to challﬂnge

Ahaving only territorisl effects limited to the counkry where the action was

' brought advertisement will be as provided by the internal law of this

country and not that introduced by the Convention. As far as remedies ave

1concerned,,the internal law of each Ccntracting State will bave to determine
the system applicable to the decision given by following, as;far'aﬁ possible,
the provigions applicable in bankruptcy matters, especially as regarés‘timsm

; 1im_11;s.

The effects of a successful cﬁé]lenge are twofold: they have in commén
that they are strictly rerr1roria1 i.e, limited solely to the territory

of the State: whcre the challenge was made,

Such successful challenge is an obstacle simultaneously to both recognitionm

~and enforcement, not merely of the decision opening bankruptcy, but also
of all the other decisions in:Article 61 which have their necessary legal

basis in this opening: decisions taken in the course of the proceedings,

decisions ruling on the actions arising from the bankruptcy (Article 59(4)).

In the case of a bankruptcy promounced at Brussels, the only consequence

of a successful challenge in Germany will be thut thﬁ Belgian decision will

cease to be recognized and enforced in that country, ‘but will continue -
to produce its effects in the other four States of the Common Market so

long.as a voidability decision has not been handed down in each of them,

i

184

Monaco Convention of 13,9.1950 provides that legal remedies from an

exequatur decision will be exercised in the forms and according to the
time-1limits provided for in bankruptcy matters by the law of the court
seiscd of the request for exequatur, (Art., 3 in fine),

6"0,“.

Cf. Seine 22.12.1965 and the Gavalda note referred to above, The Frances
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True, thiu solution may entail the disadvantage that violation of rinbts

of the defence is assessed differently in the different Contracting ﬁtatas, .
but it would have been the same with exaquatur. Acts carried out by the _
liquidator do not cease to be valid because they preceded the declaration . N
of invalidity ("a judgmegt successfully challenged shall cease to Qe | A i

recognized"), . |,

- The courts of the State where voidability haskbeen pronouﬁced*m@y’possibly

open bankruptcy or other procecdings if' they have jurisdiction according to.

the legislation of that State (Art, 60). Such.bankruptcy will have no -
Communityfeffect, in the first plaae because the courts have ne jurisdiction
accqrding'to‘the Convention, and, secondly, becausé,bankrUptcy-hds alteady

been adjudicated in another Contracting State, In this way, there sould be

tws or mote bankruptcies initiated on EEC territory, which constitutes an
exception to the principle of unity. But the Committee was obliged to allow.

”such a solution so as to avoid a legal vacuum in the State where the . jfg;
voidabiligy was pronounced, It would be shocking 1f the deptorAcoulq, in

this country, escape the consequences of his acts.

Section IV - Enforcement at certain decisiond in bankruptcy matters’

Articles 61 and 62

Artiele 61 provides that decisions other thaﬁ'thosé mentioned at Article 54,
the recognition of which is likewise automatically assured by Articla 50,
c¢an ‘Le’ enzar¢ed in.a Contracting State other than the one where they were
given, However, this can only:be "pursuant to an order for enforcement

granted there",

- The following will therefore be subject to thia formality"
uderisiﬂn .on actions or diaputes referred to at Arcicle 17' kS
«all other decisions in bankruptcy matters. This genetal formula vas addeé ‘ )
8s a precaution to avaid .any 19331 vacuumu

[ o f : T L LT B B S S O] N RN
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Under this head it is not possible to include either the decisions

already mehtionéﬂ at Article 54 or those relating to the individual freedom
of the debtor,'the effecéa of ﬁhich'cohtinue to be territorisl in che
present state nf the Convention and which, moreover, are expresaly excluded

by the last paragraph of Article 61;

- the 1nstruments for levying execution already referred to at the end

of Article 50,.

The methdds‘of,delivering'the ordetr for enforcement must be decided by

each interﬁél'legislatibn. Article 61 confines itself to saying that this
delivery ‘shall be effected oti an application to the authority designated in
Article XI of the Protocol by any persoﬁ who 18 proceeding with enforcement

of the decision.

But whichever be the authority designated (judge ox court registrar) and
the natura of the pranedure employed (procedure on application in the '
procedural sense 0£ che term or a mere requeat, oral or written), the powers ;
of the autbority designatgd are limited, under Article 62, to verifying theii
formal correction of the documents mentioned in this Article, to the |
exclusion at this stage of any other control which could be exercised only
when there is oppositxon to the anforcement. ’ |

“V E

The documents whose submission is demanded  at. Atticle 62_3:& the, same a8 ..

those mentioned in paragraph 1 Articles AG and 47 of the General Conventionulg5
The very delivery of the enforcemont ordet can therefore be analy?ed ag an
authoriration to execute granted only to oyercome the difficulties of a . o .

practical nature facing the officers of Justice responsible for execution .

and third parties, or, even more exgctly, as a simple confirmation by a .
ational ﬁuthority of the executory force of the foreign judgment,, Even when

it is couched in judicial qumbgnqumanaCes.from a judge, the granting of . ;.

the ordet of enforcement;

N . 'v‘
FR R . ‘o S e e e
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= may not give fise to‘th@‘eéilectioh of aﬁ& impogt, fégiétration f“eu

(fixed or propotional) or tax (Art. 63(2) 1% fine, compare with Avt. IIT
‘of the Protocol ta the General Convention) "Thi.s provision does not

refer to the expenses of the legal official preaanting ‘the request in any
Contracting atates where this would be necessary in order to seise the
judge designated;

- is‘not, in itself, open to appeal because of the restricted role granted
to the competent authority and the unilateral character of the procedure
followed, Appeal under Article 63 is formulated against the judgment

v;itaalf which is couched in the. enfoxcement form, and not againat the
vdelivpry of this,

Articles 63*67

The appeal (opp031tion to‘enfcrcement) in Secticn 1 is quite ‘close to ‘an
. action to challenge thc bankruptcy, the precondicions for iCS ‘épéning wilk
.1 in principle also be the same in éo far as they can be applipd in thé matter¢
 The cffccts will likcwise be the same186 subjecc, however, ‘to’ ‘the rela“ive
'"rea judicata" nature of the voidabiltty. By anqlogy with the provisions aﬁ
' Article 60, 1t muat be admitted that it is possibla, to reinstitute i
f immediately and directly, if these courta can have juriadiction, an accmon far»
" a decigion identicnl to that declared invalid,

]

The procedurelof oppo 1tian ta enforcement differs howevnr from that of
‘a voidability action’in certain’ parcicular featuress
- It is not a matter which is of the competence of only one.court per State
‘but ‘of several (Art, 64 and XII of thé??ratbéalQ; whose territorial: .
jurisdiction is determined primarily b§ the domicile of the party against
shom” enfordement is soubht' the jurisdiction of the juuge of the place
where the enforcement fot mula wos delivered is only aubaldiary (gmmﬁ*
Art, 32(2) of the Genetal Canventian) T t
« the time-limits within which’ the appeal has to be Iodgeé are not ﬁhe same,
To open the period, the decislon_accompanied by .a translacion must be

served after the delivery of the enforcement order. The time-limit

The voidability of judgments pronounced on actions mentioned in Avt, 17
may be declared in two ways: directly by the success of the oppositiom
to enforcement and indirectly by the voidability of the decision to open
the bankruptey itself (Article 59(4)).

0‘,'f'ﬁv
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calculated in»accordance with the law of the court but in such a wey that
the system of clear days may not be allowed, is from 14 to .28 days, l
beginning}frqm'the time of personal,notification, accordiug to whether

the party against when enforcement is sought is domiciled in the State
concerned or not; failling personal service, the time-limic is always

28 days counting from the first act of enfoxcement (comp Art. 36 of the |
General Convéntion). ' ‘ _

the forms of legal remedy against a judgment ‘on opposition to enforcement

" are considerably less far-reaching than those which may be used against a

" decision given on 4 voidability ‘action under Art. 55 (Art. 66). The reason
for this is tﬁat‘décisidns‘susceptib1e<af being appealed against under

Art, 63 are in a secondary position in relation to the decision prouauncing“
bankruptcy and their enforcement does not require.the same guarantees when
the bankruptcy ¢ecisi@n has not been judged invalid, Moreover, the Commi;ﬁegké
took into consideration the fact that the duty ofithe judge hearing a '
voidability appeal .is very limited. Article 66, the wording of which is
identical to that of Article 37 in fine and 41 of the General Convention,
. means that not only the dpposition but also the appeal is inadmissible.
As there is no appeal to the Cassation Court in the Federal Republic of
Germany, provision was made, in order to preserve balance between the
Centracting ‘States, tht an appeal founded on a legal’ remedy ‘could be
formulated against the ‘decision on opposition to enforcement

the appeal, 4s well as the time-limit for lodging it;-ate of 'a safe~
guarding nature (Art. 67 adopted from Art. 39 of the Gehéral Convention).
The party demanding enforcement c¢an pdréué’bﬁly measures to safeguard the
' assets, as they are provided for in the law of the State of enforcement,-
Article 67 therefore allows this party to initiate, in certgin countries,
in the Federal Republic of Germany for example, the first phase of
execution of the foreign decision, Delivery of the enforcement order
automatically carries the authorization to undertake these measures,
The applicant does not have to establish, 1nvStates whoae'lawa impoae‘
this condition, that the case calls for urgent action or that delay would

be dangerous,

oiﬁl\!#a
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Section V-~ The common previsions .. ... ... .. . .

Articles 68°and 69 aré mefely' the'teproduction almost word for:word of the
corrcspdhd?ﬁé’Arﬁiclés 45449 of the Genéral Convention. . :
7§£§§£lgmg§'ielates to the judicatum solvi suregy.”?his‘QaéﬁaiaéJdenlt with
in The Hague Cbnventicn of 1 March 1954, which excepced\froﬁ:pﬁé payment
“of such surety only nationals of Contracting States having thei? ¢omicile'in '
one of these States (Art, 17), Article 68 exempts from paymant‘éf surely any
party, irrespective of nationality and domicile, who, in a Contracting State,
re@uaatg that 2 decision given in another Contracting State aﬁéuld be

pronounced voidable,

The Committee considered that provision of such suréty was not justified =

in the prnéebdingsﬁunder Sections IIY 'and IV. The some must apply to the

| granting of an enforcemént prder irrespective of the type of procedure
'gmployed. On the other hard, the Committee considered that there was fio need

ko depart from the rules of the 1954 Convention in relatién:gafa procedure

S

:éarried out in the State of origin,

©d Areicle 69

" This article provides that,the»do¢§henta mentioneﬁuat‘Artic%é QZ or produced
in the course of one of the void&bility.procéduree need not he authenticated

or be subject to other formalities; i.e. in,pargigulgr the marginal note

provided for in The Hague Convention of.5 October 1961 a?olis@ing the

¥

necessity:for authentication of foreign public documents. ..
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CHAPTER VIlze TRARS;TIONAL PROVISIONS

Article 70

As a general rule, enforcement treaties have no iretroactive -efféct in order

"not ggbchAnge a state of affairé,ucquiréd»under the aegis-of legal

re]ationsﬁi?s other than those created between the States by the Convention.;

Only the Benelux Treaty applies to court decisions given prior to its coming
into force, A T '

A solution as radical as that of the BeﬁeluﬁzTrénty d1d ‘ot seem acceptabie
for .the reasons set out by M. Jenard in his report. The text chosen by the
Gommittee was therefore based on Article 54(1) of the General Convention,,
as well as on the rules of transitional law ‘enacted at the time of the
legislative reform of bankruptcy in French law (Art, 160 of the law of

13 July 1967).

A provision analogous to that at Article 54(2) of the éeﬁerai Convention and
relating to‘decisions pronounéed before the latter came into fqr&g.gogxd not

be adopted. In the first place, the Convention provides wide'powers g;anted'

to the liquidator armed with the certificate referred to in Article 28 and, '

' gecondly, the systems of recognition and enforcement have been simplified

in consideration of the establishment of uniform’ laws and common rules of

"conflict of laws which themselves will come into force only at the same time

" &s the Convention (Cf. Art. 72).

U ssen

| CHAPTER VIIT - RELATTONSHIP TO OTHER INTERNATIONAL CONVENTIONS -

Title VII, adapted from Title VII of the General Convention concerns
relationships between the Convention and other international instruments -~
which govern court Jurisdiction, recognition and euforcement of judgments'v

Pl

in banPruptcy matters. Its subject is. _~

187Cf;_«Jenard Reyort;, p. 121,

QO./"'
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. This article deals with the delicate question of thé‘coﬁpatibility of the
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= relationships between the Convention and bilateral or trilateral treaties
already in force between certain Community States (Articles 71 aud 72).
~ relationships between the Convention and treaties already concluded with

non~Member States (Article 73).

Articles 71 and 72

3

Article 71 céﬁééihé the 1ist of conventions which will Se}abrogated by the  ;fL

_coming into force of the EEC Convention.188 Such abrogation will operate

only subject tos

‘- ‘the provxsicns of Article 71, that is to say that these conventions Will

continue to produce their effects in matters to which the Convention does
not' apply (insurance and similar undertakings, matters other than
bankruptcy, composition and other analogoua proceedings such as provided:®:

for in the Protocol), - oy

= the provisions of Article 72 relating ‘to proceedings opened before the - '

coming into force of the EEC Convention,

_ Artig_}_,_e 73

; Conv#ntion with treaties already conclqded bmtwaen a Contracting State

ngand a third State. P

" Here, the Committee considered that thé‘cdrrespﬁnding provisions of the
General Convention (Art. 57 and 58) could hardly be included, since, on the =

one hand, conflicts may arise equally well with trentids of diréct jurisdiction.
as with treaties of indirect jurisdiction and, secondly, because of the basic
principles of the Convention, which not only contain provisions on jurisdiction,
recognition aFd enforcement but also determine the law applicable. It was
consequently considered preferable to adcpt a text of genetal scope ‘based on

Article 234(1) Df the Rome Treaty.

ot

Sy e

188uoferance has been mdﬂa to the Benelux Treaty, although sinca thxa haw
not been ratified in Luxembburg, it has not yet come into forcé, so ‘.
as to prevent overlapping between the Gonventien and thia Treaﬁv in the
event of its becoming effective, ~ . '

"00/'.0



- 1851 =  16.778/%XIV/70-E

Two hypothesis must be dtstinguished according to the nature of the T%eaty

concluded with nan»membex States, L

(1) Where "pimﬁléftreaties"'ate concerned, i,e. treaties which contain énly'
rules‘éf‘indirbéf jurisdiction, the Committee believes that there should
not exiét any conflict between the rules of jurisdiction under these Treaties
and those At Title II of the Convention., At the stage of recognition and '
enforcemeht, it should be possible to recognize judgmentsigiven in nonw=
member States in conformity with the provisions of thesé treaties, subject

however to their not being paralysed by prior recoguition accorded earlier -

‘through a decision rendered in 1mp1ementatian of the preaent COnvention.

(2)"Dual tteatiea" comprising rules of direct jurisdiction in bankruptcy

matters are four in number:

~ The treaty concluded on 15.6.1869 between France and the Swiss

Confederatiéﬁ on court‘jurisdiction and enforcement of judgments in
civil matters, which 1nys down rules of direct jurisdiction for disputes
between French and Swisa for ‘the benefit of the "natural-judge" of the
defendant, whose. exc]usive jurisdiction must be observed 1f necessary

ex officio (Art, 11), anﬂ which 1n bankruptcy matters ensures the unity
of the bankruptcy (Art 6 to 9) o

” ThekConvent;on betweep Francg,ggd';he Principality.of Monaco of
13,5.1950 on bankruptcy and the realizatian of assets.

- The German—Austrian treaty of 1966 and ‘the:Convention on bankruptey,
composition and susyensian of payment between Belgium and Austria signed '_”_:

at Brussels on 16 7. 1969 in so far as it should come into force before
the Convention. A
It should be pointed out that the Iast-mentioned treaties, in cnntrast to

the Franco-Swiss treaty; apply even though the debtor or credltors may not

be nationals of the Contracting States.

~In dealing with these treaties, the ptoblem must be subdivided

Ql.iéit
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At the atage of jurisdiction, a Treaty already concluded with a nan~dember ‘
State mugt prevail over the present Convention since the jurisdiction of the
non-member State ig exclueive, Thus, in the case of a rrench debtor heving
his centre of administration in Switzprland, an ’ﬁ*qblisammanﬂin Franca and
another in Germany, the French courtg have no gurisdiction to pronounce '
bankruptcy, wheregs it could be initiated in Germany by virtue‘ofjArtiéle.ﬂr

of the EEC Convention. :

As regards recognition and execution, these can only be granted in réspecb
“of a judgment given by .the court of a non-member State whose exclusive

- jurisdiction has been established, and this without any question of which
Judgmeai. was pronnunced first. So, returning to our example taken £xcm the
Franco- 'wiss treaty, 1f the German judgmpnt 1s given first, ‘the nxception
of res judicpta cannot be pleaded against the Swiss judgment being involed
and énfo?ced in France; if thv la Ler has obtained the exequatur in France
‘before the bankruptey was pronounced in Germany, this German bankruptcy k

.. could only produce its effects in the EEC States other than France.lag

‘Benring therefore particularly in mind the. Fraﬁco-Swiss Treaty of 1869, the
 Committee formulated in the Joint Decluration the W1sh that this treaty
might be suitably wodified to eliminate incompatibilities existing between
it and the multilateral ConVention (“omp. Ar&. 234(2) of the Rome Treaty).

-\

With regard to the conventions 'to be concluded with non—member States, the
Convention does not contain any provisions corresponding to those of
Article 59 of the General Convention, but merely a resolution in the Joint
‘Declaration to the effect that such Conventiona will ‘be concluded only by

H

common accord,

1891& iq to be observed that in relations between France and Monace banku
ruptcy decisions in one of the two countries become res judicata in the .
other as soon as they acquire this authority in the country where they
were given, The exequatur is required only for acts of enforcement
(Art. 3 and 8 of the Convention of 13 September 1950)‘

K]
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CHAPTER IX ~ FINAL PROVISIONS

Articles 74 75 and 77 to. 82 ,
' These articles, which are merely a reproduction of Articles 60 to 68 of

"the General Convention, do mnot. call for any special commcntary.

Artic}e 70

t This article dpals with the introduction into each internal system of
1egislation of the uniform laws referred to ot Article 3%:and at Annex I,
in wording which 18 based on that most often used' for such matters in

international conventions ccmprising a uniform law,

In paragraphs 1, 3 and 4, Article 76 distinctiona are mnde according to '
the - uniform laws and the legislations of the different proceedings of

Article 1 of the Ptotocol'

- A11 gpifqrm laws must be incoxporated into all législagions in :especu'
of bankruptcy stricto sensu (Article 76(1)). The same will apply to the
“French law of "reglement judiciaire" (Article 76(3) and XIII of the
Protocol).
= for proceedings other than those just mentioned, the uniform laws provided

for in Articles 1 and 2 of Annex I must moreover be introduced into the
Italian law of liquidazione coatta amministrativa (Article 76(3) and XIII).

~ the uniform laws of Articles 39 of the Convention and 3 to 6 of Amex 1
i will be introduced into legislations in respect of proceedings other than~f
 bankiruptcey stricto sensu -and the French rdglement judiciaire, only in so
""" far as these uniform laws can be applied &Att.ﬁ 76(4))“,.{_

qaslic’a
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Two remarks must, however, be made

Firstly, this introduction will be'ggfggggﬁiyigﬁ_due]rggyepp;ﬁat the
constiﬁutional‘standards and the leéislativa traditions of each of the
Contracting States, which will not be obliged to TGPTGchQ-V9!§ f9£;?P{d;2W;
the texts as framed at Annex I, It goes without saying that there w111 be
need for thie introduction and incoxporation only in so far as the internal
legislation in the strict sense (oxcluding therefore solutions derived purely
from case law which are always subject to revision) of each State does net

~ already conform with. the different uniform lawa (paragraph 2). In this senae,
the introduction or the inca&paration aﬁ uni form 1aws or the aligning on
internal legislation of these laws will be total or partial, I1 will also ;'i
be partial or adapted for States declaring theit intention of making use

of the reservations noted for each of them in Annex IT (paragraph 5).

On the other hand, uniform lawe contribute not marely-an"éssential but a
determining element for implementing the Convention (see above Art. 70).
They must therefore be introduced in the sense indicated above, if‘chéy

have not already been introduced as a result of or by reason of a law .
implementing or authorizing ratification of the Convention, at the latest on
the first‘day of the sixth month after the lodging the last ratificéticp
ingtrument, the day on which under the terms of Article 75(2), the ' 
Convention comes into force. )

(N . B . St

CHAPTER X - ?Ré#:omi.

The raison d’ étre of the Protocol lies essemtially in the flexibility which )

must. attach to the denominations of the proceeding or to the desi?nation (
of nationnl authorities vhich can ahange in time wiLhout necesaarily :
calling into quesﬁimn the machinety of the Convention. Besidew, it is for
this purpose that the Praraeal can be changed by a mere declaration and
not according to the revision procedure provided for in the case of :he :
Convention' {Atticle XV). '

-:cvlfu'x
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Article 1
The proceedings coming within the scope of the Convention are presently

the following.‘ '

Belgium ; :
- la faillite (bnnkruptcy) (1aw of 18 April 1851, as amended, on ordinary .

and c1imina1 banktuptcies entered in Book III of the Commercial Code '
of the 15 September 1867, Art. 437 to 572). |

~ Le concordat judiciaire (judicial arrangement) (CGnsolidated laws of
29 June 1887 and 10 August 1986). '

~ The «uspensxon of payment (sursis de paiement) (1aw of 18 April 1851 on
ordinary and criminal’ bnnkruptcies enteted at Title 4 of Book I1I of the ‘
Commerciul Code Arts. 593-614) '

The Foderal Republic of Germany

= The Konkurs (Bankruptcy Ordinance of 10 February 1887 in the versicn

of 20 May 1898 as amended, abbteviated to KO).
- The gerichtliche Vergleichverfahten (Vergleichaordnung of 26 February
1935, as amended, abbreviated to Vglo).

3France

« la 11quidation des biens (realization of property) and the judicial '
settlement (réglement judiciaire) (Law N° 67 ~ 563 of 13 July‘1967 and
decree N° 67 - 1120 of 22 December 1967 on judlcial settlement,
realiZﬂtion of property, personal and criminal bankruptcies)

= Proceedings for the provisional suspension of actions and collective
settlement of debts of certain enterprises (Ordinance N° 67 - 82 of 23
Sept ember 1967 and decree N° 67 - 1255 of 31 December 1967 to facilitate
the economic and financial reorganization of certain enterprises; decree
N° 67 - 1254 of 31 December 1967 determining the courts empowered to
conduct the praceedings 1nst1tuted by the ordinance of 23 September 1967)»

o W ﬁ-wo @



Italy
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*

fallimento (Royal decree N° 267 of 16 March, L942, abbreviated to 1. f.)‘
concordato preventivo (Art./’60 et seq. of Royal dacree N° 267 of 16 Maxch
1942). ‘

‘mimrinietrazione controllata (A}t‘;'187‘ét°ééq. of Royal decree N° 267 qf.

[

16 Maréh 1942)77"
liquidazione coatta amministrativs (Art 194 ot seq. of Royal decree
N° 267 &f 16 March 1942), - '

The administrative stage of this form of raalizatﬁon doea not fall uithin

the scope of tho Convention, In this cﬂse the realization occurg for

‘reasons other than the insolvency of the debtor. The administrative stag

does not neeessarily precede the judicial stage properly so called; the

judicial authority may note that a state of insolvemcy exists without!

any intervention on the ?art of\thevﬁdminiatrative authorities. From the .

time when this decision is made, it entails ;he same effects as a judgment

pronouncing bankruptcy.

RN

Luxembo e

o

la faillite (Bankruptcy) (Statute of 2 July 1870 entered at Title I'of Book
11T of the Commercial'Gode»ofvla'September 18073'Arts;’ﬁ37 to 572 0 0~
lézcaﬁédeéE'ﬁréﬁéﬁtif“ée“laafaiiliéé (the composition or' arrangement -
which warasfsf%’ﬁankrﬁpﬁcy>'ciaw‘bf’xa'Apfix‘laseisupbiémenéed and* "
amended by the law 6£'1 February 1911 and the Grand Ducal decree of

4 Octobet' 1934)) i

le sursis de palement (suspension of payment) (law of 2 July 1870

" entered at Title 4 of Book III of the Commercial Ct:cd‘xa._Ah:t;z&k..e 593 to 6143

‘Grand Ducal decree of 4 October 1934).

the &pecial system of realization applicable to notaries (Grand Ducal ‘

'ﬂfdec*ee of 31 December 1938), This decree applies also to notaries

"whose credit is undermined or when the integral execution of their

obligations is jeopardized, a special system of rehabilitation (which

_,does not come within the scope of the Convention) or of realization at

the option of the Aduministrative Council of the rehabilitation section
of the Luxembourg notariat, ex officio or at the request of the notary
or a creditor, ’ ‘

QQQ[BGG
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In addition, gince the enactm?nt of a law of 21 December 1912.va notary
who has ceased payments and whose credit is undermined, is treated on the -
same footing as a trader for the application of bankruptecy and the other -
proceedings, But bankruptby can only.bé instituted at the request of the
Administrative Council and the notary cannot ask for the benefit of other
measures as long as the speclal system has not been denied to him, At the: -
request of the Luxembourg delegation, the application of the special systcm
of realization will give rise only to restricted advertisement arrangements

PRI

at Community level,

In theory,‘LuXEmbouré legisiation also recognizes controiledvﬁénagement"l
(governed by a Grand Ducal decree of 24 May 1935) modelled on a RéyalA
Belgian Decree of 15 October 1934 which had set up this procedure as a
temporary measure; but this procedure was not chosen, ‘having fallen
completely into disuse, Lo

The Netherlands

- faillissement (wet of 30 September 1893 of het faillisaement en de
surséance van ‘betaling, Titel 1 Art, 1 = 212 abbreviated 'to F. W, ).

» surséance van betaling (Titel 11 comprising Arta. 213 to 284, addad
on 7 February 1935 to the Faillissementswet of 30 September 1893).

- regeling, vervat in de wet op de vetgadering van houders van

~ schuldbrieven aan toonder (of 31 May 1934) By virtue of this Iaw,the
provisions of which are very little used, the rights of bond—holders
can be modified when a body which igsues bearer bonds is not in a-
position complétely to fulfil its obligations to bond-holders (reduction -
of capital and interest, postponement of payment of dividendé, etc.)
This modification may occur on the decision of an assembly vf bond= .
holders meeting with judicial authorization; the decision must be
taken by two-thirds majority of the votes and ratified by the court. .. .
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Articla 1L -

Paragraph 1 of ‘this Artiﬁle giVes the 118& of various national enterpxisea .
greated on the same footing aa direct insurauce B8 regarda thely: sys:em o
" of realization and which, for this reason, are excluded. from:the scope of

the Convention subject to the provisions of paragraph 2, -

Tt appliess

(8) in_the Federal Republic of Germany

«:to private savings banks nr»privdte building socleties;

_= +0 reassurance wmutunl socleties,

(b) in France

« firstly, to enterprises for accumulating capital, or savings anterpx;ses
or those whose object is the acquiaitién of immovables as a means to |
constitute annuities. Although not called insurance opemations‘yche
operations thus covered are, however, subject to the regulations gbﬁérningy"
inpurance by paras. 3, & and 6 of the décremwlaw of 14 Jﬁne 1938 uniting
State control ofAinsurancekenterptisea of every kind and of the
acgumulation of. capital and organizing the insurance industry; |

- on the other hand, to deferred credit enterprises whose realization s

- effected, since the law of 24 March 1952, in the way laid dowq by the

1938 decree-law referred to above,. ..

e

Lot
i

(c) in Itg;g ( g b IR *,2 - C

- to co~operatives or mntual aocieties for capital accumulation,:: »

(d) in ths» Netherlands

= to Bouvkassen ox building aociecies.

_Arcigles TIT to XIT |
~ These articles do not call for a?ébiql comments, - It might therefore be

- appropriate to consult thosg1gt€1CIes ofythe Convention to which hhey refer,

R
RS
v
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Articles XIV and XV

Articie KIV aeﬁi& up g system of mutual informatioun cmﬂzwmiﬁg the
legislative refonﬁa which have occurredb or 'are'prcject:ed in the law

of bankruptcy and which are susceptible of affecting the application of
the Convention, so as to permit, if necessary, the implementai:ion of the
revision provided for in Article 81 of the Convention. '

1f this is merely a matter of changing the national 1lists or headings in
the Protocol, this chage shall be made, in accordance with Article XV, by
a declaration addressed to the officer with whom the Convention is lodged,
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Exanples of the layout of German decisions (see pages 57 and 58 of this
Report).

(a) Condemmation to restore immovable property

The defendant is condemned tos
declare himself agreed that the rigbt of ownership over the immavable

property registered in the Lands Register kept at the Amtsgericht of ..,

" . 1 . .
(volume ..,} folio ... serial numbex ... shall pass to ...

and that X be registered in the Lande Register as owner of the

immovable property in question.

(b Condemnation to relor%@ a mwr*papa ratered inte by the bankrupt @vrr

immovable property as security for a debts

The defendant is condemned to?

declare that he abandons the mortgage of .., DM registered in his name
in the Lands Register of the Amtsgericht of ... (volume ...) folio .
section 111 serial number ,.. and to hand the mortgage deed to the

plaintiff, and

to approve the cancellation in the Lands Repglster of the mortgage in

question,

(¢) Condemation to renounce a mortgage debt constituted on an immovable

property of the bankrupt.

The defendant is condemmed tos
renounce the mortgage debt of DM ... registered in the Lands Registexr

of the Amtsgevicht of .., (volume ..,) folio ...l section 111 serial

oumber,,, and

to approve the registration in the Lands Register of the renunciation

of the mortgage debt in question,

lfhe above details in relation to the description of the immovable propesty
may be subject te changes according to each particular case, For example,

it should be pointed out that in the greater part of Land Baden-Wurttemberg,
the responsibility for keeping the Lands Register does not develve on the
"Amragerichte”, The words "of the Amtsgericht® ave then superfluous. Often
Lands Registers sre not designated by volumess iw such a case the number

of the volume should be deleted and one number ouly need be referred to,
that ir the number of the folio or the number of the “m@mattal“ This
lattex designation may also be met with,
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ANNEX 1T

Committee of Experts who framed the text of the
" Convention relating to bankruptcy, fcompaaitinn and

analagous pracedumas.
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M le Professeur A Bulaw

(until 31. 12, 1966)

. M. J. Noel
(with ‘effect £rom 1. 1. 1967)

BEIGTOM: -
I‘i P, Jenard

M. M’éu leman

M, Rouserez = .

M. J. Vandergucht
~ (beginning 1965)

‘M. P, Coppens

GERMANY
M. A, DBYhle-Stamschrider

FRANCE

M. J. Nodél, Chairman nf
the Working Party until
31.12.1966

M. J. Lemont ey

M. L. Gadebois

M. G. Castres

(until 1963)

'. Staatssekret¥r a.D. im Bundesministerium

der Justiz der Bundesrepublik Deutschland
Ccmaeilmr 3 1a Cour de Cwsaticm de France

Pirecteur d'Administxation £F, au Minismére

- des Affoirves Etrangres :
 Directeur général honoraire au Mintstire de

1a Justice

fMagi:s&t_x&t: Qélégué an Mi;nfizst;m de 1a V.;I?u‘stina A

Président du Tribunal de Commerce de Bruxelles

Professeur 2 1'Université vC:afho‘li»qw,é de Louvain

 Ministerislrat a.D. im 'Bundesmimijs;i:ermm
. der Justiz der Bundesrepublik Deutschland

Ministerialrat im Bundesministerium dex o

Justiz der Bundﬂearqpublik B:eut*szchiand

Conseiller a 1a CM:: &e Cassatimn de
France :

Magistrat, Chef de Buresu <u droit eure~
'péén et international au Minist2re de la -

Justice
Administrateuyr civil av Ministdre de

‘1'Economie et des Finances
- Magistrat au Ministdre de la Justice



ITALY

Professor L. Marmo
(deceased)

M, F, Coriasco

M. le Professeur R, Miccio

M. E. de Vicentiis

‘M. G. Pandolfelli

M. F, Cochetti

M. 8, Zhara Buda

LUXEMBOURG -
M. A. Huss ,

M. F. Goerens
M. E, Mores

" NETHERLANDS
M. W.G. Belinfante

~ Mme Mr. S.J.M. Van Deldenuv»

Van Pelt .
(until 1967)

Mlle L. Lagers

Mile Mr. H.E. Van Muiswinkel
(beginning 1967)

M, E.C. Henriquez, - .
(beginning 196S) ... _

OBSERVELRS

Benelux Commission for the unification of law

'Prncureur Général d'Etat honoresire
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,)‘Magiatrato addetto all'Ufficio Legislativo
 del Ministero di Grabia e Giustizia

“Magistrate addetto all*Ufficio Legislativo

del Ministero i Grazia e Giustizia

Magistrato addetto all'Ufficio Legislativo .

del Ministero di Grazla e Giustizia

.Magistrato addattu all'Ufficio Lagislatlvo'

del Ministerc di Graﬁia e Giustizia

Magiatrata addetto all'Ufficio Legislativo =

del Ministero di Grazian e Giustizia

Magistrato addetto all'Ufficto Legislativo
del Ministero di Grazia e Giustizia

Magistrato addetto all'Ufficia Legiglative
. del Ministero di Grazia e Glustizia

16 2.

Conseiller 2 la Cour supérieure de Justtce;{A

’-,Juge au tribunal ¢'arrondissement de

Luxembourg

* Raadadviseur,'
‘Miuistprie van JUStitie

: ¢
> i,

%
%

ft_mnisterm van Just:it,ie

Ministetie van Buitenlandse Zaken
Ministerie van Justitie

Raadadviseur,

~ Ministerie van Justitie

r;.lQ

M. J. Vandergucht
(until early 1965)

Mine M, Weser

Secretary-General of chia Commission

Membét of this Cﬁﬁmiasieu
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tepne Contorence on International Privste Law
Secretary-General of tine Conferonce

First Secretary of the Standing Gifice
of the Conference :

b
ESE

MoOMH, van Hoogefraven

M. U, Dwog

Cormission of the European'Economic Community

DMirectorate-General for the

Internal Market and v

approximation of Legislation

M. H. Arnold Head of Division
{(heginning May 1961
until 1962} » ‘ :

M. ¥. Hauschild Head of Division

(beginning iecember §962) -
M. ¥, folis Member of Division

(teginning December 1962
unidl April 1967}

Maet, Bremborst
{beginuing Howembey 19646)

Member of Division
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