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Commission Communication on
cormunily accession to the European Convention for the
Protectlion of Human Rlahte and Fundamental Freedons
and some of lts Protocols

Therc is a consplicuous gap In the Community legal system. All legal
acts of the Communlty Member States are subject to review by the
Commission of Human Rights and the Court of Human Rights, which were
sot up by the European Convention on Human rights (ECHR) of 1950, to
cnsure that human rights are respected. The Communlty, however,
while proclaiming its commltment to respecting democratlc values and
human rights, Is not subjcct to this control mechanism and the acts
promuigated by Its Institutlons enjoy & sort of "immunlity" from the
Convention.

This gap can be filled by having the Communlity accede to the ECHR.
Accesslon In no vway precludes the conferring of any additlional
fundamental rights which may be consldered approptiate In connection
with plans for European citlzenship.

Although It is drawing up Its own catalogue of rights and oblligations
of European cltizens, which will refer to the ECHR but will have
broaden scope, the Community willl have to have Its acts reviewed by
the Strasbourg Commission and Court.

The ldea of accession to the ECHR is a response to a long-felt need
to ensure full respect for human rights in the interpretation and
application of Community law,

On 4 April 1979 the Ccmmisslon sent the Counci! a memorandum dcsigned
to stimulate In-depth discussion with all the authorities concerncd
on the question of accesslon to the ECHR. The Economl¢ and Social
Committee endorsed the memorandum in 1980; Parllament dellvered a
favourable opinion In 1982 and confirmed this opinlon In 1989 &and
again In 1990.

At a meeting on 21 and 22 Aprll 1986 the Counci! discussed whether
the Community should accede to the ECHR as proposed by the Commission
in Its memorandum of April 1979, supplicmented by a working decument
of 9 April 1986. At the end of the exchange of views the Preslidency
agreed to reflect on what action should be taken on this dossier in
the |ight of the various arguments put forward.

The Comnmission argusd In favour of subjocting the legal acts of the
Iinstitulions to the review mechanisms set up by the 1950 Convention
(Ccermlesion of Human Rights and Court of Human Rights). The
Community wouild thus bs subject 1o the same review mechanlsms as all
Its membor States, so that respect for fundamentzl rights would be
guarantecd In its acts In the same way as In tho acts of 1ts Member
States. This seems all the more deslirable In that the Community
legal system, which has primacy over national law and has direct
effect, constitutes a separate legal system from that of national
law,
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In this context acknowledgement of the priority role of the ECHR in
protecting fundamental rights should be seen as a key factor In
providing this protection with due regard for the principle of
subsidiarity.

The time has come to make a formal request for Communlty accession to
the ECHR, given the new developments over the last four years both at
polltical level and In the more technical aspects.

Recent political deveolopments have glven human rights such a high
proflile that it Is becoming Increasingly difflcult to separate the
issue from Community activities:

(a) The third paragraph of the preamble to the Single Act says that
the Community Member States are "determined to work together to
promote democracy on the basls of the fundamental rights
recognized In the constitutions and taws of the Member States,
in the Conventlion for the Protection of Human Rights and
Fundamental Freedoms and the European Soclial Charter, notably
freedom, equallty and social justice".l

These undertakings are glven shape In Community acts concerning
freedom of movement for persons and protection of the
environment and consumers.

Moreover, there are reoferences to respect for human rights and
fundamental rights not only in the preambles to agreements with
third countries but also, more recently, In the substantive part
of the agreements themselves.

(b) The development of Community activities with a view to achieving
the objectives of the Single Market makes it increasingly
necessary for Community activities to be subject to the review
mechanisms of the Conventlion in the same way as the Member
States' activities.

Thus, no matter how closely the Luxembourg Court monitors human
rights, it is not the same as scrutiny by the Strasbourg Court,
which Is outslde the Community legal system and to which the
constitutional courts and the supreme courts of the Members
States are subject.

The fact that the Community has not acceded to the Conventlon
ralses a special problem when a Member State enforces a
Communlity legal act. As has already been pointed out, the
Community Is responsible for the contested act and is not
subject to the review mechanism of the Strasbourg Convention.

The legal arguments In favour of accesslion and the replies to
the criticisms made agalnst It can be summed up as follows:

The Court of Justice referred to this paragraph in the preamble to

the Judgment dellvered In Case 249/86 Commission v Federal Republlc
of Germany: Judgment of 18 May 1989.
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(1) The legal acts of the institutlons could bs made subjecti to
the reviev mechanisms set up by the 1950 Convention, which
weuld enable the Strasbourg Court to review judgments of
the Luxembourg Court for complilance with the Conventlion in
the samgc way as |t does Jjudgments of the constitutional
courts and supremec courts of the Member States.

(2) Accesslon would afford citizens better protection of their
fundamental rights agalnst Community measures, particularly
vhen these measures are Implemented by national
authorities, without unduly extending the time Involved,
since an applicatlion, which does not have suspensory
effoct, would bg lodged at the Initlative of an Indlvidual
and In his ovn Interest.

(3) Accession would coinicern only the arcas covered by Community
lav. It would affect tha legal systems of the Member
States only as regards this scope and would therefore not
mean glving the Community general powers in the area of
human rights.

(4) Community accsssion to the ECHR Is a complementary rather
than an alternatlve measure to the production of a
catalogue of fundamental! rights cpecific to the Community,
In connection with the current work on European
cltizenship.

Thesc arguments and the objections which have been raised to
accesslon are expanded in Annsx |1,

Moreover, tho ECHR and the rights and values which the
contracting partles to this Convention undertake to protect and
promote become a common reference, both for the countries of
Western Europe and for those of Eastern and Central Europe.
Hungary ‘s accesslon to the Council of Europe and the requests
for accesslon by Poland, Yugoslavia and Czechoslovakia, prior to
accession to the Convention Itself, are proof of this.

At a time when public opinion Is becoming incrcasingly aware of
the human rights lIssue, as can clearly be seen at the level of
the CSCE, It is hard to Imaginz the Community sltting on the
sldelines, particularly as the Community will be taking an
active part in tho development of the CSCE, which must Include
the development of pluralist democracy, the rule of law, human
rights, botter protecticn of minorities, and human contactls.

The Dublin European Councll on 28 April 1990 asked the Community
and lts Member States to assume a leading role In all
proceedlings and discussions within the CSCE process and In
eiforts to establish new political structures or new agreements
bacsd on the principles of the Helsinkl Final Act.
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(d) In thils connection it Is important for the Community as such to
demonstrate In a solemn and tangible way for the cltlzens of
Europe Its attachment to the princliples contained in the
Convention.

Accesslion to the Conventlon and Its procedures should be the subject
of an addlitional Protocol to be negotliated with the competent organs
of the Councl! of Europe.

In view of the autonomy of the Community legal system in relation to
natlional legal systems, It Is important for the Community to have the
same rlghts and obligatlons wlthin the organs of the Convention as
the Member States of the Council of Europe.

For this, the Communlty must ask to be represented within the
Community of Human Rights and the Court of Human Rights on the same
terms as the Member States. Ad hoc solutions could be sought for
Community participation In the Interventlons of the Committee of
Ministers of the Counci! of Europe.

The solutions to be envisaged are set out in point 6 of Annex I1.

The Commission considers that on the basls of the arguments set out
above and glven al! the legitimate Interests at stake and the lack of
majJor legal obstacles, the Community should accede to the ECHR.

The Member States, as members of the Councl! of Europe, should lend
their full support In that body to the Community during the accession

negotlatlons.

In view of the pollitical nature of the matter, it should be discussed
at the approprliate level and with the necessary priority.

The Commission accordlingly requests that the Council:
(1) approve the request for the Community’s accesslion to the ECHR:

(11) authorize the Commission to negotiate the detalls of this
accession In accordance with the directives set out in Annex 1,
the aim being to make the necessary adjustments to the
Conventlion to make posslible this accesslion {(notably to provide
for Community representation In the Commisslion of Human Rights
and the Court of Human Rights).

Annexes



Negotiating directives

The purpose of the negotiatlons Is to draw up an additiona!l Protocol
to the European Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950, enabling the Community to become a
party to the Convention and some of Its Protocols.

In order to ensure that the Community participates fully In the

organs of the Convention, the Community wili have to be represented
as such In the Commission of Human Rights and the Court of Human
Rights. An ad hoc solution wil!l have to be envisaged for Its

representation in the Committee of Minlsters.

The negotliating directives will be defined, where necessary, by the
usual procedures.
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In Its Memorandum of 1979 (Bulletin Supplement 2/79) the Commlission
argued In favour of having the legal acts of the Institutions made
subject to the review mechanisms set up by the 1950 Convention
(CommiIssion of Human Rights and Court of Human Rights).

The Communlity would thus be subject to the same review mechanism as
all lts Member States.

At the present time, the powers of the Commission of Human Rights and
the Court of Human Rights affect only the Member States of the
Councl| of Europe. They are free to accept the powers of the
European Commlssion of Human Rights for Iindividual claims and to
agree to be bound by the judgments of the European Court of Human
Rlghts. (All the Community Member States have done so.) Community
acts are not covered by this mechanism.

The Community Is not formally bound by the 1950 Conventlon. Under
the Community legal system, the Conventlion Is applied indirectly only
as a source of insplratlon to the Court of Justice of the European
Communities when drawing up the general principles of law on which
Community law is founded.2 Nelither the Commission of Human Rights
nor the Court of Human Rlights can exercise any control over Community
activities, unless the Community accepts the review mechanism set up
by the 1950 Convention.

1t has been claimed that because there exists a large volume of case
law of the Court of Justice of the European Communities on
fundamenta! rights, the Community does not need to accede to the
ECHR. Although this case law plays a very Iimportant part iIn
protecting human rights In the Community, It can provide criteria for
the protection of human rights only as and when relevant cases are
brought before the Court of Justice of the European Communitles.
Moreover, It does not comply with the objective of the 1850
Convention, which Is to subject the acts of the Member States of the
Counci| of Europe to review outside thelr own legal systems.

Decision of the European Commisslion of Human Rights of 10 July 1978;
CEDT_v_Community No 8030/77 DR 13, 231.
Case 4/73 Nold v Commission [1974] ECR 491, 508.
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Thus, no matter how much attention the Luxembourg Court pays to
rospect for human rights, It is not the same as external scrutiny by
the Strasbourg Court, to which even the constitutlonal courts and
supreme courts of the Member States are subject. It has also been
objected that Communlity accession to the Convention would mean that
It would take longer for the Individual concerned to obtaln redress,
since the appllication to the Strasbourg authorities would be In
addition to the Communlity procedure. The application does not,
however, have suspensory effect. It Is lodged only In the Interests
of the Indlvidual, and on his own Inltliative.

From another point of view, it has been argued that consequent on
accesslon the Community would have powers In the fleld of human
rights and could monitor all the activities of the Member States In
this respect. On the contrary, accession wouid affect only the
Community‘s field of competence, where the Member States are already
subject to scrutlny by the Court of Justice of the European
Communities. Accession to the 1950 Convention would not mean any
new obllgations for them, but would afford their citizens better
protection against any Community measures which might infringe
fundamental rights.

It has also been contended that if the Community acceded to thse
Convention, the resulting transposition of the ECHR Into Community
law would give the Conventlon direct effect In the legal systems of
the Member States, whereas a number of Member States, although
submitting themselves to the review mechanisms of the Convention,
have not In fact transposed it into domestic law.

However, In so far as the Court of Justice of the European
Communitles refers to the Convention as a source of the general
principles of law on which the Community legal system Is founded,
some of the standards of protectlion conferred by the Convention have
already been established by the Court as general principles of
Community law. These standards therefore rank as Community law in
tho law of the Member States In the areas In which Community law is
applicable.

Communlty accesslon to the Conventlon would not change this situation
In any way.

In any case, Community accesslion to the 1950 Conventlion would affect
the legal systoems of the Member States only as regards the scope of a
Community legal act; [t would have no bearing on the effects of the
Conventlon In areas outside this scope. Developments in Community
law and the corresponding case law of the Court of Justice of the
European Communities have led to a much ciearer definition of the
dividing line.3

Joined Cases 60 and 61/84 Cinéthéaue v Féd, nat, des cinémas [1985]
ECR 2605, 2627; Case 12/86 Demlrel v Stadt Schwib. Gmind [1987]
ECR 3747, 3754.
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The fact that the Community has not acceded to the Conventlon raises
a special problem when a Member State implements a Community legal
Instrument:

(i) the Community, which Is responsible for the contested act, Is
not subject to the review mechanlism of the Strasbourg
Convention;

(i) if the Member State, which is subject to the review mechanism,
has been Involved only to Iimplement faithfully the strict
obligations Iimposed on It by Community law, its action Is
outside the jurlisdiction of the European Commission of Human
Rights and the European Court of Human Rights.4

There Is, therefore, a gap and an inconsistency in the protection of
the rights of clitizens and economic operators with respect to an
Instrument of Community law.

Simlilarly, Member States are not released from their responsibility,
in respect of the guarantees offered by the Convention, for the
powers transferred to the Community, as the Commlission of Human
Rights has confirmed.®+ |t would therefore be normal for the Member
States to remove a possible source of confllct by allowing direct
action against the Community for acts emanating from the Community.

It has also been claimed that some of the provisions of the 1950
Convention are suitable for application only by States and not by an
organization such as the Community.

As already pointed out Iin the 1979 Memorandum, the addlitional
protoco! to the Convention to be negotliated with the competent
authorlities of the Council of Europe should incliude the necessary
adjustments to the provisions of the Convention to allow the
Community to accede to the Convention and to submit to the review
mechanism set up by the Convention. The full participation of the
Community in the organs which ensure that the Convention is respected
should also be organized.

This participation ralses a number of problems, particularly as
recgards the Committee of Ministers. These probliems have already been
discussed in the 1979 Memorandum. It would seem that they can be
sclved more easily today than in 1979 In view of the consolidation of
the Community legal system and the bligger role played by the
Community In international relations.

Decislon of the European Commission of Human Rights of

¢ february 1990 in C.M, and Co. v the Federal Reptiic of Germany
Case No 13258/87. Enforcement of a fine imposed under Article 85 of
the EEC Treaty

{oe abovement ioned Decision.




As in the case of a State which Is party to the Convention, it would
seem quite appropriate to request that a judge of the Court and a
member of the Commission of Human Rights be appointed to represent
the Community In accordance with the normal procedures of the
Convention (Articles 39 and 21), to bring to the deliberations of
these two organs thelir knowledge of Community law and thelr awareness
of the reaqulrements Inherent In the Community legal system. An
oexception will have to be allowed to the rules In the 1950 Convention
stipulating that the two organs cannot 'Include more than one national
per Member State (Articles 38 and 20 of the Convention). This should
be acceptable In view of the fact that the Community legal system Is
independent of the systems In each of the Member States agalnst which
a complaint may be lodged before the Strasbourg bodies.

At the moment the situation Is more difficult as regards Community
participatlion In the Committee of MiInisters. This pollitical organ of
the Counci! of Europe plays a dual role In the control procedures
regarding human rlights. It takes declslons In cases accepted by the
Commission of Human Rlights which are not referred to the Court
(Artlcle 32 of the Convention) and It supervises executlon of the
Court’'s judgments (Article 54 of the Convention).

The iInvolvement of the Committee under Article 32 of the Convention
does not seem to be necessary for the aims pursued by the accesslon
of the Community to the Convention, since a higher degree of
protection is offered by a judgment of the Court, and provision can
be made for all the cases accepted by the Commission concerning the
Community to be brought before the Court In accordance with

Article 48.

On the other hand, the Committee should be able to play its role In
supervising execution of judgments of the Court of Human Rlights
concerning the Community. Solutions ensuring full particlpation by
the Community can, however, be envisaged when the enforcement of
judgments Is discussed.

There are therefore sufficient grounds for conslidering that
satisfactory solutfons could be negotiated as regards al!l the organs
rasponsible for ensuring that the 1950 Convention Is observed.

In Its 1979 Memorandum the Commisslion suggested using Article 235 of
the EEC Treaty, Article 203 of the Euratom Treaty and Article 95 of
the ECSC Treaty as the legal basis for accession to the 1950
Convention, on tho grounds that fundamental rights must be respected
in all Community activities. Accession to the Convention Is one way
of achieving this horizontal objective for Community activities by
Introducing effective external control through the mechanism of the
Strasbourg Conventlion.

It Is not a cace of glving the Community new powers, but of ensuring
that fundamental rlghts are observed In the measures taken by the
Cormmunity within the framework of {ts powers.
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Tho preamble to the EEC Treaty and the preamble to the Single Act, in
so far as It concerns Community action, offer the possibllity of
interpreting and specifying the objectives of the Community as the
European Court of Justice has In fact done In Its Judgments.6 The
Court has, for instance, already given practical effect to the part
of the preamble to the Single Act relating to fundamental r|ghts.7
The cholce of Article 235 of the EEC Treaty, Article 203 of the
Euratom Treaty and Articlie 95 of the ECSC Treaty as the legal basis
for the act of accesslion to the Convention therefore seems fully
Justified.

The accession of the Community to the ECHR does not exclude the
option of a catalogue of fundamental rights specific to the
Community.8

All that Is Involved Is the application of review mechanisms to acts
of the Communlty Institutions to ensure that the human rights
guarantees contained In the Strasbourg Convention, which are
generally considered perfectible standards, are observed.

The Commission has argued that the two approaches are complementary.
Parllament also acknowledged this In the preamble to Its declaration
of fundamental rights and freedoms of 12 April 1989, where It
referred to Its favourable opinion on the suggestion for accession
made by the Commission In its 1979 Memorandum.

~I
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Case 43/75 Defrenne v Sabena, [1976]1 ECR 455, 473.

Casg 249/88 Commlisslion v _Federal Republic of Germany: Judgment of
18 May 1989.

A Peopla’s Europe, Communlication from the Commission to Parliament.
CoM(88) 331 final of 24 June 1988.






