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Report on the possibility of a group exemption 

for consortia agreements in liner shipping 

1 • IntrodtJc:tion 

1.1. In December 1986, at the time of the adoption of Regulation 
no. 4056/86, the Commission undertook to submit within one year, a 

report to the Council on whether to provide for block exemptions 

for consortia, and to make proposals to that effect if 
( 1 ) necessary 

1 .2. As explained in the interim reports made to the Transport Working 
Group on 7 January< 2

> and 29 November 1988' 3 ', the Commission was 

unable despite its repeated efforts to complete its work within one 

year because the industry did not make available to it a sufficient 

number of consortia agreements to constitute a satisfactory basis 

for analysis. This was finally done in stages up to September 1909. 

2. Background 

2.1. The Commission is aware of present and prospective developments and 

organisational changes in world shipping and the implications which 

these may have for the Community's shipping and competition 

policies. 

<l > See Council Doc. No. 11584/86 MAR 8~ of 19 December 1986 Annex III 

'
2

' See doc. No. 4130/88 MAR 3 of 11.1.1988 

( 3) 
See doc. No 10048/88 MAR 38 of 13.12.1988 
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Competition in the liner shipping industry has created the need for 

companies to be efficient in order to compete on the world market. 

The shipping industry is a capital intensive one, with a high 

proportion of fixed to variable costs. Ships therefore need to he 

as fully utilised as possible if the capital costs are to be 

covered. Individual enterprises acting alone without having strong 

financial resources are in a vulnerable position if heavy 

overcapacity shows itself on their particular trade routes. 

The development of container services has increasen pressures for 

co-operation and rationalisation, especially on the longer deep sea 

trade routes. Because of the large amounts of cargo which can be 

handled daily from a containership, operators have been ~ble to u~e 

bigger ships without increasing, and indeed even reducir.g, port 

time. However, since the amount of cargo available remains much the 

same, fewer of the larger ships are needed to serve a particular 

trade. Community shipowners have difficulty to operate with 

container ships of the size needed to obtain the available 

economies scale and thus minimise co~ts, whilst maintaining a 

satisfactory frequency of service. 

2.3. Other related pressures towards closer association between 

operators on containerised trade routes were that: 

the establishment of a container service necessitated an initial 

capital investment greater than that required to replace tonnage 

on conventional services. Individual lines therefore hesitated to 

make this investmont on their own account; 

- container ships were less free to transfer from one trade to 

another because many were designed for a particular trade route; 

in addition many ports did not have the equipment and 

infrastructure to handle container ships <a problem which still 

exists in some developing countries> 

2.4. These pressures for cooperation led individual shipping lines to 

enter into joint fleet operations usually described as ~onsortia. 
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3. Analysis of consortia agreements 

3.1. The Comit~ des Associations d'Armateurs des Communaut~s Europ6ennes 

<CAACE> has provided the Commission with a list of consortia 

serving Europe showing the conference, the consortium and its 

members and indicating the scope of clauses included. A copy of the 

list is attDched ~s Annex I. 

The Commission has also received copies of the 23 consortia 

agreements listed in Annex II. The Commission has been asked to 

treat the details of these agreements as confidential. 

3.2. The examination of the agreements in the possession of the 

Commission and of such information as has been given by CAACE ar1d 

by others has permitted the following findings: 

<i> There are approximately 57 consortia operating worldwide, at 

least 40 of which operate in Community liner trades. The 

number of consortia in particu]ar trade, their organisation 

and membership, and the scope and terms of the consortia 

agreements all vary. 

<iil The variety and complexity of the different arr·angements 1s 

considerable. Almost the only common factor is that they are 

coalitions of several independent shipping lines seel:ing some 

form of co-operation in order to maintain profitability 

through rationalisation in the widest sense and to spre~d the 

expense of investment in container operations. Each could, in 

principle, be considered sui generis. However, a number of 

specific arrangements seem to be common to most consortia. 
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<iii> Joint fleet operations 

a> Joint schedule: 37 consortia 

b> Space/slot exchange: 37 

c> Equipment pool: 20 <in some cases optional or only amongst 

some members of the consortium) 

d> Joint operational office: 30 

<iv> rerminals 

al Joint terminal operation: 37 <in some cases only optional> 

b> Joint terminal contracts: 37 <in some cases optional or 

negotiated jointly but concluded separately> 

<vl pooling 

a> Cargo pool: 28 

b> Revenue pool: 28 

cl Net result pool: 27 

<vi> Conference rights 

5 consortia hold single voting rights in conferences in which 

they participate. 

4 consortia whilst not having formal voting rights in 

conferences do nevertheless act in that way. 
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<vii> Marketing 

a> Joint marketing: 18 

<some limited by regions> 

b> Joint bill of lading: 22 

<viii>Joint Price fixing 

7 consortia have pricing fixing authority. 

CAACE has indicated that in some cases the consortium would 

have the authority to fix prices but that the "no'' in the 

descriptive list means that it does not do so in pr~cticc. In 

some other trades the consortium operates either outside the 

conference or on routes where there is no conference. 

<ix> Inland operations 

a> Joint consolidation: 18 <some are optional or limited by 

regions> 

b> Joint haulage: 16 <some are optional or limited by 

regions> 

<x> Duration/termination 

Clauses concerning duration and termination of consortia 

agreements are not included in CAACE's list. Of the 23 

agreements examined by the Commission: 

a> Indefinite duration until cancellation/termination: 11 

b> Limited duration or without prolongation clause: 10 <2 

agreements do not contain clear provisions> 
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c> Cancellation/termination 

36 months notice: Agreement 

24 months notice: 2 

12 months notice: 6 

6 months notice: 8 

Specific rules: 4 

d> Without cancellation/termination clause: 1 

<xi> Purposes/obiectives of consortia agreements 

This aspect has not been dealt with by CAACE's descript1v~ 

list. In the 23 agreements the following clauses ~re tyr·ict-\l: 

"The purpose of the Agreement is to establish a joint 

service/consortium capable of securing the economies c:.md 

advantages of modern shipping technology through coordinated 

management of roll-on/rol!-off .• container or similar moderr: 

vessels, and all related activities". 

"To enable tlv~ parties to operate a service as defined in the 

agreement in the most economical and efficient way; to 

promote and maximize the trade and the movement of cargoes 

between the points and ports referred to". 

"The purpose of this Agreement is to authorize the pa~ties to 

continue their joint service in the trades cove~ed by this 

Agreement". 

"The purpose of this Agreement is to enable the parties 

collectively to establish and maintain a superior overall 

common carrier shipping service, and thereby to promote ~o 

oceanborne commerce, in the trade between ". . . ,:md ... ". 
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"The purpose of the Agreement is to allow the p;;trtners hel'etc• 

to operate as ~n ocean common carrier by direct call or 

intermodal through service under the name ... as provided 

herein". 

"The purpose of the Agreement is to permit the pc:trt ie:.; to 

achieve efficiencies and economics in offering service~ in 

the trades covered by the Agreement". 

"To cooperate in the operation of a joint container service 

between ... and the ... -including the inland movement of 

containers - for the purpose of achieving optim~l economic 

results through operation of container vessels and sh<:~rins 

the outcome through money pool upon the terms and conditions 

set forth in the agreement". 

3.3. MIUtiple membe~~~~LR 

a> According to the information avai}able there are ~7 Europ0an 

shipping 1 irws p.wticipating in 35 consortia servine. rur·~··p,.•.:tn 

trades. <In the remaining 5 consortia serving European trades 

there seem to be no European shipping lines participating>. 

Some of these shipping lines are members of more than one 

consortium : 

CGM participates in 13 consortia 

Ned lloyd " 12 " 
Hapag Lloyd " 11 " 
P&OCL· " 7 " 
CMB " 6 " 
Swedish Transocean " 5 " 
!nco trans " 4 " 



Cunard 

£1\f: 

Charente Harrisson 

Ellet•man 

Lloyd Triestino 

Wilh. Wilhelmsen 

Finncarriers 

Hoegh 

Johnson 

Wallenius 

DAL 

Delmas-Vieljeux 
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5 lines each participate in 3 consortia 

7 lines each participate in 2 consortia 

b> Shipping lines which are members of a consortium are in many 

cases also member of a conference. Some conferences have, 

among their members, the participants in more than one 

consortium. ror instance, as shown in Annex III, 

- the members of the consortia CAROL, EURO-Caribe, S.A.C. and 

Streamline are all members of the Association of West Inrlia 

Transatlantic Steamship Lines, the WITASS Conference; 

- the members of the consortia OMEX, Scan Dutch, TRIO, 1\CE ~HKl 

Med Club are members of the Far Eastern Freight Conference; 

It should be noted that there are also other situations in 

European liner shippinB trades. Two examples might be cited: 

The Europe/Australia & New Zealand Conference used to h,wc 

participants in four consortia among its members <ANZFCS, 

ACT<A>ANL, Scancarriers and Scanbarber>. Scancarders vlc:6 t.otl:en 

over by one of its members and Scanbarber as well ~s l\CT<Al/\NL 

were disbanded, so that this Conference is now almost <exc~pt 

for Baltic Shipping Company> identical with the l\NZECS 

consortium. As a second example, the UK West Africa Lines Joint 

Service <UKW/\L) is a consortium which is also a conference. 
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~. yiews of shipowner~ and shippers 

4.1. CAACE and CENSA have argued, in various submissions to the 

commission, that Community shipping lines need to participate in 

consortia in order "not to be put at a disadvantage compared with 

their competitors, the single entity, multi-trade giants''. In their 

view consortia are either excepted, as technical agreements, under 

Article 2 of Regulation No 4056/86, or are covered by the blocl: 

exemption in Article 3 of the same regulation. for cases not so 

covered there should be a group exemption. These views were not 

shared by the Union of Greek shipowners who argued that the 

Commission should only grant individual exemptions, where 

appropriate. 

4.2. The British Shippers' council has informed the Commission that, in 

its view, consortia are covered neither by Article 2 nor by 

Article 3 of Regulation No ~056/86 and that a new block exemption 

would be inappropriate. Individual exemptions should be granted 

only with special conditions and obl~gations. The European 

Shippers' Councils hold similar views, arguing that consortia 

should apply for individual exemption and that conditions and 

obligations, including an obligation to meaningful consultations 

with shippers, should be attached. 

5. The Legal Status of Consortia 

The examination of the texts of consortia agreements which have been 

made available and of other information available to the Commission 

services has led to the following main conclusions: 

5.1. Consortiu are not mergers 

The information available suggests that consortia could not be 

regarded as mergers between the parties, for several reasons: 

a> All available agreements contain provisions to terminate the 

agreement with different periods of notice. 
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b> There is no evidence which suggests that any of the parties to 

these agreements or to other agreements described by CAACE 

either transferred all its assets or activities to the 

consortium, so as to become mere holding companies, or 
completely and irreversibly abandoned business in the area 

covered by the consortium. 

On the contrary, the parties to consortia agreements remain free 

to act independently on other routes, to join consortia 

involving other parties for other routes or to join consortia 

for other routes involving the same or almost the same parties, 

but on different terms. The findings on multiple membership 

indicate that this is the case for many shipping lines. 

5.2. Consortia are not purely technical arrangements 

The information available suggests that there are few if any 

consortia agreements whose sole object and effect are to achieve 

technical improvements or cooperation in the sense of Article 2 of 

Regulation No. 4056/86. 

All but two of the 23 agreements examined contain arrangements not 

only on joint fleet and terminal operations but also on pooling 

and/or conference rights, pricing, marketing or inland operations. 

One of the two exceptions concerns a Slot Charter Agreement 

containing ~rranRements on joint sch~dule and space/slnt exch~nRe 

and arrangements on c~pacity restrictions for one of th0 p~rties 

regarding certain European ports. The other case concerns an 

agreement containing arrangements on joint fleet and terminal 

operations. However, it also provides for cost sharing arrangements 

for ships, administration and equipment. In addition it provides 

that conference trading rights may only be exercised by agreement 

of the consortium policy committee and that the parties, without 

having joint marketing, "may combine their interests". 

In all these cases the consortium's sole object and effect are not 

purely technical. 



- 1 1 -

There are, according to CAACE's descriptive list, some other 

consortia agreements limited to arrangements on joint fleet ~nd 

terminal operations. However, these agreements cannot be regarded 

as purely technical since for instance one agreement also contains, 

inter alia, the parties' agreement to avoid unreasonable or unfair 

sales and marketing competition amongst themselves through ,:, ceommon 

freight policy. Such agreements restrict competition and cannot be 

considered as having exclusively technical objects and effects. 
Finally, the parties to consortia agreements regulate the use of 

their vessel capacities in given trade routes and are actual or 

potential competitors. 

For all these reasons consortia cannot, other than perhaps in very 

exceptional cases, be considered as falling within the scope of 

Article 2 of Council Regulation ~056/86. 

5.3. ~onsortia dre not covered by the conference block exemption 

a> Conferences are arrangements whicp exist essentially to ensure 

that their members charge the same rates of freight. Some 

conferences also agree members' participation in a particular 

trade <which is defined either as sililinn right5, i(• the l'i;?,ht 

to berth x number of sailings per annum from one area to another 

or as percentage shares in the trade> or even 'pool' either 

earnings or liftings <freight tons> or both: the intention 

generally being to equate 'share' with earnings and liftings. 

Consortia are pursuing different objectives and ~re different in 

organisation. The size of container ships <say 3 to 6 

conventional ships = 1 container ship> means that most single 

shipping companies are no longer capable of providing, on their 

own a satisfactory liner service to shippers. To be viable, a 

shipping service must provide a frequent, say weekly, service to 

its customers. Rationalisation of schedules is, therefore, ~ 

sine qua non of liner shipping with each participating line 

being allocated slots for each sailing. This is not the role of 

conferPnces. 
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Shipowners agree that consortia are different from confcrene~s. 

bl <consortia agreements, restrict or eliminate competition 

between the parties in some or all of the following areas: 

the provision and use of capacity and transport facilities 

- timings and sailings 

- marketing 

- inland operations 

- their policies as conference members and 

- price competition <which is eliminated either by conference 

membership, or by arrangements in the consortium agreements 

which are to that extent equivalent to a confer~nce 

agreement, or by some combination of the two>. 

A considerable number of consortia agreements thlts cont~in 

restrictive arrangements which go beyond the scope of Article 

3 of Council Regulation No 4056/86 and would therefore not be 

covered by the block exemption.for conferences, even if they 

could be considered as conference agreements. This is the 

case for most of the 23 agreements available to the 

Commission and it would also be the case for the majority of 

the other agreements mentioned in CAACE's list. 

c> Consortia are increasingly concerned with combined sea/land 

door-to-door transport. Multilateral agreements on combined 

sea/land transport are not covered by the conference block 

exemption, which applies only to the maritime sector. 

5.4. It follows that consortia agreements which restrict competition and 

affect trade between Member States must, if they are not to be 

considered null and void in accordance with Article n5<2l of the 

Treaty, be covered either by an individual or by a block exemption. 

In view of the number of consortia agreements and the need for 

shipowners to retain the flexibility necessary to change their 

agreements in response to changing competitive circumstances, it iS 
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desirable for administrative reasons to give a group exemption as 

far as possible. Accordingly the Commission has examined the scope 

for granting such a group exemption. 

6. Proposal for a bloc\; exempt ion 

6.1. Justification 

The Community shipping industry needs to attain the necessary 

economies of scale to compete on the world liner shipping market. 

Consortia can help to provide the necessary means for improving the 

productivity of liner shipping services and promoting technical and 

economic progress by facilitating and encouraging the use of 

containers. 

Users of the shipping services offered by consortia obtain several 

important advantages. First, they are ensured regular sailings at 

prices which do not depend on which ships are used for their 

containers. Second, economies of sca_le in the use of ships and 

on-shore facilities are achieved. Third, since consortia tend to 

bring about higher levels of capacity utilisation, costs are 

reduced for this reason also. Fourth, consortia increase the 

quality of shipping services by using more modern ships and 

equipment as well as port facilities. Last, but not least, through 

provision of joint inland services they are responding to many 

shippers' requirements for efficient door-to-door transport. 

Thus, users can obtain a share of the benefits resulting from the 

improvement in productivity and service. However, any group 

exemption must give a sufficient guarantee that consortia are able 

to realise their advantages to the fullest extent and that users 

get a fair share of the resulting rationalisation and reduction in 

costs. 

In order, therefore, to ensure that all the requirements of Article 

85<3: are met it would be necessary, inter alia, to attach to the 

block exemption certain conditions and/or obligations to ensure 
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that a fair share of the benefits would be passed on to shippers 

and that competition in respect of a substantial part of the trades 

in question was not eliminated. 

6.2. [Qrm. 

A group exemption for consortia would need to be ..:1n ltJdeper,dtHlt, 

self-contained regulation, rather than an amendment or addition to 

any existing regulation, because 

- there is a great variety of different consortia arrangements 

operating under different circumstances; 

- consortia are a specialized form of joint ventures. Despite of 

the efforts of the Commission's services and the interested 
industries, it has proved impossible to draft a blocl: exemption 

for joint ventures in general; 

- many consortia deal with multi-mod~l transport operations which 

fall partly within the scope of Regulation No 4056/86 and partly 

under Regulation No 1017/68 and, insofar as containers are 

concerned, partly under Regulation No 17/62; 

Consortia in liner shipping are a specialised and complex type of 

joint venture. Unlike most commercial and industrial joint ventures 

the scope, parties, activities and terms of consortia agreements 

are frequently altered. It would therefore, as well as for other 

reasons discussed above, be extremely difficult to decide which 

specific clauses and arrangements of consortia agreements should be 

permitted, and in what circumstances. It would also be undesirable 

to proceed in this way because it would often make legal advice 

necessary, and perhaps individual exemption by the Commission each 

time the terms of a consortium agreement are altered. A block 

exemption for consortia should therefore concentrate on clarifying 

the requirements under which consortia can be exempted from the 

prohibition of cartels pursuant Article 85CJ> of the Treaty, rather 

than differentiating between consortia. 
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6.3. Scope and content of thr block exemption 

The block exemption would cover multi-modal as well as purely 

maritime consortia and would therefore be adopted on the basis of 

Regulation No 4056/86, No 1017/60 and No 17/62. 

The group exemption should cover as wide a variety as possibl0 of 

the kinds of clauses which are found in consortia agreements. 

Since cooperation through consortia is a specific form of 

rationalisation cartels which goes further than conferences 

the Commission would need to attach some additional requirements to 
the block exemption. In fixing these requirements, e.g. certain 

conditions and/or obligations, the Commission must have regard not 

only to the interests of the shipping lines but also to those of 

shippers and of other transport modes who may compete with the land 

transport operations of members of consortia <for instance, rnact 

hauliers in respect of multi-modal consortia>. 

The details of these requirements can only be fixed after further 

consultations with parties concerned and with Member States in the 

Advisory Committee on Restrictive Practices and Dominant Positions. 

Nevertheless, as a preliminary statement, the Commission considers 

that it would be necessary, in particular, in order to make sure 

that the conditions of Article 05<3> are fulfilled : 

c i > to ensure that a fair share of the efficiency and oth•.)l' 

benefits from consortia could be passed on to shippers; 

Cii> to ensure that competition in respect of a substantial 

portion of the whole trade is not eliminated or unduly 

restricted, for instance by agreements between consortia 

operating in the same trade; 

<iii> to provide a maximum period of notice for withdrawal without 

penalty by a participant line; 



- , 6 -

<iv> to deal, in the case of multi-modal transport services 

offered by consortia, with multilateral agreements with 

inland hQuliers on through rates; 

<v> to ensure non-discrimination between shippers or ports. 

In addition, there would need to be obligations relating, inter 

alia, to meaningful consultations with shippers, and rights for 

shippers to arrange their own inland haulage, if they wish. 

The group exemption for consortia will take account, among oth~r 

things, of the fact that almost all members of consorti8 ar0 8l~o 

members of conferences governed by Regulation 4056; the 

requirements of the group exemption will deal with the additional 

limitations of competition brought about by consortia. 

6.4. The Commission considers that it would be desirable to grant a 

group exemption for consortia agreements. The Commission has 

thereby prepared the attached propos~l <Annex IV> for a Council 

Regulation which would empower the Commission to grant a block 

exemption for consortia on the lines set out above. This enabling 

regulation follows the standard lines of such regulations ~nd 

accordingly does not call for any specific comments. 

The Commission intends to clarify the position under competition 

law of multimorlal transport containing a shipping leg 

simultaneously with the group exemption on consortia. 
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Lift of r.:onsortit1 nsrecmcnt~ received by the Commission 

ANZECS 

BEACON 

CAROL Operating Agreement 

<these thr~e agreements submitted by CAACE in 1987> 

ACL 

St::an Carriers 
Scc:m Dutch 

ANJ-IEX Il 

<these three agreements submitted by their representative5 in 19BB> 

!RIO 

Nedscans Letter of Intent 

Johnson ScanStar 

ELIP.OS.l\L 

S~edish Orient Line Agreement 

W~st Co~st UY Arab Service Operating Agreement 
Streamlin~ Joint Liner Service Agreement 

Canada Maritime Slot Charter Agreement 

COSEWFI C·:•cTtrr•rm Services 

' I 

s.C.I\.D.O.A. -Service Commun d'Armements Desservant l'Ouest A:fric'a· 

Joint Container Service Europe - East Coast South America 

GOBRA Oper~ting Agreement <covering Phase I> 

F~d Sec- Express Service <former CAMEL Mcrzario> 

tall tho:?sc- ~greements 5ubmitted by CAI\CE in 1999> 

CAROL Lines Jc·int ServicE:· Agreement 

Trans Fre-ight Lines Joint Venture AgreeD'tent 

Paci!i.r. EUl'•'Pe Express Joint Service Agreement 
'!t~l ia - d 'Amico Joint Service Ag1•eement 

t these f~·'Jr agreements received from the Federal Hari time Commissio 

Washington D.C.> 



(MULTIPLE MEMBERSHIPS OF LINES/CONSORTIA/CONFERENCES) 

I OMEX I JscANDUTCH 1 

Cho Yang Shipping (SKO) CGM (F) 

NOL (Sing) Nedlloyd (NL) 

OOCL (H.K.) East Asiatic (DK) 

Wilhel~sen (H) 

j F;-R EAS-;~;;-~EIGHT coNFERE-~cEJ 

8 
P&OCL (UK) 

Ben Line (UK) 

Hapag Lloyd (0) 

NYK (J) 

EJ 
NOL (Sing) 

OOCL (UK) 

Korea Shipp. Corp. (SKO) 

Cho Yang Shipp. (SKO) 

I MED cLusJ · 

? (F) 

Lloyd Triestino CI> 

NOL (Sing.) 

HYK (J) 

Swedish Transocean (S) Mitsui OSK (J) Kawasaki Kisen Kaisha (J) O~EX 

(Taiwan, Hong Kong, 

Singapore, South Korea) 
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ACL 

s 
Wa 

(MULTIPLE MH~BERSHIP LINES/CONSORTIA/CONFEREffCES) 

NEUSARA I USANERA 

US/EUROPE RATE AGREE~ENTS 

Pacif. Eurax. 
Express JS/HL/PEX 

SAGUMEX 

(F) 

(NL) 

NEW '? 

TFL 

(UK) 

land 

CTE (E) 

Johnson Scanstar 

~ 
Blue Star (UK) 

East Asiatic COIC) 

Johnson Line (S) 
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Generate Mariti~e 

(f) 

Ch~rente Stea~ship Co. 

(UK) 

CONFERENCE 

ASSOCIATION OF WEST INDIA TRANSATLANTIC STEAMSHIP LINES 

W.I. T .A.S.S. 

eo lloyd 

(NU 

NiJgua 
Nat. Line (Nicar.> 

Johnson l. ine 

Finn carriers (Fine> 

Royal Mail Lines (UK) 

Flomerca (Guate~ala> 

I 
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ANNEX IV 

COUNCIL REGULATION CEEC> No OF 

On the application of Article 85<3> of the Treaty to certain ~ntnnnrins 

of agreements, 

companies. 

decisions nnd concerted practices betw.:-•m ~;tupPli•U 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European Economic 

Community, and in particular Article 87 thereof, 

Having regard to the proposal from the Commission1, 

Having regard to the Opinion of the European Parliament2 , 

Having regard to the Opinion of the Economic and Social Committee3, 

Whereas Article 85< 1 > of the Treaty may in accordance with Article 

85(3) be declared inapplicable to categor~es of agreements, decisions 

and concerted practices which fulfil the conditions contained in 

Art i c 1 e 8 5 < 3 ) ; 

Whereas the provisions for the application of Article 8513) should be 

adopted by way of Regulation pursuant to Article 87; whereas, according 

to Article 87<2l<b>, such a Regulation must lay down detailed rules for 

the application of Article 85 < 3), taking into account the need to 

ensure effective supervision, on the one hand, and to simplify 

administration to the greatest possible extent on the other; whereas, 

according to Article B7<2><dl, such a Regulation is required to define 

the respective functions of the Commission and of the Court of Justice; 

1 
0. J. 

') 

-o.J. 

3 O.J. 



Whereas liner shipping is a capital intensive industry; 

c·:mtainerizat ion has increasest pressures for co-operation <mel 

r<Jtionalis<lti(m; wht•r·cas the Community !;hipping induc;tl"/ nr>1•d~; tr• 

attain the necessary economies of scale in order to compete 

successfully on the world liner shipping market; 

Whereas joint service agreements between liner shipping companies with 

the aim of rationalising their operations by means of technicGl, 

operational and/or commercial arrangements <described in shipping 

circles as consortin> can help to provide the necessary means for 

improving the productivity of liner shipping services and promoting 

technical and economic progress: 

Whereas users of the shipping services offered by consortia can obtain 

a share of the benefits resulting from the improvements in productivity 

and service, by means of, inter alia, regularity, cost r·~ciuct it::>ns 

derived from higher levels of capacity utilization, better service 

quality stemming fr0m improved vessels C!nd equipment, and pff:ici ent 

door-to-door transport: 

Whereas most consortia deal with multi-modal transport operations which 

fall partly within the scope of Council Regulation < EEC l No 4056/8/' 

and partly under Council Regulation <EEC> No 1017/685 and, insofar as 

containers are concerned, partly under Regulation No 17/62 of the 
.16 counc1 ; 

Whereas the Commission should be enabled to declare by way of 

regulation that the provisions of Article 05(1) do not apply to certain 

categories of consortia agreements, decisions and concerted pra~tices, 

4o.J. No L378, 31.12.1986, p. 4. 

5o.J. No L175, 23.7.1968, p. 1; <Special edition 1968 I, p. 302>. 

6o.J. No 13, 21.2.1962, p. 204/62; <Special edition 1959-1962, p. 87>. 



- 31-

in order to make it easier for undertakings to cooperate in ways which 

are economically desirable and without adverse effect from the point of 

view of competition policy; 

Whereas the Commission, in close and constant liaison with the 

competent authorities of the Member States, should be able to define 

precisely the scope of these exemptions and the conditions attached to 

them; 

Whereas consortia in liner shipping are a specialized and complex type 

of joint venture; whereas there is a great variety of different 

consorticl agreements operating in different circumstances; whereas the 

scope, parties, activities or terms of consortia are frequ~?ntly 

altered; whereas the Commission should therefore be given the 
responsibility of defining from time to time the consortia to which the 

group exemption should apply; 

Whereas, in order to ensure that all th~ conditions of Article 85<3> 

are met it would be necessary to attach to the block exemption 

conditions to ensure in particular that a fair share of the benefits 

would be passed on to shippers and that competition is not eliminated; 

Whereas under Article 11<4> of Council Regulation <EEC> No 4056/86, 

Article 11(4) of Council Regulation <EEC> No 1017/68, and Article 6 of 

Regulation No 17 of the Council, the Commission may provide that a 

decision taken in accordance with Article 85<3> of the Treaty shall 

apply with retroactive effect; whereas it is desirable that the 

Commission be empowered to adopt, by regulation, provisions to the like 

effect; 

Whereas notification of agreements, decisions and concerted practices 
falling within the scope of this regulation shall not be made 

compulsory, being primarily the responsability of undertakings to see 

to it that they conform to the rules on competition, and in particular 

to the conditions laid down by regulation concerning liner shipping 



Whereas there can be no exemption if the conditions set out in Article 

85<3> are not satisfied; whereas the Commission should therefore have 

power to take the appropriate measures where an agreement proves to 

have effects incompatible with Article 85(3); whereas the Commission 

should consequently be able first to address recommendations to the 

parties and then to take decisions; 

HAS ADOPTED THIS REGULATION: 

1. Without 

4056/86, 

ARTICLE 1 

prejudice to the applications of Regulation <EEC> 

Regulation <EEC> No 1017/68 and Regulation No 17, 

No 

the 

Commission may, by regulation and in accordance with Article 85<3> 

of the Treaty, declare that Article 85( 1 > shall not apply to 

categories of agreements between undertakings, decisions of 

associations of undertakings and concerted practices that have as 

their object to promote or establish cooperation in the joint 

operation of maritime transport services or of combined maritime and 

land transport services. 

2. Such regulation shall define the categories of agreements, decisions 

and concerted practices to which it applies and shall specify the 

conditions and oblieations under which, pursuant to Article 85<3> of 

the Treaty, they shall be considered exempted from the application 

of Article 85<1> of the Treaty. 

ARTICLE 2 

1. The Regulation pursuant to Article 1 shall be made for a specified 

period. 

2. It may be repealed or amended where circumstances have chaneed with 

respect to any of the facts which were basic to its being made. 



-~.)-

APTICLE 3 

-:~:-2 regulc::1;.ion cldopt·.?d pursu.;mt to Article 1 may include ,, ~Jl'•JVi~::;:ion 

f·~·r•:•: •:>f such regulation, 

est~blis~~d therein. 

provided they comply with the t:~c·nch tions 

ARTICLE 4 

Before adopting the regulation, the Commission shall publish a draft 

thi?reof to en.:3ble all persons and organizations concerned to submit 

their comments within such reasonable time limit, being not less than 

on~ month, as the Commission shall fix. 

ARTICLE 5 

1. Before publishin~ the draft regulati.c•n and before ~4ck•pting th(' 

regulation the Commission shall consult: 

a> The Advisory Committee on Agreements and Dominant Po:-;i tior1 in 

Maritime Transport established by Article 15<3> of Regulation 

<EEC> No 4056/86; 

b\ the Advisory Cor,mittee on Restrictive Practices and M·:·nopolies in 

the Transport Industry established by Article 16<3> of Regulation 

<EEC) No 1017/68; 

cl the Advisot'Y Committee on Restrictive Practices ·;md Mon0polies 

established by Article 10<3> of Regulation 17. 

~. Parasraphs 5 and ~ of said provisions, relating to consultation with 

the Advisory Committees, shall apply, it being understood that joint 

meetings with the Commission shall take place not earli0r than one 

m•:•nt:h ;_lf~.J·r· .:-t~:.p;4t:ch of the n•)tice convening them. 



ARTICLE 6 

1. Where the persons concerned are in breach of a condition or 

obligation which attaches to an exemption granted by the Regulation 

adopted pursuant to Article 1, the Commission may, in order to put 

an end to such a breach: 

- address recommendations to the persons concerned, and 

- in the event of failure by such persons to observe those 

recommendations, and depending on the gravity of the breach 

concerned, adopt a decision that either prohibits them from 

carrying out, or requires them to perform, specific acts nr, while 

withdrawing the benefit of the block exemption which they enjoyed, 

grants them an individual exemption in accordance with Article 

11<4> of Regulation <EEC> No 4056/86, Article 11(4) of Regulation 

<EEC> No 1017/60 and Article 6 of Regulation No 17, as 

appropriate, or withdraws the benefit.of the block exemption which 

they enjoyed. 

2. Where the Commission, either on its own initiative or at the request 

of a Member State or of natural or legal persons claiming a 

legitimate interest, finds that in any particular case an agreement, 

decision or concerted practice to which the block exemption granted 

by the regulation adopted pursuant to Article applies, 

nevertheless has effects which are incompatible with Article 8~(3) 

or are prohibited by Article 86, it may withdraw the benefit of the 

block exemption from those agreements, decisions or concerted 

practices and t.:~kr! all appropriate me;:~sures for thf' pur·pn•;e <:1f 

bringing these infringements to an end, pursuant to Article 13 of 

Regulation <EEC> No 4056/86, Article 13 of Regulation <EEC> No 

1017/68 and Article 8 of Regulation No 17, as appropriate. 

3. Before taking a decision under paragraph 2, the Commission may 

address recommendations for termination of the infringement to the 

persons concerned. 



ARTICLE 7 

This Regulation shall enter into force on the day following its 

publication in the Official Journal of the European Communities. 

This Regulation shall be binding in its entirety and · directly 
applicable in all Member States. 

Done at Brussels, 

For the Council 

The President 




