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COMMUNICATION FROM THE COMMISSION TO THE COUNC!L
ON THE PROTECTION OF NATIONAL TREASURES
POSSESSING ARTISTIC, HISTORIC OR ARCHAEOLOGI!ICAL VALUE:
NEEDS ARISING FROM THE ABOLITION OF FRONTIERS IN 1992

1. Under the Single European Act, the European Community must, by
31 December 1992, establish the internal market, which will comprise an
area without |Internal frontiers In which the free movement of goods,
persons, services and capital Is ensured. For some time now, as progress
Is made towards that objectlve, fears are also being voiced that such a
leap forward for the Community might lead to Impoverishment of the
artistlc, historic and archaeologlcal herltage of the Member States.
Whether or not such fears are Justified, careful consideration must be
given to the matter by all concerned.

Two equally Important objectives have to be reconclied: on the one hand,
completion of the Internal market clearly has to be achleved In full, since
it is an alm that the Member States have set for the Community by common
agreement; on the other hand, Member States legitimately expect to be able
actively to pursue their cultural policy, since It falls under their
responsibility, partilcularly as regards the protection of natlonal
treasures possessing artistlic, historic or archaeologlcal value.

2. The ldeal!l long-term solution would be to develop the idea of a common
European herlitage. As far as the immediate future (s concerned, however,
completlon of the Internal market has to be reconclled with the Member
States’ desire to protect thelir national treasures, the leglitimacy of which
is recognized by the EEC Treaty. It would be Inconcelvable to apply
unrcstrictedly the loglc of the internal market and the principle of the
free movement of goods In reospect of objects that constitute national
treasures: account must be taken of the special nature of cultural items,
which cannot be treated as mere goods. The fact remalins, howover, that
completion of the Iinternal market could be rendered difficult by the
implementation of nationai measures almed at protecting natlonal treasures.
The Coordinators® Group, set up by the European Councl! In order to
coordinate and stimulate work in progress within different bodles with a
view to removing physical barrlers, mentioned in Its report to the Europsan
Counci! held In Madrid in June 1989 (the "Palma document”) that measures In
the area are desirable.

3. The Commisslon wishes to Initlate a dlalogue with the Member States; it
should not be expected to anticipate on Its own all the problems regarding
the protection of national treasures that could possibly derlive from
completion of the Internal market or, less still, to put forward a slingle
ready-mado solutlon for each potential problem.
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The starting-point for this communicatlon Is the simple fact that

ali
Member States are applying - as part of thelr poilcy for protecting their
artistic, historic or archaeologlical herltage - laws that prohiblt the

export of certain cultural objects from thelr territory or make the lattear
condltional on the completlion of certaln formallities. This communicat ion

focuses on the repercussions of completion of the Internal market for the
Implementation of such Jlaws.

It is for the Member States In the filrst Instance to ook at the
repercusslions completion of the Internal market will have on the
tmplementation of their cultural policles and examine whother new maasures
In the area are necessary or deslirable. Nevertheless, although such
matters need to be examined at national level In each Member State, they
must also be discussed at Community level.

The Commission wishes in thls communication to put forward some points for
discussion and open the debate.

it first describes the legal framework within which discussions should be
conducted. It then goes on to set out Some approaches that could be
adopted to tackle the problems ralsed In the flirst part. The Commission
does not Indicate Iits preference for any of the Ideas put forward, but
wlshes, by presenting the possible approaches to make a constructlve

contribution to the dlalogue that should unfold between the Member States
and the Commisslon.
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I.  THE LEGAL FRAMEWORK

A. Articles 30 to 36 of the EEC Treaty

4. As the Court of Justice stated In its Judgment of 10 December 1968
(Case 7/68 Commisslon v Italy), the provisions relating to the free
movement of goods within the common market (in particular,
Articles 30 and 34 of the EEC Treaty) apply to all goods, Including Iitems
such as works of art. Nevertheless, under Article 36 of the EEC Treaty,
Articles 30 to 34 do not preclude prohibitlions or restrictions on Iimports
or exports that are justified, In partlcular, on grounds of the "protection
of national treasures possessing artlstic, historic or archaeological
value"., In practice, ali Member States have legislation which, through
specific procedures governing the Issue of |licences and permits, prohibits
or restricts to a greater or lesser extent the export of natlonal
treasures.

5. The Commisslon, to which the Treaty has assigned the task of ensuring
that Community law |Is applied, has to examine whether current national
rules are compatibile with Communlty law, and in particutar
Articles 30 to 36 of the EEC Treaty. Rather than proceeding on a
case-by-case basis, the Commission considered It necessary to act more
systematlically here by publicizing Its iInterpretation of the relevant
Communlity provisions. |t therefore Intends to publish In a few months
time, after consulting the Member States on a draft text, a communication
on the interpretation of Community law as It relates to the free movement

of works of art within the Community. 1In that communlication, the
Commisslon Intends - subject to the consultations mentloned - to interpret
Article 36 of the EEC Treaty as follows. In line with declsions of the
Court of Justice concerning other exceptlions to the principle of the free
movement of goods, It Is for each Member State to determine Its own
criteria for ldentifylng cultural objects that can be regarded as "national!
treasures"; nevertheless, the concept of "national treasures possessing

artistlc, historic or archaeologlcal value" cannot be defined unllaterally
by the Member States without verificatlion by the Community institutlons.
The Commisslion is proposing certaln criteria that In a way constitute the
framework within which Member States can appiy their laws. Moreover,
Article 36 of the EEC Treaty - which should be Interpreted restrictively
since It derogates from the fundamenta! rules of the free movement of goods
- cannot be relled upon to Justify laws, procedures or practices that lead
to discrimination or restrictions whlch are disproportionate with respect
to the alm In view.

6. It ts open to question whether all those provisions fully comply wlth
the Iimits laid down by Communlity law, but It cannot be denied that they
are at least partly Justifled under Communlty law as It now stands. In

other words, irrespective of completion of the Internal market, current
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Community law authorizes natlona!l measures prohiblting or restricting the
export of cultural objJects, provided that they comply with the Iimlits It
lays down.

7. Admittedly, the Community Is endeavouring to [|Imit recourse to
Article 36 of the EEC Treaty in other areas, particularly by adopting
Communlty provisions harmonizing the Member States’ requirements. There Is
nevertheless a major difference beotween the protection of national .
treasures and the other grounds adduced (In the context of Article 36 of
the EEC Treaty or the principles developed 1in Cassis de Dlijon and
subsequent judgments) for restricting the movement of goods. Most such .
grounds (protection of health, the environment, consumers, Industrial
property, etc.) are put forward as a Justificatlon for restricting imports
and can therefore be removed as barrlers to free movement by harmonizing
the standards and rules In question. The problem of the protectlon of
national treasures would, on the other hand, contlnue to exist even If the
Member States all had identical legislatlon (which Is, moreover, far from
being the case). Whereas for other goods It Is necessary merely to
dotermine a Community standard of protection of health, the environment,
etc., when It comes to the protection of national treasures, on the other
hand, the Member States tend to reason In terms of safeguarding "their"

her i tage.

Harmonlzation of national laws would result Iin exports of natlional
treasures being prohiblted or restricted according to the same criterla In
each Member State. It Is to be feared, however, that mere harmonizatlion

would not solve the problem: what Is regarded as a blow to the national
herttage is removal from national territory; knowledge that the object In
question will be protected In the same way In another Member State Is not
enough. In other words, harmonlzation - assuming that it were possible -
would not eliminate recourse to Article 36 of the EEC Treaty in this area.

B. The Internal market

8. The Single European Act added Article 8a to the EEC Treaty, which
provides that *“the Community shall adopt measures with the aim of
progressively establishing the Internal market [... which] shall comprise
an area without Internal frontiers in which the free movement of goods,
persons [...] iIs ensured".

It should be borne Iin mind that when the Single European Act was signed, a
General Declaration was adopted whereby "nothing in these provisions shall
affect the right of Member States to take such measures as they consider
necessary [...} to combat [...] Illiclt trading In works of art and
antiques". N

9. As the Commission explained In Its White Paper on completion of the
internal market (COM(85) 310 flnal), the Internal market process Iinvolves
dismantling the following barrliers In partlcular:
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- physical frontiers: all checks on goods and persons currently carried
out at the Community‘'s internal frontiers should be abollshed:

- tax barrilers: the checks and formalitles <currently applied In
Intra-Community trade for tax reasons (VAT) should also disappear.

10. The abolltion of checks at Internal frontlers wil! not automatically
put an end to the procedures, prohlbitions and restrictions currently
applied by Member States wlith regard to exports of national treasures. In
principle, Article 36 will contlnue to apply.

Member States wlll therefore be able to contine applylng national laws
after 1992, provided that they comply wlith the |IImits lald down by
Article 36 of the EEC Treaty.

11. Completion of the iInternal market will nevertheless have repercussions
on the ways In which such laws are applied, since Member States will no
longer be able to carry out checks on goods and persons as they pass
through Internal frontiers or to base export formallities and controls on
tax checks, as they do at present.

In other words, Member States will bs able to continue applying thelr laws,
but will lose some of the means of veriflcation hitherto avallable to them.

C. Common rules on exports

12. The Community, whlich Is a customs union, has since 1970 been applying
common rules for exports to non-member countries, In pursuance of Council
Regulation (EEC) No 2603/69 of 20 December 1969 (0J No L 324, 27.12.1969,
p.25). In principle, exports are unrestricted (Article 1 of Regulation
(EEC) No 2603/69). In additlon, Community law has harmonized the
procedures for the export of Community goods (Directive 82/117/EEC) of
24 February 1981, 0J No L 83, 30.3.1981, p.40 and Dlrective 82/347/EEC of
23 Aprit 1982, 0J No L 156, 7.6.1982, p.1): any such export Is conditional
on the lodging at a customs office of an export declaration accompanlied by
"all the documents required for the correct application of [...] provisions
governing the export of the goods" (Article 3 of Directive 81/177/EEC).

Nevertheless, Artilcle 11 of Regulation (EEC) No 2603/69 provides that the
common rules do not preclude the applicatilon by Member States of

quantitative restrictions on exports, In particular on grounds of the
"protection of national treasures possessing artistlic, historlc or
archaeological value". Moreover, Article XX of the GATT, which also bans

export restrictlions, provides that the Agreement does not preclude measures
"(f) Imposed for the protection of national treasures of artlistic, historic
or archaeological value". The exception provided for by Artlicle 36 of the
EEC Treaty as far as Intra-Community trade Is concerned therefore also
exists as regards exports to non-member countries, which tis, moreover,
perfectly loglcal.
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Clearly, however, each Member State uses the possibillty open to It under
Article 11 of Regulation (EEC) No 2603/89 In order to apply Iits own
national law. In this area, the Community therefore has twelve different
sets of rules at its external frontlers.

13. In principle, completion of the Internal market will not alter the
situation. The export rules will, however, be applled in a completely
different lega!l context. The fact that there will no longer be any checks
at Internal frontiers and that the tax admlnistration will no longer be
Involved In checking obJects dispatched within the Community wlill in
practice make It much easler for someoone to present a natlonal treasure
that has been unlawfully dlspatched from the country of origln at a customs
offlce in the Member State of hls choice, for export to a non-member
country.

In the absence of measures enabling the customs administration of the
Member State In which an object Is presented for export to a non-member
country to take account of the Iinterests of the other Member States, it
could apply only Its own rules, as Is the case today; however, a greater
number of objects could be Involved than at present.

D. Internatlonal conventions

Of the International Instruments that relate directly or Indirectly to the
protection of cultural property, two conventions are particularly
important:

15. The Unesco Convention of 14 November 1970 on the means of prohlbiting
and preventing the Illlcit import, export and transfer of ownership of
cultural property. Thls Convention lays down a broad definition of
cultural property. For the purposes of this communlcation, the relevant
provislions are as follows: the States Parties undertake to Introduce an
export certlflcate and prohibit the export of cultural property unless
accompanied by such a certificate (Article 6); to take measures to prevent
museums from acquiring illegally exported cultural property and, at the
request of the State Party of orlgin, return any cultural property stolen
from a museum, In return for Jjust compensation to an Innocent purchaser
(Article 7); and to obllge antlque dealers to malntaln a register
recording the origin of each Item of cultural property, the supplier and
the price and to Inform the purchaser of any export prohibition to which
the property may be subject (Article 10).

The Conventlon has been ratified by Greece, Spain, ltaly and Portugal and
59 non-member countrles (the United States, Canada, Turkey, Cyprus and
seven East European, seventeen African, sixteen Asian and fifteen American
states).

16. The European Convention of 23 June 1985 on offences relating to
cuttural property (Councll of Europe No 119). The Conventlon relates
malnly to mutual asslistance In the Judiclal fleld: Article 8 provides for
the enforcement of judgments dellvered by any Party for the purpose of
selzure and restitution of cultural property found in the territory of the
requested Party to the person deslgnated by the Judgment; the Parties may
nevertheless specify the conditlons under which such judgments are
enforced. The Convention lays down a tist of categorles of cultural
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property to which It applies, some of which are optional; the offences
concerned are theft, appropriation wlth vlolence and receiving. The
Contracting States may nevertheless declare that It also appllies to other
offences relating to cultural property, In particular I!legal exports.

The Convention has not yet come Into force, since It has not so far been
ratifled by any country (Greece, ltaly and Portugal have signed It, as have
Cyprus, Turkey and Lliechtenstein).

E. Definition of the scope of any measures

17. If certain measures were to be envisaged to protect the herltage of
the Member States, the questlion of the types of object covered would
clearly be a cruclal one.

It should be stressed that the task is to determlne the objects in respect
of which monltoring procedures and controls may be established, and not the
objects In respect of which Member States actually take measures for the
"protection of national treasures" (export prohibltlons and requests for
return). Monltorlng measures necessarlly relate to categories or types of
object, so that action can be taken in a I|Imited number of cases.

18. As regards "unllateral” measures taken at national level solely with a
view to protecting natlional treasures, Membor States are In principle free
to determine the categorles of property concerned, subject to the
restrictlions imposed by Community law.

19. As far as any measures to be taken at Community level are concerned,
on the other hand, the situation |Is different. Clearly, monltoring
procedures and controls can functlon at Community level only If they have

uniform scope. The latter will naturally be proposed by the Commission,
but due account of the wishes of the Member States will clearly have to be
taken, slnce we are, after all, dealilng with a matter (protection of the

national herlitage) which is thelr responsibility.

20. The scope should not be determined merely by adding together all the
categories and groups of objJects that are currently subject to controls In
at jeast one Member State. There are two Ilmits: flrst, the number of
objects concerned should be proportionat to the severlty of the measures
envisaged. An extremely strict system requiring a large number of
authorizations and frequent Involvement of the authoritles, etc. can be
appllied only In respect of a IlIimlted number of objects; otherwise, it
would elther fall to operate effectively In practice or unduly restrict
lawful trading. Such an observatlion holds true sven more so in the case of
a Europe-wide market. Secondly, the number of objects covered by a given
measure should be commensurate with the aim of that measure.
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21. 1t Is furthermore necossary to dlffcrentlate betwceon the scope of
moasures onvisaged for application at the Community‘s external frontiers
and that of any rules applicable withlin the Community: the Introduction,
at Community level, of a measure relating to the oxport of national
troasures would be covered by Article XXIV of the GATT, whlch concerns
customs unlons. Such export msasures would have to be no noreo restrictive
than exlsting rutes, but would not prevent the maintenance of provisions
governing relatlons between members of the Customs Unlon.

22. An alternative to defining scope by referring to categorlies and groups
comprising an unknown and Indefinite number of obJects could be to refer to
registers listing speciflc objects that should be subject to monitoring
procedures and controls,

It should be examined carefully to what extent such lists would make it
possible to define the scope of any measures by reference to specific
objJects (lists of natlonal treasures) rather than abstract catogorles.

23. In any event, although the question of scope In relation to subject
matter should logically be tackled first, It can be discussed in detall
only after the content of any measures has been declded.

F. Bona fide purchasers

24. 1t should be stressed that this communicatlon focuses on the measures
that should enable the Member States to continue after 1992 to protect
thelr cultural heritage. A clear distinction should be drawn between the
general problem and the specific questlions that arlse In connection with
the restitution of stolen objects. The questlon of stolen property (and
of whether or not there Is a right to demand its return) iIs governed by the
normal rules lald down by civil law In respect of all movable property,
which may vary from one Member State to another. The crux of the problem
concerns the bona flde purchaser.

25. Stimllar, although not lidentical, problems can arlse In the case of the
bona fide purchaser of a natlonal treasure that has previously been
untawfully dispatched from the country of origin. The authorlities (and
courts) of one country have hitherto not usually taken Into account the
export prohlbltions of another, and the purchaser can therefore fesl
relatively secure with regard to a claim for restitutlon from the country
of origin. With completion of the internal market, the questlion arises of
the rights and dutlies of a person who purchases in good faith an object in
Member State B that later proves to have been unlawfully exported from
Member State A: his situatlon |Is comparable - but not necessarlly
Identical - to that of the bona fide purchaser of a stolen object.



I. POSSIBLE APPROACHES

26. It s clear from the analysis made In the flirst part of thls
communlicatlon that completion of the Internal market will have the
following consequences for protection of the artistic, historic and
archaeological heritage of the Member States: the latter may continue to
apply, within the limits laid down by Article 36 of the EEC Treaty, their
taws prohiblting or restricting the dlspatch of national treasures from

thelr territory. They may no longer carry out checks at Internal
frontiers for the purposes of enforcing their laws, and the fact that the
tax administration will no longer monltor Intra-Communlity trade for tax
purposes will deprive Member States of a simple method of verification.

At the Community‘s external frontlers, Member States may continue to carry
out checks and apply thelr laws; however, the abolltion of frontiers may
glve rise to problems of unlawful export.

27. The question that has to be addressed Is whether such a sltuation
calls for new measures to be adopted to offset the repercussions of
completion of the Internal market. The Commission wlshes to stress that
Community taw, and In particular Article 36 of the EEC Treaty, already
takes account of the specific nature of natlonal treasures and that It
Iintends (see polnt 5 above) to draw up an Interpretative communlication
setting out the framework within which Member States can apply thelr laws.
It Is therefore necessary Iin the first place to examlne whether additional
measures are really called for. As already stressed, the approach or
approaches taken (or any other ldeas followed up) will depend entirely on
the outcome of the dlalogue with the Member States.

28. The Commission has examined the possible measures, which can be
classifled according to whether they are to be taken at national level
alone (see Section A below) or by the Community. Among the latter, a
further distinction should be drawn between rules that could be applied at
the external frontiers (Sectlon B below) and those relating instead to the
movement of cuitural objJects within the Community (Section C). For the
sake of clarlty, the different measures that can be conslidered are
presented according to the degree of Involvement of the public authorities
In trade In cultural objects.

A. Measures taken solely at national level

29. As far as the implementation of national laws is concerned, It Is for
the national leglislator In the flrst Instance to declde on the ways and
means of enforcing them. What such laws have in common is that they make
dispatch of certaln cultural objects from national territory subject to
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authorlzation by the public authorities. The question that arises Is how
the natlonal legislator can Iinduce psrsons wlshing to export a national
treasure to follow the procedures It has lald down, Iin a slituation where
there are no longer any checks at the Community’'s Internal frontlers.

30. Tho dlssuasive effect of c¢rimlnal law can be conslderable. I f
unlawful dispatch of a cultural object from national terrltory were
actually sanctioned by fines exceeding the value of the object itself, many
people would prefer to follow the established procedures rather than
running the risk of belng so fined. In the case of deoalers, sanctions
Including temporary suspenslon or permanent excluslon from the professlon
could constitute effective "incentives" to compliance.

31. Furthermore, abolition of checks at the Community’'s iInternal frontiers
does not prevent Member States from carrying out checks elsevhere. Closer
monfitoring of the art market could be one of the ways In which the nationa!
cultural herltage could be afforded greater protection.

B. Measures at the external frontiers

32. Conslderation should be glven In the flirst place to measures that
could be taken by the Community at its external frontiers. The abolition
of checks at Internal frontiers strips each Member State of its de facto
powers physically to retaln an object in its territory (although the
effectiveness of present checks can be questioned); on the other hand, the
presence of an objJect in the territory of another Member State can stitl
prevent it belng lost for ever, since as long as It has not been exported
to a non-member country, it remains within the Internal market and subject
to Communlity law.

33. Once customs checks on intra-Community trade have been abollshed, It
wlll be possible to present an iItem for export to the authorlties of any
Member State wlthout Its origin In the Community normally belng of any
Importance. Consequently, unless the Community legislates In the matter, a
Member State will be able to apply only Its leglslation and Its criteria to
cultural property presented for export to a non-member country, and will be
unable to take account of the wishes of another Member State or take action
on Its behalf. The common rules on exports could consequently be
supplemented with a requirement that the export declaration for any item of
cultural property be accompanled by an export authorlzation iIssued by the
Member State of orlgin. Such a measure would presuppose that clear rules
be drawn up on the objects concerned (see polint 34 below) and the method of
determining the Member State of orlgin, responsible for Issulng the
authorization (sse points 35-36 below).

34. The definition of the objects that could be exported only on
production of an authortitzation Issued by the Member State of orligin should,
since 1t involves applying customs leglslation, take account of the
Combined Nomenclature (e.g. Chapter 97: "Works of art, collectors’ pieces
and antiques"). |t wilil be for the Member States to make their wishes
known in this connectlon.
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The definition of the objects concerned should therefore be uniform and
could Include types of object that are not subject to protective measures
In certain Member States (those which apply a less restrictive policy).
The authoritlies of those Member States would, when objects were presented
for export from thelir territory, consequently have to check that they were
accompanied by an authorization from the Member State of origin, even If
they were not subject to controls under thelr own national law.

Another consequence would be that the authorities of those Member States
would have to make arrangements for Issuing authorizatlons In respect of
objects they did not subjJect to any natlonal protective measure, so that
thoy could be exported from the Community.

35. A more complex problem Is that of determining the "Member State of
orlgln", 1l.e. the Member State responsible for |Issuling (or, where
approprlate, refusing to Issue) an export authorlization. Certaln criteria
could be lald down enabling the customs administration to check whether the
objJject presented for export is accompanled by an authorization from the
Member State of origin. Of all the possible criteria, the most simple but
also the most arbltrary one would be to lay down a reference date. |If such
a solution were adopted, the exporter would therefore have to request
authorization from the Member State in which the object was located on the
reference date, unless It had subsequentiy been lawfully dlispatched to
another Member State, which would then become the Member State responsible.
The Member State responsible would have to examine whether, under Its
legislatlon, the object could be exported to a non-member country. |If so,
it would Issue an authorizatlon; if the latter were assigned a certaln
period of valldlty (five years, for example), the object could be shipped
to and sold at (and finally exported from) the place In the Community that
best sulited the owner, who would not be Inconvenlenced during that perlod
by the rule whereby once an ob)ect Is dispatched lawfully to another
Member State, the latter becomes the "Member State of origln".

36. If, In the case of a glven object, the exporter Is unable to Indicate
the Member State responsible, e.g. through lack of Information, a possible
solution could be either to require the exporter to request all twelve
Member States to Issue a declaration that they are not concerned by the
planned export, or to send the request for authorlization to the
administrations of the other Member States, which would have a set perlod
(e.g. three months) within which to take any action.

37. Such a system would enable the customs administration of each
Member State to take account of the Interests of the Member State of origlin
of each object presented for export, since the indlvidual declsion (on
whether or not to aliow export) would already have been taken by the
competent authorities of the Member State to whose legislation the object
In question Is subject. Any natlional treasure unlawfully dispatched to
another Member State after the reference date could not therefore be
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cxported to a non-member country, slnce the exporter would have an
authorization from noilther the Member State of origin nor tho second
Member State; the latter could not Issue an authorlzation since the object
vas not located In Its terrltory on the reference date and could bo
presumed not to have been lawfully dispatched to Its territory after thaot
date.

C. Measures relating to movement wlithin the Community

38. Exlisting national laws are almed at physlically retaining the objJect In
questlion In the territory of the Member State concerned. Frontier checks
enable the dlspatch of natlonal treasures to bo prevented to some eoxtent.

Where, In the present situation, a natlonal treasure has left the territory
of a Member State, the latter no longer has any de facto powers over the
objJect: It can only bring pressure to beoar (through penal sanctions) In anh
attempt to recover I[t, unless there Is an agreement between the country of

origln and the country of destinatlon. Somo Member States may well take
the view that stepping up the measures taken at natlonal level (seec sectlun
A above) will not be sufflclent to prevent an unacceptable increase in the

number of objects dlspatched unlawfully (i.e. without the estabilshed
procedures being followed). The question thercfore arises whether measures
should be taken at Communlity level to prevent such an increase. Several
measures can be contemplated; some of them would be more difficult to put
into effect than others.

(1) Distinction between authorization to export and authorlzation to
dispatch

39. The first question to discuss is whether Member States intend to apply
their laws after 1992 without taking account of the planned destination of
the object, as 1Is the case at present. It |Is quite possible that
Member States might agree to allow an obJect to be dispatched! to another
Member State, provided that It were not subsequently exported to a
non-member country; the authorlzation to dispatch the object would In that
case be conditlonal.

40. Such a distinction would be meaningful only Iif the Member Statos
agreed to introduce common rules at the Communlty’'s external frontiers, as
described above (points 32 et seq). In that case, the result of
distinguishing between authorlzation to export and authorizatlion to
dispatch would be that the first Member State would remaln the
"Member State of origin" for the purposes of the common rules on exports,
although the object would be lawfully located In the terrltory of another
Member State. Such a distinction would be fairly difficult to put Iinto
practlce, since It should presuppose that the second Member State, to which
the obJect had been (by definltion lawfully) dispatched, were Informed by

1 In this communication, the term "dlIspatch" Is used instead of "exporti"
where an object 1s moved within the Community only.
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the flrst Member State that the latter was opposed to subsequent export:
the second (or third, or fourth) Member State would normally rogard liscli
as the Member State of origin for the purposes of Issuing any ¢’.o0it
authorizatlion, since the object arrlved lawfully In Its territory.

41. The dlistinctlion betwsen export authorlzation and authorization to
dispatch also gives rise to problems other than practical ones, and ia
particufar the question of how long the flirst Member State can continuc
claiming to be the "Member State of origin" for the purposes of exports
(how could 1It, for example, once an Item had been In the territory of
another Member State for some ten or twenty ycars, subject to It being
exported to a non-member country on the grounds of the need to protect a
“national" treasure?).

(2) Mutual recognltion of national laws

42. Another approach that could be contemplated would be to replace the
possibillty of physically preventing an object from leaving national
territory by the assurance that an obJect will be returned where it has
been dispatched Illegally.

This could take the form of mutual recognltion by the Member States of the
prohibitions and restrictions enshrined In thelr laws, with the result that
they would have to apply such measures In their territory to national
treasures belonging to the natlonal herlitage of the other Member States by
returning such treasures where they have been unlawfully dlispatched. Such
a suggestlion presupposes that agreement be reached on the principle, scope
and, where appropriate, conditlons of such mutua! recognition (see
point 43 below) and that clear rules be drawn up for determining to what
natlonal heritage a glven object In the Community belongs or has belonged
(see points 44-45 below).

43. In view of the great differences betwsen natlional laws, mutual
recognition of prohibltlions on dispatch without prior authorization will
not be a simple matter to agree: it could glve rise to a situation In which
a Member State Is obliged to selze and return an obJect which, if Its own
domestic law had been applicable, would not have been the subject of
protectlive measures.

Such mutual recognition should not therefore be unlimited. In the first
place, the laws of other Member States can clearly be recognized only
insofar as they are compatible wlth Articles 30 to 36 of the EEC Treaty:
the system can never result in the enforcement of prohibitions that are
themselves Incompatible with Community law. |If the political will exlisted,
the Counclil could make mutual recognition of natlional laws subjlect to
stiffer restrictions than those already Imposed by Artlicle 36 of the
EEC Treaty, so that recognition wouid apply only In the case of the most
important objects.

Furthermore, in order to limit exercise of the right to restitution of an
object unlawfully dispatched from a Member State’'s terrlitory, restitution
could be made subject to certain conditions that demonstrate to the country
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returning the objJect that the latter 1is genuinsly Important to the
Vamber State of orlgin (for oxample, the condltlon that the object In
question bes placed In a collection on public digplay).

44, It Is a more dellcate matter to determine the Member State of “origin®
of any object located somewhere In the Community, l.e. to determine in the

case of each objJect concerned the Member State that would be entitled,
where approprlate, to demand the return of the object to its territory.

The simplest solutlion would appear to be to set a reference date on which
all objects are presumed to "orlginate" 1in the Member State In whose
terrltory they are then located (uniess they have been loaned, e.g. for an
exhibition). The date chosen could, for example, be that on which the
mutual recognition of natlonal laws came Into force.

45, [f that course of actlon were taken, a Member State requesting the
return of a national treasure would therefore have to prove that It was
located in Its territory on the reference date; a varlety of evidence could
be used for the purpose: for example, registers, lists or catalogues on
which the object appears. The Member State In question would naturally
also have to prove that the object was (a) not allowed to be removed from
Its territory wlthout its prilor authorization and (b) Indeed dispatched
unlawfully.

If the objJect had been lawfully dlspatched to another Member State after
the reference date, the latter country would become the "Member State of
origin". For the purposes of Intra-Community trade, however, such a
possibllity would be falrly remote, since .Article 36 of the EEC Treaty
allows restrictlons on Intra-Community trade In cultural property only
after the item In question has been In the territory of a gliven country for
an extended period, a sltuation that would not arise untll the late 21st
century.

46. Mutual recognition of Member States’ laws could be achleved by means
of a Community measure.

Nevertheless, the Commisslon should discuss with the Member States, as
suggested In the "Palma document” (see point 2), whether the same result
could not be achleved by ratifying elther the Unesco or the Council of
Europe Convention (mentloned In points 15-16). If so, the Commission coulid
send the Member States a recommendation that they sign and ratify one or
both of the Conventions within a specifled period and on the basis of a
common attitude with regard to Its or thelr provisions.

47. |If Member States wished to be certain that any national treasure
unlawfully dispatched would be returned to their territory, such a system
of mutual recognition would be satisfactory In that respect.
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Tho system would, however, clearly also have ma)or drawbacks for bona fide
purchasers and conssequentiy, at an earller stage, for traders, antique
dealers, eotc., who could be faced at any time with a restitution claim from
a Member State. Bona fide purchasers can be afforded better protection
(seo points 57 et seq. below): the solutlon would be to do away wlth ihe
need for the legal concept of "good falth" by organlzing trade In cultural
property In such a way that the trader can assure the purchaser that he
villl not bo faced with a claim. Such a method of safeguarding trade wouid,
howsver, Involve formallitles, which would afford the purchaser the
certalinty (and not merely an assurance based on "good falth") that the
rules have bsen compllied with, but would also Inconvenlience the trads. It
should be borne In mind that the procedures would have to be appllied not
only to cultural property whose dispatch Is envisaged, but also to cultural
objects that have always been located In the territory of a Member State
and whose dlspatch Is In no way envlisaged.

(3) An optional harmonlzed documentation system for cultural property

48. Should the Member States wlilsh to Implement some of the abovementioned
measureos, It could be deemed useful to harmonize natlional procedures so
that the decision to authorize dispatch and export (or acknowledgement that
the objJect In question may be freely dispatched, but not exported) Is made
in a manner that Is clear to anyone In the Community. To that end, a
system could be contemplated whereby It would be possiblie to lodge with the
authorities a flle on any litem of cultural property, glving a descriptlion
thereof and any other useful Information, on the basis of which an
identification sheet would be drawn up according to a standard format
throughout the Community.

49. Thls sectlon discusses the use that could be made of an ldentification
sheet system If It were to remain optlional; section 4 (points 64 et seq.)
discusses the consequences of maklng such sheets mandatory for some or all
cultural property.

Before entering Into the discussion, however, It should be stressed that a
system of Identiflcation sheets accompanying cultural property could be
genulnely effective and relliable only In the case of objects that can be
Individuaily ldentifled: It would be much more difficult to apply such a
system to serlies-manufactured objJects such as books, coins, stamps,
silverware or tableware.

50. The sheet couild have a varliety of uses: every decision by a
Member State affecting the cultural object in question could thus be added
to the flle and noted on the sheet, In particular authorlizations to
dispatch and export the oblect, acknowledgement that It may be freely
dispatched or exported or refusal to allow it to be removed from the
territory.
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651, DPoscacsion of such an ldontificatlion shoot would clearty enoble the
woldor or any subsequent purchaser to contest any unjustificd claim by the
Member State of orlgin and would also enable the object to be sold to
anyono In the Community under condltione (harmonlzatlon of the form) wvhich
vould agsura the purchaser that he would not bo liables to a clalm from ths
dembor Stato of origin.

52. If 1t were limlted In that mannor, howsvor, the ldontlificatlon shoot
vould servo to safeguard trado In only those objects for which a docision
had beon taken (i.e. those which have crossed a frontler) and would not
solve the problem of all those "natlonal" objects put on sale In the
Member State In which they were made. Theo posscibillty could therefore be
envisaged of allowling tho identlficatlion sheet for any objoct (whether or
not removal from the territory |Iis planned) to be eondorsed, by an
administrative authority, a member of the legal profession (such as a
notary or solicitor) or other reliable persons, with a declaration that the
obJect has been present Iin the territory of the Member State concerned
since at least the reference date (or, where appropriate, that [t has been
present in the terrlitory of a Member State since the reference date, has
been lawfully dispatched and has been In the territory of the second
Member State slince dlspatch).

The purchaser of an ob)ect accompanled by an identification sheet endorsed
with such a declaration could be certain that the object he Intends to
purchase has not been unlawfully dispatched from another Member State. As
long as he kept the object In the territory of the Member State In which he
purchased 1t, he could be certaln never to be faced with a request for Its
return to another Member State. |If he wished to dlspatch the object to
another Member State, he would have to follow the procedures or else run
the risk of subsequently belng confronted with a restitutlion claim.

53. The possliblility could also be envisaged of granting the holder of any
cultural object the right to have Its status (exportable or not) determined
In advance by the adminlistration. The administration’'s answer would thus
be obtalned well before any dispatch or export was contemplated. Such a
declaration should have a certaln period of validity (e.g. flve years).
The advantage would be that the dealer could, at the time of sale, dispose
of an unemcumbered object: he would know, and the purchaser would know,
that the operation could take place at all events. It might, howaver,
prove difficult to put such a suggestion Into practice in the early stages,
If the number of obJects submitted for a decision were too large.

54. Lastly, the possibility could be envisaged of equating the
ldentification sheet with an assurance that the object Is not stolen. |If
there were a European catalogue of stolen works of art or a comparable
system set up by the Insurance companies, an ldentification sheet could not
be drawn up, on submisslion of the file, until a check had estabilished that
the obJect was not stolen. The same aim could be achlieved, but In a manner
that would be much more exacting for the trade, if the identification sheet
were deemed to constlitute a (contractual) undertaking on the part of the
dealer that the object was not stolen. The vendor could ensure that such
was the case by demanding simllar assurances from his suppller. |If,
despite the exlstence of the ldentification sheet, the obJect nevertheless
proved to be stolen, the purchaser could take actlon against the vendor.
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(4) A mandatory documentatlon system for cultural property

56. The Community could also make It mandatory to lodge with the
authorities, In respect of some or all of the categories of culturai
property covered by the rules, a flle, a summary of which (the
Ildentiflicatlion sheot) would have physlcally to accompany the object In
question. It has already been strossed that such a system would probably
prove exacting for the art trade and possibly also difficult to put Into
practice at any glven time for all the objJects concerned, since the
administration would be temporarily Inundated with applicatlons. It should
nevertheless be polnted out that the system would not necessarlly requlire
the authorities to take any particular action with regard to each object:
it would be sufficlent for the owner to lodge the file on the reference
date and draw up the Identiflcation sheet himself, the faithfulness of
which (ldentlty of the object and Its presence Iin the territory on the
reference date) could be conflrmed by persons recognized by the authorltles
for the purpose (notaries, sollcltors, curators of museums, etc.).

56. A mandatory system would also have Its advantages. The purchaser of a
cultural object must be made awaro of its correct status and he would not
be entitled to claim any Injury If a Member State were subsequently to
demand that the object be returned to Its terrlitory: the purchaser would be
able to ascertaln from the identiflcation sheet whether the object had bseen
unlawful ly dispatched to another Member State, and could not claim good
falth If he purchased an object without an ldentificatlon sheet.

57. Secondly, a mandatory system would greatly facllitate application of
the common rules on exports, since the owner or new purchaser would not
have to Initlate investigations (Where was the object on the reference
date? Had It been lawfully dispatched from that Member State to another
one after that date?) In order to determine which Member State was
responsible for Issuling an authorizatlion when he intended to export the
object to a non-member country, since the Information would appear on the
identiflcation sheet.

58. Lastly, If establishment of an lIdentiflication sheet also constituted
an assurance that the object was not stolen, the public authoritles could
combat the recelving of stolen works of art much more easily, slince
unscrupulous dealers could no longer claim that they were unaware of an
object’s true status.

(5) Reglisters of natlonal treasures

59. Mandatory documentation for cultural property |Is clearly the most
bureaucratlc of all the ideas set out for consideration, but would at least
be a clear-cut solutlion. It links up to some extent wlith the Iidea of
reglsters. Thought can be glven to the questlion whether national treasures
can be protected at European level on the basis of Member States’ reglsters
of natlonal treasures, posslbly grouped together to form a European
register. The latter would theoretically be the Iideal solution, but the
feasiblllty of compiling such a European register, possibly in the medium
term, should be examined carefully with the Member States.
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I11. CONCLUSIONS

The Commlssion ls proposing approaches to the problem of reconclling, wlth
a view to completion of tho internal market, the fundamental principle of
the free movement of cultural property with Member States’ right to protect
thelr "natlonal treasures possessing artistic, historic or archacologicz!
value” (Article 36 of the EEC Treaty).

The sltuation after 1992 will be as follows:

- Member States will remain entitled to take the necessary measures to
protect their natlonal treasures where such measures are Justificd oy
Article 36 of the EEC Treaty and compatible with Community law;

-~ they willl, on the other hand, no longer be able to carry out checks at
the Community‘s Internal frontlers to ensurc the effectivensss of any
measures they have taken under Article 36. It is therefore necescary to
discuss what could be done at Community level to ensure that {ir
abolltlon of <checks at Internal frontlers does not have advarse
repercusslons on the protection of natlonal treasurss.

The approaches proposed In this communication are based on a ss or
concrete measures (at natlonal level, In points 29-31, at the c¢xterral
frontiers, In polnts 32-37, and wlthin the Community, In points 38-59)
which are In line with the principle of subsidlarity and have due regard to
the particular cultural characterlistics of the Member States.

Thelr aims are chlefly twofold:

- to provide for the mutual recognition of Member States’' laws, thus
ensuring that national treasures unlawfully dispatched from the
territory of a Member State are not exported to a non-member country;

~ to determine the possibillities for the return of national treasures that
have been unlawfully dlspatched from the terrlitory of a Member State.

The Commission would stress that the concluslions of the Coordlnators’ Group
concerning the need for measures were conflirmed by the Madrid European
Counclil; the approprlate provisions should, furthermore, be adopted by
31 December 1992. The Commission takes the view, In particular, that all
Member States should In the flirst Instance ratify the Unesco Convention of
14 November 1970 on the means of prohibiting and preventing the illlcit
Import, export and transfer of ownership of cultural property. It reserves
the right, once this communication has been examined by the Counci! and the
-European Parllament, subsequentliy to present proposals relating to the
measures contemplfated in points 32-59 above or any other measures. The
Ideas set out Iin this communication constitute a point of departure and can
be supplemented by any other suggestion made durlng discussions with the
Member States and the sectors concerned.





