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INTRODUCTION - THE PROBLEM

The Ilberalisation of public procurement Is part of the programme for
the progressive establishment of the Internal market In the perliod up
to 31 December 1992, provided for under Article 8(A) of the EEC
Treaty.

Article 8(C) EEC provides that the Commission, In making Its
proposals, shall take Into account the extent of the effort which the
establishment of the Internal market will require of economies showing
differences In development, and that It may propose appropriate
provisions.

Article 130(A) and (B) EEC further lay down that the Internal market
shall take Into account the strengthening of economic and social
cohesion and shall contribute to their achievement.

This makes clear the obligation for the Commission to conslder, both
for the period during the establishment of the internal market and for
the perliod after its completlion, measures which would relnforce the
Communlty's economlic and soclial cohesion.

The concern with implementing the internal market in publlc
procurement Iin a way that takes fully Into account the needs of
economlc and soclal cohesion has been a consistent concern of the
European Pariiament. In its consideration of the different proposals
which form the legislative programme on public procurement, the
Parliament has adopted a series of amendments with this end In view.
in particular, the Parliament has been concerned about measures
intended to reduce reglonal! disparities and to promote job creation In
the least advantaged areas and In areas of Industrial decline.
However, Its concerns have ranged wlder, Including actions to help In
the fight against long-term unemployment and in the Iinsertlion of young
people In work; the respect for the appropriate provisions concerned
with employment protection and working condltlions; and sub-
contracting, in the executlon of publlc contracts.

The problem of reglonal preferences has also been discussed In
Counclil on several occasions In connectlion with the modernisation of
the supplies and works directives. A number of Member States have
Insisted on the need to ensure that preferences do not Interfere with
the proper functioning of the Internal market.

The present Communicatlon represents the Commission’s response to the
requirements of the Treaty and the concerns expressed by the European
Par |l itament and Councll.
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ECONOMIC EFFECTS OF OPENING-UP PUBLIC PROCUREMENT

The economic Importance of publlic procurement derives In the first
place from its scale. Some 15 X (692 billion ECU at 1989 prices) (1)
of Community GDP I|s devoted to purchasing by the public sector and its
agencies and of this some 7-10 %(1) (260-380 blllion ECU) takes the
form of contracts subject to formal purchasing procedures (the rest is
accounted for by rents, heating, electricity, telephone, post,
Insurance and similar charges).

It is evident that the achlievement of efficiency Iin public procurement
Is of maJor Importance to the economic health of the Community.

This requires both the fullest possible participation of all potential
suppllers In the market place and the allocation of contracts In a way
which ensures that the goods, services and works required by bodies in
the publlic domain are obtained under the most favourable conditlions.

Publlic procurement policy as expressed in the Dlrectives on the
procurement of supplles and public works and In the proposal for
directives on the excluded sectors aims to enhance the efficlency of
public procurement by organising markets in a transparent manner that
ensures that market Information is avaiiable to would-be suppliers and
contractors and facllltates thelir participation.

The efflclient organisation of public procurement in this way wlil have
a significant positive economic effect. The estimates developed In
the study of the Cost of Non-Europe show that the achievement of the
internal market In publlic procurement will glve rise to economies
rising to as much as 0.5 % of Community GDP over the medium to long
term,

These estlimates assume
Blllion ECU (1989 prices)

(a) Savings to public procurement
through selectlion of most 5.5
competitive suppllers

(b) Savings due to Increased competition
leading to alignment of domestic and 2.8
externai suppllers

(c) Savings due to ratlonalization of
production structures 8.9

17.2(2)

(1)

(2)

See European Economy : No 35 March 1988 para 54, para 3.4 and Tables
3.4.1 and 3.4.2 : 1989 values assume no change In the ratio of publlc
procurement to GDP as between 1985 and 1989 : 1989 prices estimated on
basls of implied deflators of private consumption glven in Table 6 :
EEC Economic Forecasts, January 1989

op. cit. p. 57 : Table 3.4.4 with 1989 prices estimated on the same
baslis.
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Additional savings In the defence sector would bring the total to over
22 blllion ECU, at 1989 prices. The macro-economic consequences of
such savings could, of themselves, provide the room for manoeuvre for
a substantial enhancement to aggregate demand with consequential
reinforcement of economic actlvity and employment. The Cost of Non-
European study estimates the net gain In employment to approach
400,000(3) If this room for manoeuvre is used appropriately.

At the same time It Is clear that the directlion of such a major share
of economic¢ resources constlitutes a powerful economic Instrument. The
allocation of publlic sector contracts can have an important, indeed
determlinant, Influence on the economic strength and development of
particular flrms, sectors and reglons.

The Importance of this instrument is further enhanced by the uneven
distributlion of public procurement across dlfferent economic sectors.
As was explained in a previous Communication(4) some 85 % of pubilic
procurement of suppllies is concentrated on one third of the Industrilal
sectors, Including 28.6 ¥ In bulilding and contruction, 13.7 ¥ in the
three major energy sectors (coal, reflned petroleum products,
electrical power), 8.3 % In transport equipment other than motor
vehlicules, 4.4 % in electrical goods, 3.2 ¥ In chemical goods.

Many high technology markets Including telecommunication and medical
equipment depend heavily on public procurement. In Information
technology, generally, the publiic share amounts to some 60 % of the
total market. The share of public procurement In bullding and civi|
engineering 1is around 30 %. The Involvement of major equipment
suppllers, partlcularly in the supply of the telecommunicatlions,
transport, energy and water sectors, means that the choice of one
supplier rather than another, the rationallsation of a sector,
dramatic changes in technology or swings in the overall volume of
demand for suppllies can have a major Impact on a reglonal or local
economy and on the slituation of Its workforce.

It Is implicit in the programme for the establlshment of the single
market In public procurement that removal of Internal barrlers wil}
give rise to changes in the distribution of contracts and therefore to
more efficient procurement. The overall beneflits of thls process have
been described above. It is Inevitable that such changes will Imply
rationallisation; this Is Iindeed the source of much of the saving
referred to above. Although the studies already undertaken by the
Commission show some of the scope for such ratlonalisatlion, Its
regional, Industrial and soclal consequences are not predictable(4)
in detail at this stage and are, [n any case, tled up with other major
economic developments, with the interpenetration of other Community
measures, such as freedom of establishment and common technical rules
and wlth developments In public procurement Itself, for example, In
the field of sub-contracting.

(3)
(4)
(4)

op. cit. (v. footnote p. 160)
coM(88) 376
coM(88) 376
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In other words, whiie the overall consequences for economic demand and
empioyment will be positive, the distribution of the pain and the gain
between firms, groups and regions willl only become apparent with time.

The Commission Is, however, committed to continuing the study of the
regional effects of opening up publiic procurement In the excluded
sectors (see para 25).

It has also inltiated a more general study on the threats and
opportunities posed by the Internal Market In the peripheral Member
States. Results so far suggest that negative regional effects of
opening-up public procurement are only llkely to be significant In
sectors such as construction, pharmaceuticals and textiles. Increased
competlition may not necessarlly threaten domestic markets. There may,
however, be a risk that the opportunities created by the opening-up of
publlc procurement wili not be selzed, because of the historic legacy
of protection, technological backwardness, low productivity, fallure
to organise markets, and poor exporting skiils.

In summary, the completion of the Internal market In public
procurement affects economic and soclal cohesion by

- Increasing efficlency, and so reducing the burden on the publlc
purse and enhancling macro-economic growth;

~ promoting re-structuring and adjustment;

- c¢reating the opportunity for firms, sectors and regions to exploit
their particular skills and advantages to thelr economic benefit;

- Influencing the direction in which many firms, sectors and regions
develop, which may pose problems for economically weaker areas.

The economic and social effects of publi¢ procurement described above
give rise to three distinct areas of policy development. These
concern

- policles for efficlent procurement. These are the subject of the
varlous proposals relating to pubiic procurement which are to be
found In the Internal Market White Paper(5). They are not further
discussed here;

- policles to facllitate restructuring and adjustment arising from
the llberalisation of public procurement and Its subsequent
development; these are briefly discussed In paragraphs 22-25 below;

- policles to ensure the full exploitation and development of
particular resources, particularily relating to reglions, small
businesses and particular groups of individuals. These are
discussed under 4 headings In chapter 1V below.

(5)

coM(85) 310
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RESTRUCTURING AND ADJUSTMENT ARISING FROM LIBERALISATION OF PUBLIC
PROCUREMENT

Restructuring and adjustment 1Is Inevitable as a result of the
achievement of the internal market in public procurement. Indeed, as
was polinted out in the earller Communication referred to above,
restructuring and adjustment of a number of major sectors appears to
be inevitable quite independently of the changes In public procurement
associated with the achievement of the Iinternal market. The
Communication of 11 October 1988 predicted significant structural
adjustment In the rallway equipment Iindustry, the heavy electrical
Iindustry and the telecommunlications Industry. Since then, Important
regroupling within each of these industries has indeed taken place.

The wearlier Communication also pointed out that, while some
information was available as to the existing regional distribution of
employment In the sectors concerned, |t was impossible to predict, at
this stage, the detailed Impact of restructuring. This would depend,
quite apart from the development of the general economic slituation, on
the speed and success with which Individual firms moved to exploit new
opportunities or to face new competitive pressures. Even if some of
the firms at risk could be identifled, the dl!stribution of thelr
productive plant means that the reglonal Incldence of restructuring
will depend on Investment, development and rationalisation plans
adopted wlthin those firms. For example, some 11 major production
sites were ldentifled for fossil boller production, 9 for steam
turbine generators and 17 for transformers. The regional consequences
of restructuring of the Industries concerned wlili clearly depend on
which, if any, of these slites expand or contract their employment.

To describe the difficulties In predicting problems is neither to deny
that such problems may arise nor to resolve them. Even (f the
liberalilsation of pubilc procurement produces an overall Improvement
in activity and employment and If the measures taken under the
structural funds or as described elsewhere in this Communication
ensure full participation of the regions in these benefits, there wllit
be a need for constant viglilance to ensure that the real readjustment
problems, which are, In the end, experienced by individuals, are
resolved satisfactorily.

The Commisslon has established a continuing study to identify as early
as possible any emerging problems. |f particular problems do emerge,
approprlate social and reglonal policy measures may then bhe taken by
the Community under the Structural Funds, and through recourse to the
European Investment Bank and to other financlal Instruments.

FULLER EXPLOITATION AND DEVELOPMENT OF ECONOMIC RESOURCES

Regional enterprises and small businesses may not have the access to
opportunities for speclalization, to caplital and to know-how which
often relinforce the position of the centrally located areas of
greatest economic advantage. Low wages in the peripheral areas do not
necessarlly compensate for higher productivity, better infrastructure
serving Industry and a more sophisticated approach to marketing and
product development. WIlth the completion of the Iinternal market,
reglonal enterprises are further being challenged to reach the average
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European performance Ilevel at a time when European standards of
quallty and efficlency In traditional labour-intensive Industries are
evolving rapldly.

Ignoring their vulnerabillity not only risks exposing regilonal
enterprises to competition for which they are Il1-prepared,
organisationally, financially and technically. It also risks blocking
the process of completing the Internal market by encouraging
apprehensive and defensive attitudes. Subsequent sectlons of this
chapter examine ways In which the Community could respond to the
speclific challenges posed In the flelds of employment, SME and
reglonal policy.

Preference schemes in publi¢ procurement

Preference schemes 1In public procurement are operated by certain
Member States In favour of less-favoured reglons, with the object of
Iinfluencing the spatial distribution of economic activities. They
constlitute an addition to the <classic (instruments of reglonal
deve lopment and generally alm at compensating for the handlicaps faced
by firms due to thelr location In the less-favoured and peripheral
regions. 1In the case of the Federal Republic of Germany, the aim is
to compensate for the economic disavantages caused by the economic
division of Germany. As a way of compensating for these handicaps,
preference schemes in publi¢c procurement are policies which
discriminate, by reserving markets or in terms of price or other
condlitions, In favour of suppliers or contractors of poor regions.

In general, it may be said that preferences in the area of supplies
procurement have tended to be used to favour Ilonger term regional
development aims whereas, In the area of public works procurement,
much more importance has been attached to the use of work contracts to
provide an immediate response to employment problems.

The adoption of the directives on public procurement of works (1971)
and supplles (1976) led to the abolitlion of a number of such schemes
and practices. Regional preferences have continued to operate In the
Federal Repubilc of Germany, Greece, ltaly and the Unlted Kingdom. An
outline of these schemes Is given In Annex |I.

Such schemes raise a number of questions including their effectiveness
as Instruments of reglonal policy; their compatibillty with the
economic objectives of Community policy on public procurement; and not
least thelir compatibility wlth Community law and the Community's
international oblligations.

As regards their effectiveness as Intruments of regional policy, the
following observations may be made on the economic¢ characteristics of
the different schemes.

The preference scheme in favour of the eastern frontier areas of
Germany including Berlin appears to have been of IImited economic
significance in recent years. In 1986, the last year for which figures
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are avallable, the reglions in question contained approximately 15 % of
the population and enterprises located thereln accounted for
approximately 15.4 ¥ of federal public procurement. The value of the
contracts to which the preferences were In fact applied amounted to
slightly more than 142 miilion ECU, that Is 0.25 X of total federal
publlc procurement. The cost to the federal budget was approximately 2
million ECU, that is, less than 1 ¥ of the total expendliture on aid to
the regions In question.

Although the preference scheme operated in the Unlted Kingdom applied
to 18 ¥ of the country by populatlon share, In 1981, the last year for
which figures are available, enterprises located in those reglons
accounted for only 3.3 % of central government procurement. The
preferences were actually applied to contracts representing only
0.02 ¥ of total public procurement, the value of those contracts
amounting to 10.8 million ECU. The cost to the public purse can be
estimated to have been in the reglon of 17,000 ECUs. This very low
figure refers to the cost of the 5.0 ¥ price preference regime |In
Northern Ireland, the other scheme requiring preferred firms to be
price competitive with the lowest bldder.

In nelther the British nor the German case is there rellable evidence
of the preference schemes having made a significant contribution to
the development of the reglons concerned. At the same time, there Is
no evidence elither of them giving rise to significant distortions to
trade whether within those countries or between them and other Member
States.

The Greek regime appliies to over 90 ¥ of the national territory In
which regions live 65 % of the population. Detailed information on the
preferred reglons’ share of publlic procurement, the proportion and
value of public contracts to which preferences are actually applied
and the budgetary cost of the regime have not been made avalliable to
the Commission. However, [t I|s reported that due to the absence of
competitive suppliers in any Greek region, approximately 40 ¥ to 45 %
of public procurement is represented by Imports, a figure which is far
above the Community average.

The aim of the scheme operated In Greece is to avold too great a
concentration of economic activities In Greater Athens, already a zone
of high congestion, and to favour the development of other reglons.
However, while this scheme and other regional policy measures may have
had some positive effects, they have hot been sufficlient to reverse
the trend towards the concentration of modern, Industrial sectors In
Attica, with traditional activities located In the regions and
Islands.

In ttaly, the schemes work by reserving a high percentage of contracts
to firms In the regions concerned. Those regions contain approximately
40 % of the Itaiian poputation. Under the natlional regime, there Is a
baslc reservation of 30 % of procurement which rises to §0 ¥ in the
case of suppllies for public works financed by special intervention
funds. Moreover, the reservation can be even greater because when in a
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given case it Is not fully applied, the unused portion must be added
to the future reserved allocation of the purchasing body. No public
flgures are available, but a recent submission to the Commission has
estimated the amount of publlic procurement to which the reservations
apply to be In the region of 16 to 26 blllion ECU a year.

No compelling evidence exists as to whether the l1tallan preference
regime has contrlibuted significantly to the long-term economlic
development of the regions In question. In recent years, however, the
reglme has glven rise to objJections from firms sltuated in other parts
of Italy and other Member States on the ground that It Is an
unacceptable restriction on their activities In those reglons.

Historlcally, It may be argued that preferences may have contributed
to a more balanced functloning of the economy, by helping to limit the
widening of reglonal disparities through guaranteeing certain markets.
They may also, in certaln cases, have served more than a positive
function, in providing the minimum of financial security necessary to
the development of new technlcally innovative industries. There Is no
compeliing evidence that, In general, the exlisting schemes have had
the deslred effects of long-term economic develiopment. The absence of
evidence, one way or the other, concerning the effect of these schemes
Is no doubt due In large part to the difficulty of analysing the
effects of one policy instrument when so many other factors are
present which Influence the long-term economic development of the
reglons In question. In the case of the German and British shemes
thelr effects In general appear to be rather Iimlted. The absence of
sufficient data on the Greek regime make Its Impact hard to assess. On
the other hand, the ltallan regimes are significantly different both
in thelr mechanisms and orders of magnitude. There is llttle doubt
that contracts have been dlverted to enterprises of the reglons
concerned to the polnt where the resuiting distortions are causing
probiems not only In terms of the restrictive effects on imports from
other Member States but also as regards the sales and development of
firms In other ltalian regions.

Indeed, in so far as the exlsting reglional preference schemes
privilege enterprises from particular reglons to the excluslon of all
others, they all pose problems from the point of view of their
compatibility with the fundamental aims of Community procurement
policy and Indeed the Treaty Itseif. They do not operate In a way
which ensures that similarly sltuated enterprises are treated equally.
They may have as thelr effect dlrectly to deprive particular
suppl lers, sltuated outside a given reglon, including those In reglons
at a slimilar level of econhomic dlsadvantage, of the award of a
contract to the beneflit of others, situated within that region. Even
if they are not very successful at dolng so, this appears to
constitute an infringement of the EEC Treaty, notably Its paragraphs
Articles 30 and §59. Article 92 EEC, notably Its paragraphs 2(c) and
3(a), mlight appear to provide a framework within which schemes which
operate as State aids could be accomodated. However, even If some
schemes could be consldered to be State aids within the meaning of the
Treaty, which is Itself an arguable matter, this does not resolve the
overrliding problem of the infringment of Article 30 and 59 for which a
solution would remaln to be found.
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The Court of Justice has been requested by several ltallian courts to
give preliminary rulings concerning the compatibllity with Community
law of the preference system operated In ltaly. The Commission In its
written Intervention has taken the view that the ltalian system |is
incompatible with Artlcle 30 EEC. The Court has not yet dellvered its
ruling.The condemnation of the Itallan regime would of course have
implications for the regimes of the other Member States, exposing such
regimes to legal attack at national level.

Non-dliscriminatory contract conditions

A further possible means of favouring the fulil exploltation of
availablie economic resources arises from the use of non-discriminatory
contract conditlons.

In a recent case (31/87, Gebroeders Beentjes B.V, and the Netherlands)
the Court of Justice was requested to rule on the compatibillty with
Community law of attaching a condition to the award of a public works
contract under which the contractor was requlired to engage a glven
number of long-term unemployed registered with a regional employment
office. The Court held that such a condition Is compatible with the
public works Directive (71/305). 1|t was nevertheless subject to the
Treaty, particulariy those provisions on freedom to provide services,
freedom of establlishment and non-discrimination on grounds of
nationallty. The Court referred the affair back to the natlional
tribunal to establlish whether or not the particular clause was, In the
light of all the circumstances, compatible with the Treaty.

This Judgement ralses a number of Iinteresting questions

- could such conditions be legitimately be applied to objectives
other than the reduction of long-term unempioyment; and If so, to
what ?

-~ within what limits can such conditions be applied ?

- does the use of such conditions offer a useful pollcy Instrument ?

a) Legltimate objectives of contract conditlons

Although the Beent)es case concerned long-term unemployment, there Is
no reason to suppose that objectives other than the reduction of long-
term unemployment would fall outside the area of liberty left to the
Member States by Directive 71/305. Other categories of unemployment,
for example, of the young, would appear to be an equally legltimate
concern. The same probably applies to a broad range of soclial matters
including, for example, professional training, health and safety,
labour relations and the suppression of raciat, religlous
discrimination or discrimination on the grounds of sex. In these
areas too, the procurement directives nelther forbid nor expressly
author ise Member States to regulate the matter. Accordingly, they and
procuring entitles are free under Community law to pursue such
objectives, provided they respect the directives’ provisions and the
constraints of the Treaty. It ailso follows that Member States are
free under Community law to restrict the capacity of procuring
entitles to pursue obJectives of this kind.
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b) Limits to the application of contract conditlons

The Court drew a dlstinction between the contractual condition
concerning long-term unemployment on the one hand and the criteria for
selectlon of firms and the criteria for the award of a contract on the
other. The condition was not relevant to an assessment of the
bidders’ economic, financial or technical capacity to carry out the
work. Nor did It form part of the criteria appl!ied by the purchasing
authority to decide to whom to award the contract. |t was simply an
obllgation which the flirm securing the contract would have to accept.

However, Iin some cases, conditions of the contract wli! concern
matters also relevant to the selection criteria or to the award
criteria. For example, making the extent to which tenderers would
employ the Ilong-term unemployed Into one of the criterlia for
identifylng the most economically advantageous tender, even |[f the
obligation to employ the number of long-term unemployed indicated in
his offer was expressed as a contract condition, would ralse
difficulties with Article 29 of the Directive on publlic works. The
"varlous criteria" given as examples In that Directive all relate to
matters which affect the economlc benefit to the contracting entity of
the offer In question Iin the context of the subject matter of a
partlcular works contract. A tenderer’'s capacity to empioy the long-
term unemployed does not normally have any Impact on the economic
benefit of the contract to the procuring entity. Economlic benefits
which may result, for example, through the reduction of welfare
payments or an Increase in spending by those employed, are indirect
and quite extraneous to the subject matter of the contract Iitself.
Unless particular circumstances couid be shown to exlist under which
emp loyment of the long term unemployed would Improve the economic
benefits of the contract to the procuring entity, this criterion would
not be compatible with the Directive. The same applies to other
criteria which have nothing to do with the subject matter of a
particular contract.

Further, the Court stressed that contract conditions must In any event
respect relevant provisions of Community law. It referred In
particular to restrictlions fiowing from the Treaty principles of right
of establishment and freedom to provide services and to the principle
of non-discriminatlion on grounds of nationallty. In thils context, it
consldered that the contract condition could breach the non-
discrimlination principle If |t appeared that It could only be
fulflliled by national firms or If It would be more difflcuit to fuifil
for bidders coming from other Member States.

Much wll! therefore depend on the precise condition Imposed and its
practical effects on bidders from other Member States. Some examples
may serve to clarlfy the problem.

A simple condition requlring the winning tenderer to employ a given
number or percentage of unemployed or long term unemployed or young
unempioyed for the execution of the works contract would not seem to
discriminate against bldders from other Member States. All bldders,
national and other, will have to take on persons presently unemployed
anda all have similar opportunities (and difficulties) to do so.
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But a requirement that the winning tenderer employ a given percentage
of persons resident in the area In question would, on the face of it,

be discriminatory. Local firms will in all probability already employ
local residents and, In any case, wlll be familiar with the loca!
labour market. Firms from outside the locality and a fortior/ from
other Member States will be much less |lkely to employ residents and
will have to prospect the local labour market from scratch. They

clearly risk being disadvantaged.

In between these extremes I|le cases which would require careful
evaiuation. For example, a requirement for the winning tenderer to
recrult a gliven number or percentage of long term unemployed
registered with the local employment office, the kind of clause that
gave rise to the Beentjes case, would raise the question as to whether
It s easlier for the local firm to do so than an outsider. A
commitment by the local authorities to make avallable a supply of the
appropriate labour, for example through an employment agency, might
glve some guarantee that it Is not. Where action Is taken In
accordance with the plans referred to In the structural funds
regulations or in the context of a project financed by an ald notified
to the Commisslon, the fact that the plan was considered or the ald
examined at Community level without objection would Iimply that the
Commission considered it non-discriminatory, unless some particular
factor arose to show the contrary which was not apparent earller.

A further dimension of the problem needs to be considered. The Court
limited itseif In Beent]es to the suggestion that the condition might
discriminate against outside contractors. However, discrimination
might also arise against other Community workers. Cases wili have to
be evaluated from this point of view also.

Thus it |Is apparent that the compatibil!ity of contract conditions with
Community law requires, on the basis of present legislation, a case by
case analysis. This applies not onily to conditions addressing
unemp loyment, but to other flelds that could be Imagined.

in the field of training, for example, a condition that firms employ a
glven number or proportion of tralnees exclusively from national
training programmes would appear to discriminate agalnst trainees in

equivalent schemes In other Member States. It would accordingly not
be admissible. On the other hand, an obligation to employ tralinees
which does not Iimit thelr provenance on national lines would not

appear to pose a probiem.

In the area of equal opportunities, an obligation to employ a glven
number or proportion of women or persons from some other category not
based on nationality would also not appear to glve rise to difficulty,
though of course a definitlve judgement necessarlly depends on an
appreciation of all the materlial facts of a particular case.

The same applles to clauses desligned to ensure that firms respect
prevalent terms and conditions of employment when working in a
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particular 1locallity. All firms whether |local, national or from
another State are treated equally. Neither foreign firms nor forelgn
workers are dlsadvantaged by comparlison with nationals of the Member
State Iin questlon. However, a condition that ali persons employed In
execution of the contract beneflt from the local terms and condlitions
would pose problems I[f |t were Intended to apply also to persons In
other Member States. Even In the works context, some employees who
work on the contract may be employed outside the terrltory of the
State of the contracting authority. In the supplies context, this
sltuation Is of course much more common. It is difficult to see what
Justification there could be for admitting requirements which would
permit natlonal contracting authorities to export Ilocal terms and
conditions of employment to other Member States. Such requirements
could provoke Intolerable conflicts of 1law and policy and also
eliminate Important elements of the competitive advantage of flirms In
States with lower labour costs, In particular, less deveioped reglions.
The Court did not address this Issue in the Beentjes Judgement and
great care shouid be taken In drawing any inferences about It from
that source.

in summary, the doctrine of the Court In the Beentjes case leaves the
appllcation of contract conditions limlited In three ways

- the contract condition should be Iindependent of the assessment of
the bidders capacity to carry out the work or of award criteria;

- It should not Infringe other principles of Community law,
particuiarly that of right of establishment, freedom to provide
services and non-discrimination on the grounds of nationality. In
practice this appears to require a case by case examination;

- |t only authorises conditions which seek to realize obJectives on
the territory of the State of the contracting authorlty.

¢) Do such conditions offer a useful policy Instrument ?

The usefulness of the possibilities offered by the judgement (n the
Beent jes case as a policy Instrument Is |imited In three ways.

In the first place, the scope for the use of conditlions is much more
limited in the area of supplies than in the area of public works.
Given that supplles contracts are largely executed In the factory, It
Is hard to imagine how conditions of a soclal nature could be applied
In the award of a supplles contract without elither discriminating
between domestlic and other suppllers or seeking to achleve objectives
outside the territory of the State of the contracting authority. It
is In the case of works contracts, where the work Is for the most part
carried out on the territory of the State of the contracting
authority, that the possiblility of satisfying the Court‘s requirements
Is most llkely to be met.

In the second place, the usefulness of the Instrument is In practice
Iimited by the primary objJjective of the contract Itself. A
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contracting authority which plans the construction of a buliding or a
bridge Is Ilkely, In most cases, to want the construction to be
carrled out under the clircumstances which give rise to the best and
most efficient construction giving best value for money. This IImits
the extent to which other goals may be pursued which may adversely
affect the contract’'s primary objective.

In the third place, the need for a case-by-case examination of the
compatibility of particular conditions with the clircumstances of
individual contracts Ilimlts the confidence with which particular
condlitions can be Imposed. The risk that a condlition will be
contested by a particlipant in an award procedure, leading to delays
and additlonal costs, with a possible reduction In efficlency as well,
makes the use of the Iinstrument uncertain as to Its results. While
the uncertalnty may diminish as experience I|Is gained Iin using this
type of clause, It Inevitably calls for a cautious approach at
present.

However, desplite these Iimitatlons, contract conditions do appear to
offer a policy Instrument which, In circumstances where there Is a
ready supply of labour, such as long-term unemployed or unempioyed
young people, c¢can be used to help In the Insertion of unemployed
people In work. In view of the difficulties Inherent In establishing
non-discriminatory conditions, additional security as to the
legitimacy of such schemes could be obtained by discussing them with
the Commission In advance. They could also be used for other ends,
where not forblidden by national 1law, such as ensuring that work
carried out on a particular site respects certaln working conditlions,
for example, those generally prevalliing In the area In question.

Promoting the particlpation of SMEs in public procurement

Promoting the participation of SMEs in public procurement Iis an
important factor in economlc¢c and social coheslon, both at national and
Communlity level. Small and medium-sized firms are often less well
informed of the opportunities offered in this fleld, or hesitate to
venture to negotiate transnational contracts with administrations,
with which they are not acquainted (problems of language, contract
terms, movement, delays In payment, legal remedies 1in case of
dispute). SME particlipation in public procurement has, In any case,
been relatively low In the Community, compared with the Unlted States,

Canada and Japan. The Commission is assessing In depth all the
aspects of the problem, In the light of a recent study(7). A more
detailed and comprehensive communication to the Councll will be

prepared on SME participatlion In Public Procurement and also a draft
Commission recomendation to the Member States on certain aspects of
this problem (see paragraphs 99 and 100 below).

At the national level, the problem is perhaps less sensitive, but it
Is real. That |Is why, for several years, In the majority of
Industriallzed countries, contracting authorities have Implemented
measures to Increase the share of SMEs in public procurement.

(7

‘SMEs and Publlc Procurement’, prepared by WS Atkins for the
Commission 1988.
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In additlon, the Community has already Implemented measures to
stimulate the participation of SMEs In public procurement on a
Community scale. Thelr coverage could be developed Ilater. These
measures are analysed through the slix facets presented below.

a) Better Information of SMEs concerning public procurement markets

The Community provides means whereby contracting authorities and the
SMEs themselves can obtain information about public procurement; In
particular, the network of Euro-Info-Centres, linked to the TED data
base, ensures the circulation of contract notlces and assists SMEs In
responding to those which are of I[nterest to them. There |Is
provision, within the scope of the amended dlrectives on public
procurement, for the publication of Informatlion on purchasing
programmes for supplies ("pre~information" procedure) and also of
Information concerning the award of contracts.

These actions in the Informatlon fleld could be further developed by
complementing the provisions in the dlirectives with other measures of
a non-obligatory character. These could Include

- the development of data banks permitting those contracting
authoritles that wish to do so to publish, efficlently and at low
cost, contracts below the thresholds In the directives and so make
them available to SMEs throughout the Community;

- the Incorporation In such data banks of IiInformation on potential
SME suppliers Iindicating their field of actlvity, thelr previous
experience in supplying the public sector, and other Information
relating to quallty assurance;

- the organlisation of publlc procurement falrs designed to bring SMEs
Into new relatlonships with the contracting authorlties of other
Member States. Useful Information could be made avalliable to SMEs
through the TED data base.

b) Training of managers of firms

The tralning of managers of flrms Is an essential dimension In the
integration of SMEs In the Single Market. Thls is why the Commission
has recently adopted a programme "Preparing the SMEs for the Europea

of 1992" through which it will support relevant training projects.
The better the training of managers of small and medium-sized
enterprises, the more these enterprises will be disposed to develop

their buslness, the field of publi¢c procurement Included, on a
Community scale.

c) Improved access to larger contracts : division of larger contracts
into lots

The break up of larger contracts carries the risks of adding to
administrative costs and offering a pretext for evasion of the
thresholds of application of the public procurement directives. It Is
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not therefore attractive, if the only objective Is to encourage the
participation of SMEs. This does not, however, apply to the division
of a lJjarger contract Into lots. The contracts for the lots would
still be subject to the directives, Including their publication
provisions. This would alliow smaller firms, which could not bid for
the whole, to try for a part of the work.

The objection may be made that such approaches may be Iinconslistent
with the search for economies of scale. Thls objection seems to be
without foundation, as long as bids may be made for all the lots. |In
these circumstances, an SME bidding for one lot will have to make an
offer as aconomlically attractive as another enterprise bidding for the
whote and exploiting the economies of scale. The SME’'s chances of
winning the lot wiil then depend on It having a compensating
competitive advantage, for example, greater flexlbllity or lower
overhesads.

Division of larger contracts Into lots |Is compatible with the
directives. However, It should be possible to make this clearer
either in the texts of the directives themselves or, If that must
awalt a more convenlent time In the future, In a Council resolution or
recommendat ion which would In effect be a formal Interpretation of how
the dlrectives may be appliied In this area.

d) An_active sub-contracting policy

Sub-contracting also plays an important role In improving the access
of SMEs to larger contracts. It is percelved In most Member States as
an effective means of encouragling greater competitivity and greater
efficiency and fairness In public procurement. The Community might
seek to develop the use of sub-contracting to favour SMEs In the
following ways :

- clarify the extent to which the directives already provide scope
for sub-contracting to be used for this purpose;

- facllitate the development of new retfationships between prime
contractors and sub-contractors by making more informatlon
avallable, particularly as regards the indlication by the tenderer,
when he submits his tender, of his Intention to sub-contract, and
through the publicatlion of such information when notice is glven of
the award of a contract;

- treating SMEs on a basls of equality wlth prime contractors,
particularly from a legal, technical and flnanclal point of view;

- clarifylng the legal status of sub-contractors as regards thelr
rights and obllgations.

Nothing, however, should be done which permits abuse of sub-
contracting to the detriment of respect for the obligatlions of prime
contractors and sub-contractors. Particular attention should
therefore be pald to abuses In the fields of tax and soclal security,
to ensuring that prime contractors are In a position to pay sub-
contractors on time. In certain cases, contracting authorities should
be prepared, perhaps, to ensure direct payment themselves.
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Steps should also bhe taken to see that prime contraciing authorlities
fulfil thelr responslibility to give sub-contractors no less favourable
terms than they receive from contracting authorities and possibly
assist them in meeting quallity requirements.

The avallability of effective remedies for sub-contractors in case of
unjustifiable non-payment or fallure of the prime contractor or
possibly other unfalr practices such as unreasonable certiflcatlion
requirements could also serve to strengthen the security of SMEs.

Finally, standard contractual provislons on sub-contracting mlght be
developed, wlth the object of producing broadly similar legal results
in all Member States. This would allow SMEs to seek sub-contracts In
other countries with greater confldence. Prime contractors would alsc
have the advantage of increased confidence that a sub-contractor from
another Member State was aware of the main tegal provisions
determining his rights and responsibilities.

e) Mutual guarantees of falr and effective performance

An important constralnt on SME participatlion publi¢c contracts Is the
lack of confidence on both side that the relationship will lead to an
outcome that is effective and fair. Measures have been taken in some
national contexts to address thls problem by reducing difficulties
relating to

- avallabillty of flinanclal guarantees to ensure that SMEs do not
wlthdraw offers once made and perform contracts to time and
speclification;

~ Iimprovement in the conditlions for granting such guarantees;

— the creation of mutual Insurance systems to guarantee the solvency
of enterprises, as well as the good execution of contracts;

- ensuring efflclent and falr payment systems.

e) Assoclation of enterprises

Cooperatlion between SMEs can help to compensate for their weaknesses.
For example, contracting authorities could assess the capacity of a
joint venture to undertake a contract on the basis of the combined
financial and technical capacity of the assoclation as such. Such co-
operatlion between SMEs Iin various Member States could take place
within the legal framework of the European Economic interest Grouping
(E.E.1.G.) from July 1989 onwards.

Greater reglonal participation In Communlty public procurement

Opening up the public procurement market poses specific challenges to
the enterprises of the less-favoured regions., These Include historic
dependence on regional preferences or other forms of protectlion, the
relatlve absence of economies of scale, due to the smaller scale of
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regional firms, and the need for greater adaptability and moblility of
labour, of capital and of know-how. Specifically, regional firms wiil
need to be able to adapt to the hlgh technical standards of the larger
market rather than depend on traditional relationships with
established, often local, purchasers and they will need to develop a
marketing capabllity appropriate to the needs of a wider, more
competitive market.

The measures discussed, under non-discriminatory contract conditlons
and promotion of the participation of SMEs In public procurement, can
be appl!led anywhere In the Community. Although, they may be more
difflcult to apply 1In the less developed regions, they are,
nevertheless, of particular relevance to the problems of those
regions. This appears clearly on close examination. Non-
discriminatory contract conditions directed at the alleviation of
unemplioyment or underemployment wlill have a particular relevance In
areas where these problems are most serlous. Those areas include Iin
particular the declining industrial areas but also less developed
regions of the Community. Simitlarly, measures to help SMEs
participate in publlc contracts have a particular relevance to the
less develioped regions in view of the dominance of SMEs In the local
economy. |In addlition, In both categories of less favoured reglon, it
is small and medium—-slzed firms which frequently hold out the best
prospects of growth. Further there exist possiblilties in eligible
areas for the Structural Funds to contribute towards the support
measures outlined for SMEs.

Measures could be addressed to enterprises In particular regions to
improve thelr participation in public procurement contracts,
concentrating on established areas of vulnerabllity : planning and
organisation; marketing; access to information about the wider public
procurement market; access to capltal and technical support; and
Improvement of labour and management skllis.

Measures coulid Iinclude the Iintroduction or expansion of advice and
assistance mechanisms and services Iintended to help regional
enterprises take the fullest advantage of public procurement. This
could cover

- market research and services, Iincluding research and evaluation
services for diagnosis of the capaclitlies and potential of firms to
respond to the needs of contracting entities;

- the setting up of seminars and hearings related to specific
potentlal public sector demands, allowing dlialogue between public
and private declision makers and encouraging the active
participation of the latter;

- assistance with product and process development, Including
financlal ald such as under-writing of the development of new
products designed to meet the needs of the public sector.

- better dissemiration of the results of the Community research
programmes to iegional enterprises and administrations;
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— support for converting production to European technical standards
and speclifications, which are now becoming obligatory for
contracting authoritles; the provislion of technical laboratories
for testing and certifying conformity of products and processes
wlth such standards;

- technlcal asslistance related to blid preparation for non-local
contracts, Including assistance with ltanguage probliems;

- facllitating access, perhaps via the European Investment Bank to
capital needed for particlipation in public contracts;

- reinforcement of the Europartenarfat and other measures to
encourage joint ventures, Including particlipation of banks and
financial Institutlons where FEDER guarantees are in operation;

- training in marketing, including ERASMUS-type exchanges of managers
to prepare them for the choice of speclialization which the opening-
up of pubiic procurement may well Impose on some regional
enterprises;

- vocational training retated to changed production requirements.

Taking measures along those lines In particular reglons would not
preclude Community assistance to maximlze the Impact, where most
needed, of certain of the proposals put forward for SMEs In
Chapter 1V.3.

Such measures could take the form of State ailds. Such aids would have
to be notifled in accordance wlth the provisions of Article 93/EEC
with a view to seeking their approval by the Commission.

It Is clear that measures of this type should be prepared and executed
In a way consistent with the ultimate obJective of putting regional
firms In a position to make serlous bids for contracts, not only In
their own regions, but also in the wider Community public procurement
market. The alm |Is not to protect regional markets. Specific
conditions might therefore need to be Imposed by the Commission to
ensure that the contacts established between contracting authoritles
and suppllers were not such as to distort the markets. It could be
necessary, for example, to ensure that the public procurement function
and the functlon of providing technical or financlial assistance were
kept strictly separate and, If necessary, carried out by separate
bodies.

POLICY ON REGIONAL AND SOCIAL ASPECTS OF PUBLIC PROCUREMENT

As was made clear In Chapter |1, the operation of the internal market
is such as to create opportunities for businesses to explolt.

The Commisslion’s concern, In developlng Its policy for soclal and
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economlic coheslion In the operation of pubiic procurement, is to ensure
that the opportunities for participation are wldely spread among all
groups and regions; and to assist the less advantaged to participate

"In the market and to explolt thelr opportunities to .the full.

Thus whereas the creation of a transparent public procurement regime
with readily available information faclllitates participation, policies
could be developed In favour of particular groups or reglons
positively to encourage them to explolt thelr capacities within the
single public procurement market.

Such an approach does not admit of a simple policy decislon which is
self-executing - In the sense that the single market, once brought
into exlstence, may tend to be. Rather, It requires the
tdentification of a series of measures, which may be used in different
combinations In different circumstances, and which may be put Into
effect at natlional, reglonal or local level with, where appropriate,
Community measures too.

The foliowing sections review each of the policy areas discussed In
Chapter IV with a view to setting out the Commission‘s pollcy
orientatlons.

Approach to the problem of regional preferences

The Commisslon Intends to undertake urgent discussions with the Member
States concerned with a view to bringing any Infringements to an end
at the latest by 31 December 1992. It will glve priority to the
elimination of infringements resulting from the operation of
preferences above the thresholds In the existing directives(8). |n
additlon, measures to help regional enterprises to explolt fully the
opportunities in the single market will also be explored. Such
measures could finclude those outlined In the previous chapter on
promoting greater SME and reglonal participation In public procurement
(paragraphs 65 to 87).

It should be recalled that the thresholds In the directives have been
fixed to identify the level at which there Is a real prospect of

cross-frontier trade. Following this Illne of thinking, It wlil be
possibie In certaln cases to demonstrate that preferences operating in
these clircumstances are not economlically significant. This will only

be possible where the regime is, Itself, transparent. Procurement
regimes which simply reserve pubiic purchases to national firms can
hardly be regarded as falling within this category. Where a regime
operates through a transparent mechanlism such as second bidding or an
acceptable price preference, In the range of 5 ¥ to 10 %, however, the

demonstratlon should be posslble. The Commision will examine systems
which operate below the threshold In terms of the transparency of the
procurement mechanism and of the Impact on trade and wili adopt the

appropriate declision.

In the cuse of upplies contracts, the thresholds are 137,000 ECU for
central governm-iii authorities covered by the GATT Code and
200,000 ECU for «u :r authoritles. The threshoid for »rk contracts
is belng raised tc 7 mllilon ECU.
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The Commission wlll present a report during 1995 on the operation of
the regimes as modified and thelr effects on the Interna! market.

The Commission, In 1ts general approach to preference schemes, must
also take account of the Community‘s International obligations under
the GATT Agreement on Government procurement, adopted In 1980, and
modified In 1987. The Agreement applles to the procurement of
supplles above a threshold, at present equivalent to 137,000 ECU, by
listed entitles, which are In practice agencies of central government.
The Commisslon, In particular, must take account of the provisions of
Article 11 on national treatment and non-discrimination. WIith regard
to preferences applied by central government entities questions might
be raised as to thelir compatibility with Community obllgations under
the Code, when they have not been notifled and accepted by the other
Partles. The Commission wlll remain vigllant In ensuring that the
Community’'s oblligations Iin this connection are respected.

Measures to exploit the single publi¢ procurement market

a) Non-discriminatory contract conditions

The opportunities for the exploltation of non-discriminatory contract
condltions under the Dlirectlives as presently drafted are, as was shown
in IV.2, wide in scope but sublect to |Imitations which can only be
evaluated on a case-by-case basls.

Publicity In the contract notice for such conditlons Is In any case
Indispensable, as was made ciear by the Court. On this basis, the
Commission will stricly monltor use of such conditions with a view to
ensur ing that they do not Infringe Community law.

b) Measures In favour of the participation of SMEs

As has been explained in sectlion I1V.3 above, a2 series of measures has
already been taken with a view to assisting SMEs fully to explolt
thelr competitive advantages within the public procurement market.
The Commisslion will continue to seek ways of further develiopling such
actions, including the communication referred to In paragraph 65.

Certaln of these measures wllil be Included In a draft Commission
recommendation to Member States which will be the subject of
consultation with the Advisory Committees on publlc procurement and
Interested parties.

The Commission will continue to work with the appropriate authorities
with a view to developing a better Information base concerning SMEs
and the markets of potentlial Interest to them. |If necessary, [t will
make appropriate proposals. The Commission consiiars that the
adoption of 1Its proposal for the modification of the public works
Directive(9), which provides, where appropriate, for pub!ication of
the share of the contract which the winning bidder intends to put out
to subcontract, would constlitute a useful step In this direction.

(9)

coM(89) 141 of 4 April 1088



102.

103.

104.

106.

- 23 -

c) Greater reglonal participation

Member States may Include measures of the type Indicated In both
Chapter V.3 and Chapter 1V.4 above In the multlannual plans to be
submitted under the Structura! Funds Regulation (2052/88). These
plans would then be the basis for Community support frameworks to be
negotiated between the Commission and the Member States. The nature
of the measures put forward would appear to be best suited to the
European Regiona! Development Fund, the European Social Fund and, In
coertaln cases, the European Investment Bank.

The Commisslion will examine, In the light of studies on the Impact of
public procurement and other studles concerning the internal markst
and measures proposed by Member States In the development plans and
priorities Included In the Community support framework, If it Iis
necessary to Initlate supplementary measures In favour of reglons
eligible for the Structural Funds, which face probiems assoclated with
the impact of the opening-up of public procurement and the achievement
of the internal market.

The measures contalning State Alds would have to be notified to the
Commission under the term of Article 93 (3) EEC. The method of
applying Article 92 to regional aids is set out In an explanatory
memorandum published iIn the Officlal Journal of the European
Communities (C 212 of 12 August 1988).

d) Conclusion : future work

Further work is necessary to develiop action both within the context of
the promotion of small and medlium-sized enterprises (see paras 99 to
to 101) and of measures to assist regions in difflculty (see paras 102
to 104) and in other areas, where further study and discussion may be
required. A co-ordinated work programme wlill embrace the following
action

-~ further gulidance to Member States on the use of non-discriminatory
contract condltions to pursue social objJectives, In the ilght of
developments in the practice of contracting authorities;

- preparation of a detalled and comprehensive communication on SMEs
and public procurement with a view to bringing forward proposals,
where appropriate, such as

the Iimprovement of the quality of Information on contracts
avallable to potential bidders;

further clarification of the extent to which the Dlrectives
permit division Into lots and sub-contracting;

clarification of the legal status of sub-contractors;

development of standard sub-contracting provisions;
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in the light of a study recently carried out for the Commission,
exploration of more favourable conditions for financiai
guarantees, Including encouragement of systems of collective
Insurance to guarantee the solvency of enterprises;

development of more effective inter-SME and SME and non-SME co-
operation, In particufar, within the framework of the European
Economic Interest Grouping (EEIG);

finallsatlon of the proposed Commlssion recommendation on measures
to promote the participation of smal! and medium-sized enterprises
in publlic procurement, in the Iight of this Communication;

the conclusion of the study on the need for accompanylng measures
In sectors previous!ly sexcluded from the operation of the public
procurement directives;

the examination, In the tight of studies on the Impact of publlc
procurement and other studles concerning the internal market and
measures proposed by Member States Iin the development plans and
priorities Included In the Community support framework, of whether
It Is necessary to initiate supplementary measures In favour of
reglons eligible for the Structural Funds, which face problems
assoclated with the Impact of the opening-up of public procurement
and the achlevement of the Internal market;

further study of the operation of other measures, listed in para.
84, and in particular those aimed at Improving the quality and flow
of information between potential contractors and sub-contractors
and contracting authorities Including the development of electronic
bldding information services;

intensified regional dissemination of the results of research
programmes relevant to publlc procurement;

further examination, In consultation with the European Investment
Bank, of the problems of access to capital needed for particlipation
In publlc procurement.



IN PROCUREMENT IN FORCE IN THE MEMBER STATES

REGIMES OF PREFERENCE
’

MEMBER STATE

LEGAL BASIS

COVERAGE
a) Demand side
b) Supply side

METHOD OF APPLICATION

FEDERAL REPUBLIC
OF "GERMANY

Federal Law

National
legislation

a) public contracts
(supplies/works?

b) enterprises producing
or persons established
within Berlin West or zone
within 50 km of frontier
with DDR.

e o o e e o e e o e e = A = = 4% T = . e - -

a) public contracts (suppliers)

b)

(i) enterprises established in
regions i.e. at a distance of
.more-than 50 km from Athens

- obligation to include(b)
in lists for selective tendertag
. obligation to give preference
to (b) if equal lowest tenderer
or within a percentage of 0.5%
of lowest tenderer for contracts
of 1.000.000 oM or more

(Note : in case of Berlin regime of
regional preference co-exists with b
turnover tax concessions which have
a direct impact on tender prices).

b) (i) up to 7% price advantage over
lowest tender

(ii) enterprises established in
the Greek Islands

(i3) up to 10% price advantage over

b o i et o s o - - e O v - — -

lowest tender J
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UNITED KINGDCM

National
legislation

Regional

Administrative
practice (non-
obligatory)

Administrative
practice
(non-obligatory
but general

in practice)

(a) Public supplies
contracts (national and
regional administration,
public corporations);

(b) enterprises established
in Mezzogiorno, Latium,
Trieste

(a) Public works contracts of
regional, local administrations,
public corporations

(b) enterprises established in
Sicily for at least 3 years

A. General preference scheme
(a) procurement of supplies by
central government, nationalized

industries, other public authorities;

(b) enterprises established in
Listed development areas.

B. Special preference scheme
(a) Enterprises 1in Listed
development areas

(b) Enterprises in listed
development areas.

(a) procurement of supplies by~
Northern Iretand government
departments

(b) persons or enterprises
trading Northern Ireland products

30% quota allocated to regions
indicated under (b), but with
competitive tendering within guota.

50% quota for supplies for public
works assisted from special
intervention funds

- When price considerations equal
40% minimum participation of
Sicilian enterprises

- residential, school buildings
25 % pre-fabricated building @
material to be suppltied by Sicilian
enterprises

- preferences for subcontracting

When price and other considerations are
equal, public contracts let to (b)

No price advantage, but qualifying firms
(b) may be given opportunity of taking
25% of ar order at & price which entails
no additional cost to purchaser.

- general preference for Northern Ireland
products given conformity with specifi-
cations;

- 5% price advantage to tenderers, if of

benefit to employment in Northern Ireland.
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