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1 . On 23 Ja.nua.ry 1987 the COmmission presente1. to the Council a prop:>Sal 
for a Directive on the coord1nation of laws, regu.lations ani 
administrative provisions rela~ to the campul.sory wirxiing up of 
direct insurance urrlertaki ngs .1 That Directive, referra:i to in the 
White Paper as a. measure necessary for the completion of the internal 
market, aims to supplement the COuncil's First Directives on direct 
non-life insura.noe2 ani direct life assurance respectively. 3 

It lays down rules ani prOCE.dures govern.1.ng the compulsory win:1ing up 
of direct insurance \llrlertakings, which safeguard the rights of 
policyholders ani the insura:i so as to prevent discrilnina.tion on the 
g'rOUJ:rls of nationality, ani consequently facilitate the creation of an 
interna.l narket in insurance. 

2. The Economic ani SociaJ. Cornmi ttee deli vera:i its op:i:nion on 23 September 
1987.4 The European Parliament haS completoo. its first reading, 
delivering its opinion on 14 Ma.rch 1989 on the basis of the report 
prepara:i by its Lega.l Affairs COnuni ttee. 5 Acting on the basis of the 
third paragraph of Article 149 of the Treaty, ani taking a.ccount of the 
two opinions, the Cormn1.ssi.on hereby presents a.n aroen:ie::l version of its 
proposa.l for a Directive. 

3. All the amerrlments recammerde1. by Parliament have been incorporate:i, in 
spirit if not to the letter. Some of the ol:6ervations formulate:i by the 
Economic a.ni Socia.l Conun1 ttee have been taken into aa::lOUilt. Moreover, a 
:nu.mber of addi tiona.l aznenjroents , inteme.1. to improve ani cla.rify the 
scope of certain provisions, a.re p.t'01X)Sai. 

1 a:M(86) 768 fina.l/2, OJ No c 71, 19.3.1987. 
2 First Counc1l Directive 73/239/~ of 24 July 1973 on the coordination 

of laws, regulations ani administrative provisions rela.tUlg to the 
taking-up ani pursuit of the blsiness of direct inSurance other than 
life assurance; OJ No L 228, 16. 8 .1973, p. 3. 

3 First Council Directive 79/267/EEX:: of 5 Ma.rch 1979 on the coordination 
of laws, regulations ani administrative provisions rela.tUlg to the 
taking-up ani pursuit of the bls.1..ness of direct life assurance; 
OJ No L 63, 13.3.1979, p. 1. 

4 OJ No C 319, 30.11.1967, p. 10. 
5 PE 124. ~I fin. - Rapporteur P. PRICE. 
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4. The amen:iments IMde to the first reci ta.1 ani to Article 1 ( 1) make clear 
what Community provisions a.re in foroe ani take a.cccn.mt of the progress 
IMde in creating the interna.l rrarket by adding a reference to the 
Seconi COuncil Directive 88/357/E:F.X:; on the freedom to provide services 
in the field of direct non-life insurance, 6 adopte:i on 22 June 1988. 
which a.lso amen:is the First Non-Life Coordiration Directive. 

5. As regards norma.l compul.sory wiixlillg up (NCW), Article 5(2) has been 
a.merrlai on the lines proposei by the Economic a.n:l Social Cortimi ttee, in 
order to make more clear the purpose of this provision ani thereby to 
avoid a:rry difficulties of interpretation. 

6. Article 4(1) has a.lso been a.rne:rrl.ei in aocorda.noe with Parliament's 
opinion with the a.iln of increasing the extent to which the wi.niing-up 
prooaiure is publicizai ani, conse;ruentl y, of stre:ngthening the 
protection of insurB.OC)€ cre:ti. tors. Inieerl, it would seem that 
publication of the withdrawal of authorization a.n:l of the measures 
taken UIXler the prOOErlure solely in the Official Journal of the 
European Communi ties is not enough to guarantee appropriate notice to 
insurance craii tors, who do not always have easy a.c:xJeSS to the Official 
Journal. 

7. The new paragraph 1 addei to Article 6 lays down that where the 
oompetent authorities of the CO\.Ultry in which the insurer has its head 
office decide to deprive the bodies of that uniertak.ing which a.re 
responsible for ca.rryWg out the w.i.niing up ani for appointing an 
administrator of their powers, as provid.ei for by Article 5(2), they 
nrust state the groun:is for such a decision. 'nlis is because it 
introduces a major modification to the ordina.ry NCW prOOErlure, which 
results from an a.bnorma.l si tua. tion liable to place the very a.iln of NCW 
at risk. It therefore appears desiral::>le that the uniertak.ing ani, where 
appropriate, the courts with which a:rry appeal against a decision is 
lodge:l pursuant to Artiale 6(2) of the amerxie:l proposal should receive 
an aocurate ani alea.r inlloation of the reasons beh1n:l that d.ecjsion. 

6 Seconi Council Directive of 22 June 1988 on the coordination of laws, 
regulations ani administrative provisions relatlllg to direct insurance 
other than life assurance ani laying down provisions to facilitate the 
effective exercise of freeiam to provide services ani amen:li.ng 
Directive 73/239/EEC; 00' No L 172, 4.7.1988, p. l. 

3 
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8. Article 8(1) incorporates the a.meniment proposai by Parliament. Its aim 
is to enha.noe the universa..lity of the effects of the wi.rrling-up 
prO<JErlure. The proposei wording requires the Member States to take 
whatever steps a.re necessary to ensure that the w:l.n:i:ing-up procedure is 
complete:i as quickly as possible in the interests of all conoerne:i, in 
particular of insurance crell tors (policyholders, insural persons, 
vict:llns) . 

9. As regards Title III of the proposal for a Directive, which governs 
specia.1. compulsory wi.rrling up (SCW), Article 10(2) has been runerrle:l in 
a.cco:rda.noe with Parlialnent's opinion in the same way as Article 8(1). 
The aim is the same, i.e. to enbanoe the universal effects of any SCW 
ordere:l ani ca.rrial out in the Member State in which the insolvent 
insurance uniertaki ng has its head office. 

10. The new paragraph 2 of Article 11 is intenial to lay down the necessary 
corrl.i tions governirlg publication of the essential documents relating to 
the specia.l campulsory wi.rrling up of an insurance urrlertald.ng. This 
rEqUirement, which is inspiral by that la.1d dawn for noi'Il\9l. compulsory 
wi.rrling up (Article 5(1)), is justifial by considerationS concerning 
the protection of the crerli tors of the insurcwoe un:iertaking arrl the 
proper :iroplernentation of the procedure, pa.rticuJ.arly where an 
un:iertaking is woun:i up because of insol ve:ncy. 

Fina.lly, the aroerrlment to Article 13(1) brings this proposaJ. for a 
Directive into line with the new provisions relating to the transfer of 
portfolios la.1d dawn by the secorxi Directive 88/357/EOC on the 
provisions of non-life insurance services. 

In introdu.cing these amen:hnents to the proposaJ. for a Directive, the 
Commission has met Parliament Is wishes in full arrl has l.a.rgel y met 
those of the Economic ani Socia.l Committee. As for the oh<3ervations 
nade concerning application of the proposal to IJ.oyd Is, the Commission 
considers that the scope of this proposaJ. for a Directive must be the 
same as that of the two First Directives, which do exteni to Lloyd's. 

As for the ol:serva.tions concerning the possibility of using 
computerizei systems for keeping the register referral to in Article 2, 
the text initia.lly propose:i by the Commission is sufficiently flexible 
to allow for that possib111 ty without its being specifically mentioned. 
The same applies to the comment made on the role to be playa! by the 
supervisory authorities of Member States in which lJra;nches of an 
insurance un:iertald..ng uniergoing specia.l compulsory wi.rrling up a.re 
esta.blish€d (Article 12). 
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Amended Proposal for a 

COUNCIL DIRECTIVE 

on the coordination of laws, regulations and administrative provisions 

relating to the compulsory winding up of direct Insurance undertakings 

Initi aJ prowsaJ Amerrle:i prOJ;lOSGl 

THE COUNCIL OF THE EUROPEAN COMMUNITI£8, 

Having regard to the Treaty establishing the 
European Economic Community, 

and 1n particular Articles 57<2> and 66 
thereof, 

Having regard to the proposal from the 
Commission, 

Having regard to the opinion of the European 
Parliament, 

having regard to the opinion of the Economic 
and Social Committee, 

Whereas coordination of the conditions 
governing the taking up and pursuit of the 
business of direct insurance has been largely 
implemented, as regard insurance other than 
life asssurance, by the First Council Direc­
tive 73/239/EEC of 24 July 1973 on the 
coordination of laws, regulations and 
administrative provisions relating to the 
t~king-':lp and pursuit of the business < 19f 
d1rect Insurance other than life assurance / 
and, as regards life assurance, by the First 
Council Directive 79/267/EEC of 5 March 1979 
on the coordination of laws, regulations and 
administrative prov1s1ons relating to the 
t~king-u~ and pursuf~> of the business of 
d1rect l1fe assurance ; 

~OJ L 228, 16.8.1973, p. 3. 
OJ L 63, 13.3.1979, p. 1 

~v.rng r~run to tiill 
establishi.ng tiill European 
Community, an:l jn particular 
57(2) ani 66 thereof, 

Treaty 
Economic 
Articles 

~v:Lng ~run to the proposal from the 
Conun:ission, 

In ~tion with the European 
Par l.i.ame:nt , 

Having r~run to the opmion of the 
Economic an:l Social Cornmi ttee 

Whereas coorcU.na.tion of the con:li tions 
governing the ta.king-up an:l pursuit of 
the· business of direct insurance has 
been la..rgel y implementei, as regards 
insurance other tba.n life assurance 
by the First Council Directi v~ 
73/239/E:OC of 24 July 1973 on the 
coordina. tion of laws, regulations a.n:i 
administra. ti ve provisions relating to 
the t.aking-up ani pursuit of the 
business of direct insurance other 
tba.n life assurance, 1 as JMt 
amenie:i cy D:irectiye 88/357/F.:EX:; ~ and . , 
as re~ards l1fe assurance,. by the-first 
Counc1l Directive 79/267/EEC of 5 March 1979 
on the ~o~rdina:ion of laws, regulatiori.s 
and adm~n1strat1ve provisions relating to 
the tak1ng-up and pursui3 of the business 
of direct life assurance · , 

1 OJ No L 228, 16.8.1973, p. 3. 
~OJ No L 172, 4.7.1988, p. l. 

OJ No L 63, 13.3.1979, p. l. 



Whereas those Directives do not harmonize the 
rules on the role of the supervisory 
authorities or those governing the treatment 
of insurance contracts in the event of the 
winding up of the undertaking or the distri­
bution of the assets representing technical 
reserves in that eventuality; 

Whereas, however, it is in the interests not 
only of creditors, in particular wsurance 
creditors, but also of the supervisory 
authorities, that common solutions be found to 
the problems raised; 

Whereas harmonized provisions should therefore 
be adopted in so far as is necessary to take 
account of the specific features of insurance 
undertakings; whereas, for the rest, 
compulsory winding up remains subject to the 
law of the Member State in which the head 
office is situated; 

Whereas it 
scope of 
undertakings 
Coordination 

is not advisable to extend the 
this Directive to insurance 
that are not subject to the First 
Directives; 

Whereas direct insurance undertakings, by 
reason of their activities, are required to 
establish reserves in order to meet their 
future liabilities; whereas the existence of 
assets representing such reserves, as required 
by the First Coordination Directives and 
verified by the supervisory authorities, is an 
evident safeguard of the rights of insurance 
creditors; 

Whereas the keeping of registers of such 
assets at the head office and in each 
Community agency or branch in respect of all 
the life and non··life direct insurance and 
reinsurance business managed by such head 
office, agency or branch on the basis both of 
establishment and the provision of services 
makes it possible to identify such 
assets, to verify that they are sufficient, to 
monitor compliance with any measures 
prohibiting the free disposal of assets and to 
create, in the event of special compulsory 
winding up, a separate single life and/or 
non-life asset fund reserved as a matter of 
priority for insurance creditors whose claims 
relate to the direct life and/or non-life 
Insurance or reinsurance business, as 
appropriate, managed by the head office, 
agency or branch concerned; 

- 2-



Whereas it is necessary to distinguish Uncba.nge1 
between cases in which an undertaking is in a 
situation of proven or probable insolvency 
<special compulsory winding upJ and those in 
which compulsory winding up proceedings are 
initiated because the undertaking, fpr any 
other reason, is no longer authorized in 
accordance with the First Directives <normal 
compulsory winding upJ; whereas in the latter 
case, by its very nature, the question of the 
distribution of assets does not arise and only 
rules on jurisdiction or the effects of such 
winding up on insurance contracts are 
necessary; 

Whereas it is essential that the supervisory 
authorities be closely associated with the 
implementation and supervision of the special 

compulsory winding up procedure, even where 
the opening of the procedure and the 
appointment of the liquidator fall within the 
jurisdicton of a court; 

Whereas special compulsory winding up must not 
have the effect of depriving life or non-life 
policyholders of cover immediately and 
unilaterally; whereas however it is necessary 
to guarantee that winding up operations are 
not unduly prolonged to the detriment of the 
general body of creditors; whereas provision 
must be made for possible transfers of 
portfolios in this connection; whereas partial 
transfers may be authorized under certain 
conditions; 

Whereas the value of indemnity insurance 
claims or claims resulting from reinsurance 
acceptances may not be known either because 
the loss has not yet been determined or 
because losses have been incurred but have 
not yet been reported; whereas to prevent such 
a situation from impeding the progress and 
completion of a special compulsory winding up 
within a reasonable period, the supervisory 
authorities should be allowed discretion to 
authorize the lodging of a sum , set aside to 
satisfy such claims, with a trustee 
responsible for satisfying the said claims, 
under their supervision and within a 

1 
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prescribed period; whereas the lodging with a 
trustee of reserves in I'espect of losses which Uncha.ngai 
have been incurred but have not yet been 
reported should be possible under the normal 
compulsory winding up procedure also; 

Whereas claims, other than insurance,claims, 
arising after the opening of the winding up 
represent a special category that must be 
satisfied prior to any distribution; whereas, 
on social grounds, claims in respect of wages 
and salaries, in so far as they cannot be 
satisifed from the funds resulting from the 
assets not entered in the register, should be 
accorded an entitlement to the separate funds 
that takes precedence over claims in respect 
of portions of premiums: 
Whereas the agencies and branches in the 
Community of undertakings whose head ·offices 
are situated outside the community are subject 
to the First Coordination Directives; whereas 
their overall solvency is subject to 
verification only in certain conditions laid 
down in the First Coordination Directives; 
whereas in these circumstances it is advisable 
to intensify cooperation between the 
supervisory authorities concerned when 
reorganization measures are taken before 
ordering the opening of a special compulsory 
winding up, which takes effect throughout the 
Community; whereas, on the other hand, the 
normal compulsory winding up of an agency or 
branch in the Community of such an undertaking 
need not entail the normal compulsory winding 
up of the other Community agencies or branches 
of that undertaking; 

HAS ADOPTED THIS DIRECTIVE 



ItT{.E I 

GENERAL PROVISIONS 

Article 1 

1. This Directive shall apply to insur.;~nce 
undertakings which come within the scope 
of the First Council Directive 73/239/EEC, 
hereinafter referred to as the First 
Non-life Coordination Directive, or the 
First Council Directive 79/267/EEC, 
hereinafter referred to as the First Life 
Coordination Directive. 

2. Non-Life business <direct insurance or 
Peinsurance> means transactions included 
within the classes listed in Annex A to 
the First Non-Life Coordination Directive, 
and the corresponding reinsurance transac­
tions. 

Life business <direct assurance or 
reinsurance> means assurance transactions 
included within the classes listed in the 
Annex to the First Life Coordination 
Directive and the corresponding 
reinsurance transactions. 

Article 2 

1. Every undertaking shall, in each Member 
State in which it has its head office or 
an agency or branch, keep registers of the 
assets representing, in accordance with 
national rules, the technical reserves 
corresponding to the direct insurance 
transactions and reinsurance acceptances 
managed by such head office, agency or 
branch, irrespective of the country in 
which the policyholder is normally 
resident or in which the risk is situated. 

2. Where an undertaking transacts both 
non-life business <direct insurance or 
reinsurance> and life business <direct 
assurance or reinsurance>, it shall keep 
separate registers in respect of each type 
of business at the head office, agency or 
branch at which both types of business are 
transacted. 

- 5 -

1. 'I'hiE Directive shall apply to 
insura.noe urrlertakings which come 
within the scope of Directive 
73/239/EED, hereinafter referroi to 
as the First Non-Life Coordination 
Directive, as amen:ie:i m- the SeQQm 
Council Directive 88/357/EED, 
hereinafter referred. to as the 
Secon:i Non-Life Directiv.e...._ or 
Directive 79/267/EED, hereinafter 
referred to as the First Life 
Coordination Directive. 

2. Uncba.ngei 

Uncba.ngei 

Uncba.ngei 

' 
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J. The total value of the assets entered, 
valued in accordance with national rules, 
shall at all times be not less that the 
value of the technical reserves. The 
latter shall be calculated without 
deduction of amounts reinsured, but the 
assets entered shall -iAclude claims 
against reinsurers where the Member State 
concerned allows technical reserves to be 
covered by such claims. 

4. Where an asset entered in the register is Uncha.nge1 
subject to a charge in favour of a 
creditor or another person, so that part 
of the value of the asset is not available 
for the purpose of covering commitments, 
that fact shall be recorded in the 
register and the amount not available 
shall not be included in the total value 
referred to in paragraph 3. 

5. Where an asset entered in the register is Uncba.nge1 
realized or where it becomes subject to a 
charge as provided for in paragraph 4, the 
undertaking shall, where necessary in 
order to remain in compliance with the 
provisions of paragraph 3, make good the 
resulting reduction of the total value of 
assets entered by entering new assets in 
the register. 

Article 3 

1. The registers shall be documents internal Unchanged 
to the undertaking, subject to supervision 
by the supervisory authorities of the 
Member States in which the undertaking has 
its head office or an agency or branch. 

2. Where the supervisory authority restricts Unchanged 
or prohibits the free disposal of assets 
pursuant to Articles 20, 22 or 27 of the 
First Non-Life Coordination Directive or 
Articles 2.4, 26 or 31 of the First Life 
Coordination Directive, this decision may 
be invoked as against third parties. The 
authority shall at the same time require 
the lodging of the non-life or life 
register, as appropriate, of the head 
office, agency or branch concerned. 

Article 3 

}0 
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J. Where, pursuant to the preceding paragraph 
a register is lodged with the supervisory 
authority of the Member· State in which the 
head office is situated or of the Member 
State responsible for verifying overall 
solvency within the meaning of Article 26 
of the First Non-Life ·Coordi.nation 
Directive or Article 30 of the First Life 
Coordination Directive, the registers kept 
in the Member States in which the 
undertaking has an establishment shall 
likewise be lodged with the appropriate 
authorities of those States. 

4. During such time as the register is 
lodged, any modification shall be 
conditional on the consent of the 
supervisory authorities and shall be 
entered in the register on their 
responsibility. 

Where the prohibition on the free disposal 
of assets is lifted, the register shall be 
returned to the undertaking. 

Article 4 

1. Where the authorization provided for in 
Articles 6C2><a> and 23 of the First 
Non-Life Coordination Directive and in 
Articles 6<2><a> and 27 of the First Life 
Coordination Directive is withdrawn or 
where the conditions for withdrawal of 
authorization are fulfilled, the insurance 
undertaking shall be automatically wound 
up. Such compulsory winding up shall take 
one of the following two forms: 

<a> normal compulsory winding up as long 
as special compulsory winding up has 
not been ordered; 

<b> special compulsory winding up, which 
shall be ordered where it appears 
probable that the assets of the 
undertaking are no longer sufficient 
to cover its existing liabilities, or 
where the undertaking is found to be 
insolvent or to have ceased to pay its 
debts. 

2. Once authorization has been 11ii thdrawn, the 
undertaking may no longer be wound up 
voluntarily. 

Uncha.ngei 

\ \ 
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2. 

3. 

4. 

5. 
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NORMAL COMPULSORY WINDING UP 

Article 5 

Normal compulsory winding up shall be 
cat"ried out under the supervision of the 
supervisory authority of the Member State 
in which the head office is situated, in 
cooperation with the supervisory autho­
rities of the other Member States 
concerned. 

Normal compulsory winding up sha'll be 
carried out by the bodies of the 
undertaking. However, where the said 
bodies do not carry out the winding up 
satisfactorily, or where there is good 
reason to believe that they may not do so, 
the supervisory authority of the Member 
State in which the head office is situated 
may, on its own initiative or at the 
request of the supervisory authorities of 
the countries in which agencies or 
branches are situated, in accordance with 
the law of the Member State, of the head 
office, deprive the bodies of the under­
taking of their powers, wholly or in part, 
or propose such deprival to the court. 
The said supervisory authority shall at 
the same time, in accordance with the law 
of the Member State, appoint an 
administrator or propose such appointment 
to the court. 

The instrument of appointment shall 
specify the powers of the administrator. 

Publication of the withdrawal of 
authorization and, where appropriate, of 
the appointment of the administrator, 
shall be effected by the bodies carrying 
out normal compulsory winding up by 
placing an announcement summarizing the 
decision concerned in the Official Journal 
of the European Communities. 

The administrator shall submit a progress 
report on the winding up to the authority 
that appointed him at least every six 
months and whenever the authority 
considers it desirable. The report shall 
be communicated to the supervisory 
authority of the Member State in which the 
head office is situated. 

Uncha.nge1 

2. Norma..l compulsory w:!.niing up shall 
be ca.rriei out by the l::xxli.es of the 
unierta.k.ing. However. where the 
su.pervisocy authority of the Member 
State in which the hA3d office is 
situa.tei fin:is. on its own 
initi a.tiye or at the ~t of the 
su.pervisory authorities of the 
Member States in which a~ies or 
bra,nches are situa:t;e:i. that the 
said bQ;lies are not ~ out 
the w1IYi 1 ~ up sa.tisfactori1"2'. or 
Where there is ~Ood reason to 
he] i eve that ~ ~ not do so, it 
my, in aocordan.ce with the law of 
the Member State of the head 
office, deprive the bOO.i.es of the 
urrlertaking of thei.:F' powers, wholly 
or in part, or· propose such 
depri va.1. to the court. The said 
supervisory authority shall at the 
same time, in accordance with the 
law of the Member State of the hea:i 
office, appoint an a.drnini.strator or 
propose such appointment to the 
COurt. 

4. Publication of the with:lrawal of 
authoriza. tion ani, where 
appropriate, of the appointment of 
the administrator, shall be 
effecte:i by the bcdies carrying out 
norrna.l compulsory w:ln:ii..ng up by 
placing an announoement surmna.riz.i.ng 
the decision conoerne1. in the 
Offici.a.l Journa.l of the European 
Communi ties ani in two nationa] J "'i 
d1 stribute:l newspapers in the 
Member States in which there are 
crEditors. 

Uncha.nge:i 

I~ 
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1. The Member States shall adopt the measures 
necessat~y to enable the und_et;'taking to 
appeal to the court against any decision 
taken pursuant to Article 5C2> depriving 
its bodies of their powers wholly or in 
pat~t and appointing an administrator. 

2. The lodging of 
undertaking shall 
effect. The court 
however, decide 
exception. 

an appeal by the 
not have suspensory 

hearing the appeal may, 
otherwise by wa~ of 

3. Where the appeal is held to be well 
founded, acts carried out by the 
administrator prior to that decision shall 
remain valid, unless the court hearing the 
appeal considers that they may be declared 
void without prejudicing the interests of 
third parties who have acted in good 
faith. 

Article 7 

1 • Normal compulsory winding up shall not 
entail the automatic termination of 
insurance contracts, but shall preclude 
their automatic renewal. The policyholder 
may, however, terminate the contract when 
the annual premium falls due, subject to 
giving notice thereof. 

2. The supervisory authority of the Member 
State in which the head office is situated 
shall ensure that the winding up 
procedure is conducted satisfactorily and 
shall, in particular, exercise, where 
necessary, the power provided for in 
Article 5C2> to appoint or request the 
appointment of an administrator. 

3. The supervisory authorities shall ensure 
that the insurance undertaking: 

a> seeks possible transfers of portfolios; 

b> exercises existing rights to terminate 
contracts. 

The supervisory authorities may impose a 
time limit by which the bodies acting in 
the winding up must exploit the said 
possibilities. 

4. The Member States may adopt special 
measures to facilitate winding up in 
respect of long-term contracts. 

Article_Q 
1 . Ihe..$'aun::ls Shfl 1 1 be sta.te:l for ail'!i 

deQision taken pursuant to Article 
5(2) depriving an urd.erta.klllg' s 
l:xx:lies of thei r powers . 

2. ex 1 . Uncha.nge:i 

3. ex 2. Unchange:i 

4. ex 3 . Uncha.nge:i 

Article 7 

Uncha.ngei 

Uncha.nge:i 

A3 
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1. Tlli' flc)J'fll.d cornpul';or·y winding up of on 
undt>r·1;~kinr; ~·,flall t.:.~ke effect in all the 
!-'!ember· ~3t<ltes. 

WIH't'e one of the conditions laid. down' in 
subp.:wagraph <b> of Article 4<1> 1s 
satisfied in the course of a normal 
compulsory winding up procedUJ'e, the 
supervisory authority of the Member State 
in which the head office is situated shall 
transform or shall request the courts of 
that State to transform the procedure into 
a special compulsory winding up under the 
conditions laid down in Title III. 

Article 9 

1. Subject to Article 8<2>, the prov1s1ons of 
this Title shall apply pending the final 
settlement of all insurance obligations, 
which shall, inter alia, be procured by 

- the termination or surrender of 
contracts, or their natural maturity; 

- satisfaction of incurred and reported 
claims ; 

- the lodging with a trustee of reserves 
in respect of claims which have been 
incurred but have not yet been reported; 

- the transfer of the portfolio. 

2. Save as otherwise provided in special 
provisions contained in this Title, normal 
compulsory winding up shall be carried out 
in accordance with the law of the Member 
State in which the head office is 
situated. 

Article 8 

1 . The normal compulsory winiing up of 
an uniertak.:i.ng shall take effect 1n 
all Member States. It sbaJ 1 
preclude the openi.ng of am:- other 
wllli1Dg-u-p prQOOiure in resnect~ 
an ~ency or branch of the 
uniert;aki ~ situate:i in another 
Member State. 

Member States shall adopt the 
~ prOViSions to ensure that 
the noi'Il'8.1. OOitJPI>l SOI17 wiJl'ling m> is 
effective in their territory. 

2. Unchangei 

Article 9 
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TITLE III 

SPECIAL COMPULSORY WINDING UP 

Article 10 

1. Opening of the special compulsory ~inding 
up of an undertaking whose head office is 
situated within the Community shall be 
ordered either by the supervisory 
authority of the Member State in which the 
head office is situated, or by the courts 
of that State after consulting the 
supervisory authority or at its request. 

2. A special compulsory winding up shall take 
effect in all Member States. 

Article 11 

1 . Where a special compulsory winding up is 
opened, the authorities competent under 
the law of the Member State in which the 
head office is situated shall appoint one 
or more liquidators forthwith. 

2. A special compulsory winding up shall be 
carried out by the liquidators under the 
supervision of the authorities referred to 
in paragraph 1 , in cooperation with the 
supervisory authorities of the other 
Member States concerned. 

J. The 1 iquidators shall report to the 
authorities referred to in paragraph 1 on 
the position at the time of opening the 
winding up and on the progress of the 
winding up at least every six months and 
whenever those authorities consider it 
desirable. The report shall be communi­
cated to the supervisory authority of the 
Member State in 111hich the head office is 
situated. 

TITLE III 

SPEX;IAL CDMPUI.OORY WIND~ 

Article 10 

1 . U:nchangei 

2. A special compulsory winiing up, 
orderei in accordance with 
paragraph 1 , s h a l l 
take effect in all .Member States. 
It $hal 1 preclude the 0~ Of 
~ Other wUil i ~ up prooe:iure in 
respect of a.n ~ or branch of 
the uniertaki TJ2' sJ.tuatai in another 
Member State I 

Member States shall adopt the 
~ prav:LS!ons to ensure tnat 
the spepi a 1 oompql sory wirxU JJ2' up 
iE effective in their territory. 

Article 11 

1. Uncha.ngei I 

2 I Publication of the decision 
orde,rmg spepiaJ COIIJP111 SQr!l w1rr]ing 
up I of the norn,:i.nation of 
liqu.idatQrs ani of essenti aJ 
doouments reJ a.tW to the prooeiure 
shal 1 be effectei cy the bcxlies 
~ out wjrx'li W' m> mr pl aq!ng 
a.n announoement ffilllUM.tizirlg the 
sa.1Q. deci.sion I lJDitliJla.tion or 
d.Qcuments in the Offici aJ Journa.l 
of the European CQmmu:n;i.ties ani in 
:tw na.tiona 1 1 y - d 1 st:rilJutei 
newspapers in the Member States in 
which there are cre1itors I 

3~ ex 2~ Uncha.ngei~ 

4~ ex 31 Uncha.ngei~ 

A5 
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Article 12 

1. One or more assistant liquidators may be 
appointed in each Member State in which 
the undertaking has an establishment, or, 
where appropriate, in any other Member 
State. 

2. The assistant liquidators shall be 
appointed by the liquidator, or by the 
authorities referred to in Article 11 ( 1 > 
in accordance with the law of the Member 
State in which the head office is 
situated. 

3. The supervisory authority of any Member 
State in which the undertaking h~s an 
establishment may propose the appointment 
of an assistant liquidator and submit 
observations on his powers. 

4. The assistant liquidators shall be 
invested with specific powers and shall 
act on behalf of the liquidator only in 
respect of the Member State for which they 
have been appointed. 

Article 13 

1. In the case of a special compulsory 
winding up, the liquidators shall not 
transfer a portfolio to one or more 
insurance undertakings without the prior 
authorization of the supervisory authority 
of the Member State in which the head 
office is situated or of the courts of 
that State after consulting the 
supervisory authority and in accordance 
with the conditions laid down in Article 
21 of the First Non-Life Coordination 
Directive, or Article 25 of the First Life 
Coordination Directive, as-appropriat?. 

2. The transfer of the entire portfolio 
relating either to direct life assurance 
and life reinsurance business, or to 
direct non-life insurance and non-life 
reinsurance business, shall be permitted 
even where the other portfolio is not 
transferred. 

3. The transfer of only part of the portfolio 
relating to life assurance and life 
re1nsurance business or to non-life 
insurance and non-life reinsurance 
business may be permitted on condition 
that such transfer does not impede the 
satisfactory conduct of the winding up 
procedure or prejudice the interests of 
the insurance and reinsurance creditors 
referred to in Article 18<1> <b> <c>, and 
in the cases provided for in Article 
14<3). 

Article 12 

Uncha.ngei. 

Uncha.ngei. 

Unchangei. 

Unchangei. 

Article 13 

1 . In the case of a. speci.a.l compulsory 
w:1.rx:ling up, the liqui.da. tors shall 
not transfer a. portfolio to one or 
more insurance un:iertak:ings without 
the prior authorization of the 
supervisory authority of the Member 
State in which the head office is 
situa.te:i or of the courts of that 
State after consulting the 
supervisory authority a.n:i in 
aocorda.nce with the corrli tions la.id 
down in Article 11 of the Secorrl 
Non-Life Directive. or Article 25 
of the First Life Coordination 
Di.recti ve, as appropriate. 

2. Uncha.ngei. 
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1 . Spec 1 ,1 I compul <;cwy winding up sh.:1ll 
autotudtically t:ecmirl<Jte existing non-life 
1 w;ur·ance contriJcls J0 days afteJ' 
publ i.c,Jl ion of the o1·der fo1' such winding 
up, where such contracts h.:we not been 
tJ'<Jn::>ferred dut·ing that period. 

2. The liquidators, may, with t~e· consent of 
th•? supervisory authority of the Member 
State in which the head office is situated 
or of the courts of that State after 
consulting the supervisory authority, 
extend the period provided for in 
paragraph 1 and suspend policyholders' 
rights of termination if genuwe 
negotiations concerning the transfer of an 

'I. 

entire portfolio are in progress. 

J. Member States may introduce or retain an 
official system for transferring the 
portfolio of an undertaking whose head 
office is situated in their terri tory or 
of an agency or branch situated therein, 
entailing automatic extension of the time 
limit provided for in paragraph 1 and the 
suspension of policyholders' rights of 
termination. 

Article 15 

1 . Special compulsory winding up shall not 
entail the automatic termination of 
existing life assurance contracts. 

2. The liquidators may, with the permission 
of the supervisory authority of the Member 
State in which the head office is situated 
or of the courts of that State after 
consulting the supervisory authority, 
reduce the obligations of the insurer 
arising from life assurance contracts, 
particularly with a view to effecting a 
transfer of portfolio. 

3. Failing a transfer under the conditions 
laid down in Article 13, the liquidators 
may, after obtaining permission under the 
conditions laid down in the preceding 
paragraph, terminate the contracts in the 
interests of he general body of life 
<-:1Ssurance creditors. Such termination may 
be imposed by the supervisory authority of 
the Member State in which the head office 
is situated or by the courts of that State 
after consulting the supervisory 
authority. 

In such cases, the amount of their claims! 
shall correspond to the total value of the: 
mathematical reserves and other benefits 
attaching to their contract, without. 
deduction of administrative or termination: 
expenses. 

1 . Uncha.ngei. 

2. Uncha.rlge:i. 

3 . Uncha.nge:i. 

Uncha.nge:i. 

Uncha.nge:i. 

Unchange:i. 

Article 14 

Article 15 



Article 16 

1. Contracts by virtue of which the 
undertaking being wound up accepts 
reinsurance risks shall not be renewed 
after the opening of a special compulsory 
winding up has been ordered. 

2. Th€ 1 iquidators shall seek appropriate 
I'einsurance cover throughout the special 
compulsory winding up procedure. 

3. Special compulsory winding-up shall not 
preclude the offsetting of reinsurance 
claims and liabilities. 

Article 17 

1 • The composition of the assets entered in 
accordance with Article 2 at the time when 
special compulsory winding up is opened in 
all the registers kept in respect of 
direct life assurance and life reinsurance 
business and in all the registers kept in 
respect of direct non-1 if e insurance and 
non-life reinsurance business shall not 
thereafter be changed. 

2. No alteration other than the correction of 
purely technical errors shall be made in 
the registers. 

3. Notwithstanding paragraph 2, the 
liquidators shall add to the said assets 
the yield therefrom and the value of 
premiums received in respect of the class 
of business concerned up to the time any 
transfer of portfolio is effected in the 
case of direct life assurance and life 
reinsurance transactions and during the 
period provided for in Article 14 or up to 
the time any transfer of portfolio is 
effected in the case of direct non-life 
insurance and non-life reinsurance. 

- 14 -

Article 16 

Uncha.ngai. 

Uncha.ngai. 

Article 17 

Uncba.ngai. 

/'8 
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'•. Fai 1 ing transfer of the portfolio. the 
assets entered in all the,> registers kept 
in respect of non-life and life business 
shall be rea I i :zed, and the proceeds 
therefrom shall constitute the non-life 
<1nd 1 ife asset funds which . shall: be 
distributed to creditors for the claims 
specified in Article 18 in accordance with 
Article 19<1> and Article 19 <2> 
respectively. 

5. Where the proceeds of realizing the assets 
are less than the amount at which they are 
valued in the registers, the liquidators 
shall justify that circumstance to• the 
supervisory authority of the Member State 
in which the head office is situated or to 
the courts of that State, which shall 
inform the supervisory authority 
accordingly. 

Article 18 

1. The claims eligible to participate 1n the 
distribution of the asset funds defined in 
Article 17(4) shall be the following: 

<a> Claims, other than insurance claims, 
arising after the opening of the 
special compulsory winding up and 
relating to the winding-up operations 
in so far as they relate to costs 
actually incurred for the benefit of 
the claims referred to in 
subparagraphs < b > or ( c > where a 
strict allocation is impossible. an 
equitable portion thereof shall be 
payable. 
Where redundancies occur after such 
winding up is opened, such claims 
shall not include that portion of any 
redundancy payments due, calculated 
by reference to the period of 
employment prior to the opening. 

<b> Indemnity and lump-sum insurance 
claims, and claims in respect of the 
repayment of unused portions of 
premiums paid arising from direct 
life assurance or non-life insurance 
business managed by the head office, 
or an agency or branch situated 
within the Community. 

<c> Claims 1n respect of reinsurance 
acceptances arising from life or 
non-life reinsurance business managed 
by the head office, or an agency or 
branch situated within the Conununi ty 
insofap as they aPe not extinguished 
by offsetting pursuant to Article 
16 ( 3) . 

Uncha.ngei. 

Article 18 

U:ncbangai. 



- 16 -

<d> Claims in t'e~;pect of wages and 
salaries arising before or after the 
opening, to the extent that, in the 
latter case, they are not included in 
the claims refePred to subparagraph 
<a) , if the funds resu 1 t ing from 
assets not entel'ed in the registers 
are insufficient to satisfy them. 

2. The claims referred to in subparagraphs 
<a> to <d> of paragraph 1 shall be 
satisfied out of the life and non-life 
asset funds according to the class of 
business to which they, in fact, relate 
or, where strict allocation is impossible 
in proportion to the size of the asset 
funds available for distribution. 

Article 19 

1. The non-life asset fund constituted in 
accordance with the conditions laid down 
in Article 17<4> shall be distributed 
among the creditors by the liquidators in 
satisfaction of claims relating to 
non-life business in the following order: 

<a> claims arising after the opening of 
the special compulsory winding up and 
referred to in Article 18(1 > <a> and 
( 2) ; 

<b> indemnity insurance claims in favour 
of policyholders and entitled third 
parties or, as the case may be, 
guarantee funds; 

<c> claims resulting from reinsurance 
acceptances, subject to the limits 
laid down in Article 18<1><c>; 

Cd> claims in respect of wages and 
salaries, subject to the limits laid 
down in Article 18(1 l(dl; 

(el claims in respect of 
portions of premiums paid. 

unused 

2. The life asset fund constituted in 
dccot'dance ~~i th the conditions laid down 
in /'.rticle 1'/C t. > shall be distributed by 
the liquidators in satisfaction of claims 
relating to life business in the following 
order: 

cal c ~Jims ar1s1ng <Jfter· the opening of 
the special comp'Jlsory winding up and 
referred to in Article 18<1><a> and 
( 2) ; 

UnchangEd. 

Art1cle 19 

UnchangEd. 

Unchanged. 



< b l c laicns in respect of lump-sum 
benefits, annuities, surrender 
values, m~thematical reserves or 
other benefits J.n favour of 
policyholders and beneficiaries; 

Ccl claims resulting from re1nsurance 
acceptances, subject to the limits 
laid down in Article 18Cll<cl; 

<dl claims 1n respect of wages and 
salaries not included in subparagraph 
<al subject to the limits laid down 
in Article 18<1 l(dl; 

<el claims in respect of unused portio~s 
of premiums paid. 

3. Where the value of insurance claims or 
claims resulting from reinsurance 
acceptances is not known, or where losses 
have been incurred but not yet reported, 
the liquidators shall set aside a sum to 
satisfy such claims. Where after payment 
of the other claims listed in Article 
18< 1 l, the value of such claims is still 
not known or losses have st i 11 not been 
reported, the liquidators may, with the 
consent of the supervisory authority of 
the Member State in which the head office 
is situated or of the courts of that State 
after consulting the supervisory 
authority, lodge that sum with a trustee 
appointed for the purpose who shall be 
responsible for satisfying the said claims 
under the superv1s1on of the said 
authorities, on condition that such claims 
are made within a period which they shall 
prescribe. 

4. The creditors ref erred to in paragraphs 
< 1 > and < 2 l may participate in the 
distribution of the assets not entered in 
the registers defined 1n Article 2 as 
unsecured creditors in respect of any 
unsatisfied portion of their claim. 

5. Any residue of either of the asset funds, 
and any amount lodged with the trustee 
pursuant to paragraph <J> and not claimed 
within the prescribed period, shall be 
added to the assets not entered in the 
registers. 

Article 20 

1. This Title shall apply either to the 
satisfaction of claims other' than those 
referred to in Article 18<1>, nor to the 
realization and distribution of assets not 
entered in the registers referred to 1n 
Article 2. 

- 17 -

Unchangm. 

UnchangEd. 

Uncba.nge:i . 

ArtiQkZQ 

Unchange:i. 



- 18 -

2. S3ve as otherwise provided in special 
pr·ovisions contained in this Title, the 
special compulsory winding up of 
undet·talungs to which this Directive 
applies shall be carried out in 
accordance with the provisions of· the law 
of the Member State in wh.ich the head 
office is situated. 

Unchanged.. 



NON-COMMUNITY UNDERTAKINGS 

Article 21 

1. Subject to the provisions that follow, 
this Directive shall apply to agencies or 
branches established in the· territory of 
a Member State of undertakings whose head 
office is situated outside the Community. 

2. For the purpose of applying the 
provisions of Title II of this Directive 
to the establishments referred to in 
paragraph 1 "supervisory authority of the 
Member State in which the head office is 
situated" means the authority ' that 
granted the authorization referred to in 
Article 23 of the First Non-Life 
Coordination Directive and Article 27 of 
the First Life Coordination Directive, 
and "Member State in which the head 
office is situated" means the 
corresponding Member State. 

19 -

3. The special compulsory winding up of an 
agency or branch of an undertaking whose 
head office is situated outside the 
Community shall be opened either by the 
supervisory authority of the Member State 
which withdrew the authorization or by 
the courts of that State after the 
supervisory authority has given its 
opinion or at that authori ty• s request. 
Where Article 26 of the First Non-Life 
Coordination Directive or Article 30 of 
the First Life Coordination Directive has 
been applied the spe1. ial compulsory 
winding up shall be opened either by the 
supervisory authority of the Member State 
which is responsible for supervising the 
solvency margin or by the courts of that 
State after the supervisory authority has 
given its opinion or at that authority's 
request. 

4. For the purpose of applying the 
provisions of Title III, "supervisory 
authority of the Member State in which 
the head office is · situated" means the 
supervisory authority referred to in the 
pz·evious paragraph and "Member State in 
which the head office is situated" means 
the corresponding Member State. 

5. Without prejudice to the second paragraph 
of Article 27 of the First Non-Life 
Coordination Directive and the second 
subparagraph of Article .31(2) of the 
First Life Coordination Directive, the 

Article 21 

Uncha.nge:i. 

Uncha.nge:i. 

Uncha.nge:i. 

Uncha.nge:i. 

Uncha.nge:l. 

J3 
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superv1sory authority of a Member State 
in whose tert'i tory a non-Community 
undertaking has an agency or branch shall 
inform the supervisory authorities of the 
otller Member States in whose terri tory 
the undertaking has an establishment of 
the reorganization measures it proposes 
to take under Articles 20 and 27 of the 
first Non-Life coordination Directive and 
Articles 24 and 31 of the First Life 
Coordination Directive with a view to 
cooperating in the implementation of 
those measures. 

It shall consult the same authorities 
before withdrawing authorization. 

6. The opening of compulsory winding up or 
the withdrawal of authorization in 
respect of the head office shall 
necessarily entail withdrawal of the 
authorization granted by Member States to 
the agencies or branches of the 
undertaking in question. 

7. Without prejudice to the application of 
paragraph 6, the normal compulsory 
winding up of an agency or branch 
established in the territory of a Member 
State shall not entail the normal 
compulsory winding up of agencies and 
branches established in the territory of 
the other Member States. 

Unchanged. . 

Uncba.nge:l. 



-
TITLE V 

FINAL PROVISIONS 

Article 22 

Member States shall bring into force the 
measures necessary to comply with this 
Directive not later than ••• 
They shall forthwith inform the Commission 
thereof. 

Article 23 

This Directive is addressed to the Member 
States. 

Done at Brussels , 

- 21 -

TITLE V 

FINAL PROVISIONS 

Article 22 

Unchanged. 

The prov1s1ons adopted pursuant to 
the first paragraph shall make exprecs 
reference to this Directive. 

Article 23 

Unchanged. 

For t'-e touncil 
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